
EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, O.C. 20503 

Honorable James T. Broyhill 
House of Representatives 
Washington, D. c. 20515 

Dear Jim: 

1(-zr 

.. 
' 

The President has asked me to respond to your letter of 
September 16, 1982, requesting the Administration's position 
on your amendment to H.R. 6995, the Federal Trade Commission 
Authorization Act of 1982. 

Our understanding is that your amendment would substantially 
restrict the FTC' s jurisdiction over certain state-licensed 
professionals, . . while preserving FTC authority ovel 
anticompetitive agreements among professionals. - In 
particular,· the amendment prohibits the FTC from using its 
authority under Sections 5 or 18 of the Federal Trade 
Commission Act to prohibit unfair acts or practices engaged in 
by professionals in a particular state, if this will result in 
the invalidation, in whole or in part, _ of any law of the state 
establish~ng training, education, 6r experience requirements 
for the licensure of professionals, or the tasks or duties 
which may be performed by professionals. This prohibition 
will not apply if the ·commission finds that the law in 
question authorizes or prescribes commercial or business acts 
or practices and adversely affects or is likely to adversely 
.affect competition. A Commission finding in this regard will 
have .to take into account the benefits to public health, 
safety, and welfare of the state law in question. In 
addition, the FTC will be · prohibited from finding a method of 
competition to be unfair under its antitrust authority where 
the method of competition is prescribed by a state according 
to the State Action Doctrine . 

. The Administration supports this compromise amendment. · We 
believe it strikes a reasonable balance between total 
elimination of FTC jurisdiction over business practices of 
profess1onals:.:-=.even practices found to be deceptive or 
anticomoetitive--and current law, which contains no 
restriciions on the FTC's authority regarding the professions. 
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Your compromise would be consistent with the Administration's 
policies of -assuring vigorous market competition while 
eliminating Federal intrusion into matters best reserved to 
.the states. 

The Administration appreciates the opportunity, to comment on 
your amendment. 

cc: Hon. Thomas P. O'Neill 
Hon. James J. Florio 
Hon. John D. Dingell 
Hon. Norma:n F. Lent 

.:::-

Stockman 



FTC/AMA Issue 

March 31 

May 11 

Sept 17 

Stockman letter to Florio; supports Jim 
Miller's position; "Admin would not support 
proposals •.. to grant blanket immunity to 
the professions from the Commission's 
antitrust & consumer protection jurisdiction." 

Shortly after, doctors met with JAB & JC to 
complain about Stockman letter, especially 
last phrase that said "we see no reason to 
exempt ... any particular group" provided 
the FTC's overall authority is appropriately 
narrowed. 

OMB then tried to work out compromise that 
gave doctors some exemption, but not from 
anti-competitive practices such as price
fixing, boycotts, etc. Miller was reluctantly 
persuaded but doctors refused to go along. 
They felt they could run over us, and did 
so in committee. 

Statement of Admin Policy sent to Hill on 
the bill; it supported the compromise re 
FTC jurisdiction over professions. 

OMB sent official word thru whip organization 
that Admin supports Broyhill compromise. 
This is essentially the same as our earlier 
version, though in a separate bill. Due to the 
controvery on the issue of FTC jurisdiction 
over p r ofessionals, the ge neral, non-con
troversial parts of the FTC reauthorization 
were put in a separate bill. 

Versions competing now are Luken-Lee (total 
exemption) and Broyhill-Lent (partial exemption) . 
Today we will send a lette r to Michel and Broyhill 
restating our support for only a partial exemption. 

NOTE-- in our mee ting with the doctors, they really asked 
only that we not take a posit ion (as Stockman's l etter did) 
between Miller (no exemption at all) and the AMA (total 
exemption). You talked with Stockman and asked if we could 
wa ter his lett er down. He s a id we were t oo committed , but 
we'd try to get Miller to compromise. We succeeded, but the 
AMA wouldn't buy it. I spoke with you, then told Spence r 
we could not support a total exemption. 



EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEM.ENT AND BUDGET 

WASHINGTON , D .C. 20503 

Honorable James T. Broyhill 
House of Representatives 
Washington, D. C. 20515 

Dear Jim: 

Th.e President has asked me to respond to your letter of 
September 16, 1982, requesting the Administration's position 
on your amendment to H.R. 6995, the Federal Trade Commission 
Authorization Act of 1982. 

Our understanding is that your amendment would substantially 
restrict the FTC's jurisdiction over certain state-licensed 
professionals, while preserving FTC authority over 
anticompetitive agreements among professionals. In 
particular, the amendment prohibits the FTC from using its 
authority under Sections 5 or 18 of the Federal Trade 
Commission Act to prohibit unfair acts or practices engaged in 
by professionals in a particular state, if this will result in 
the invalidation, in whole or in part, of any law of the state 
establishing training, education, or experience requirements 
for the licensure of professionals, or the tasks or duties 
which may be performed by professionals. This prohibition 
will not apply if the Commission finds that the law in 
question authorizes or prescribes commercial or business acts 
or practices and adversely affects or is likely to adversely 
affect competition. A Commission finding in this regard will 
have to take into account the benefits to public heal th, 
safety, and welfare of the state law in question. In 
addition, the FTC will be prohibited from finding a method of 
competition to be unfair under its antitrust authority where 
the method of competition is prescribed by a state according 
to the State Action Doctrine. 

The Administration supports this compromise amendment. We 
believe it strikes a reasonable balance between total 
elimination of FTC jurisdiction over business practices of 
professionals~even practices found to be deceptive or 
anticompetitive--and current law, which contains no 
restrictions on the FTC's authority regarding the professions . 
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Your compromise would be consistent with the Administration's 
pqlicies of assuring vigorous market competition while 
eliminating Federal intrusion into matters best reserved to 
the states. 

The Administration appreciates the opportunity to comment on 
your amendment. 

cc: Hon. Thomas P. O'Neill 
Hon. James J. Florio 
Hon. John D. Dingell 
Hon. Norman F. Lent 

-.::::--

(J:JYJ-~ 
David A. Stockman 
Director 
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OFFICE OF 

T HE DIRECTOR 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASH INGTON D .C. Z0503 

NOTE FOR: DICK DARMAN 
KEN CRI BB 

ON I '-" 

FROM: Don Mo ran 

F.Y.I. 



ON: 

ST]\TEMENT OF 
AD"MINISTRATION 
POLICY 

S. 2499 (Kasten FTC Reauthorization) 

The Administration supports reauthorization of the Federal 
Trade Commission at the levels provided.in S. 2499. 

In addition, the Administration supports the bill's provisions 
defining "unfairness" within the meaning of the Federal Trade 
Commission Act. The bill could be improved, however, by the 
addition of Chairman Miller's proposed definition of "decep
tion" within the meaning of the Act, and the Administration 
supports amendments to add this language. 

The bill contains language providing for a moratorium on 
certain Federal Trade Commission enforcement and rulemaking 
actions affecting certain classes of professionals ~nd 
professional organizations. We understand an amendment may 
be offered to substitute a total exemption from~FTC authority 
for the professions. The Administration would support a 
compromise provision that would (a) broaden the scope of the 
moratorium provisions to preclude FTC enforcement and rule
making actions in all matters except price fixing, group 
boycotts, and similar restraints of trade, but would (b) limit 
the duration of the moratorium to two years and require a 
study of the appropriate role of Commission regulation with 
respect to State-licensed professions. 



THE WHITE HOUSE 

WASHINGTON 

May 12, 1982 

TO: JAB III 

RE: FTC Exemption for Professions 

As you know, the AMA rolled us in 
the committee vote, 10-5 in favor of 
a blanket exemption. 

Though Jim Miller has opposed any form 
of exemption, he was sufficiently shocked 
by the committee vote that he will prob
ably now support our moratorium proposal 
(which was transmitted to the Hill as 
the Administration's official position, 
Miller notwithstanding). 

The moratorium would, as you know, prevent 
any FTC action against state-regulated 
professions for 2 years, pending a study, 
except for antitrust violations such as 
price-fixing and boycotts. 

The moratorium is a better position for 
us because it only allows the AMA to argue 
that they should be exempt from antitrust 
action. From a political standpoint, it 
is clearly less harsh to them than Dave 
Stockman's earlier position. Thus, even 
if we lose, we should not make too many 
enemies. Legislatively, we may decide 
to concede the Senate and concentrate on 
the House committee to modify the total 

Memo to JAB III 
May 12, 1982 
Page Two 

exemption clause. 

~·~ 

By the way, I had the unpleasant 
experience of having Stu Spencer 
call me to gloat over their having 
won the committee vote. They are 
flushed with victory, and wanted 
you to know that they intend to fight 
tois all the way without compromise. 

Their idea is both bad law and bad 
policy, though, and I still hope we 
can quietly get some modifications 
while avoiding hard feelings. If 
you want more info, let me know. 

By the way, I understand Stu still 
has some sort of consulting relation
ship with the White House. If so, 
doesn't his lobbying on such issues 
present a problem? (special access, 
etc.) 

cJ 



THE; WHITE HOUSE 

yvASHINGTON 

~~~ 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

May 7, 1982 

MEMORANDUM FOR JIM BAKER 

FROM: 

SUBJECT: FTC Reauthorization 

I have given Gary Lee a copy of the attached language as a 
suggested compromise to the professional exemption contro
versy. This language would place a two-year moratorium on 
FTC jurisdiction over State-licensed professions except 
price fixing, boycotts, similar hard-core restraints of trade, 
and supression of truthful advertising. It would require an 
FTC/Justice study of the broader issues to be delivered to 
Congress nine months before the moratorium was over. 

This approach goes further than Jim Miller's position but not 
as far as the McClure/AMA proposal for total exemption. I 
think it's a good compromise. 

Attachment 

cc: Bob Thompson 
Don Moran 
J. L. Cullen 



97th CONGRESS 

1st SESSION H.R. 

To place a moratorium on certain activities of the 

Federal Trade Commission with respect• to professionals 

and professional associations. 

IN THE HOUSE OF REPRESENTATIVES 

MAY I 1982 

A BILL 

To place a moratorium on certain activities of the 

Federal Trade Commission with respect to 

professions and professional associations. 

Be it enacted by the Senate and House of Representa

tives of the United States of America in Congress 

assembled, That: 
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(A) The Federal Trade Commission may not use any 
funds appropriated to carry out sections 5 or 18 

of the Federal Trade Commission Act (15 u.s.c. 45, 

57(a)) for fiscal years 1983 or 1984 to investi

gate, prescribe any rule or regulation with 
respect to, or issue any order concerning any 

State-licensed profession; Provided however that 

nothing in this section shall limit the existing 

authority of the Commission with respect to 

agreements among members of any State-licensed 
profession to: 

(1) fix prices; 

(2) restrict the terms or conditions under 

which professional services may be provided, 

other than restrictions on the scope of 
professional practice; 

(3) limit the dissemination of truthful 

information concerning prices, terms, or 

conditions of professional services; or 

(4) engage in or coerce or induce any 

person to engage in a group boycott 

against a competitor. 

(B) The Commission shall provide to the President 
and the Congress no later than December 31, 1983 

a report on the economic effects of Federal and 
State regulation of State-licensed professions, 

including recommendations concerning the appro

priate scope of Federal jurisdiction over State
licensed professions. 
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(C) For purposes of this Act: 

(1) "State" includes the District of 

Columbia. 

(2) "State-licensed profession" means 

any profession subject to licensure, or 

certification by a State, the practice 

of which requires advanced training 

in a field of science or learning 

customarily acquired by a course of 

specialized instruction. 

(3) "Scope of professional practice" 

means the professional duties or tasks 

that a member of a State-licensed 

profession is authorized by law to 

perform, including conditions of 

licensure such as education, experi
ence, or training. 



TO 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFF ICE OF MANAGEMENT AND BUDGET 

ROUTE SLIP 

J. L. cull en Take neceaaary act Ion 

Don Moran 
Approval or algnature 

Comment 

Bob Thompson Prepare reply 

Jim Cicconi ./ D lac~ .. w Ith me 
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See remark• below 
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FROM ___ c_h __ r_i_s __ D_e_M __ u_t_h __________ __ DATE 5-10-82 

RE MAR KS 

Attached is a slightly revised version of the. 
FTC moratorium compromise language Dave 
Stockm·an sent to Jim Baker Friday. This ... 
version has been given to Gary Lee, who will 
find it hard to reject, since it embodies 
his agreement with Dave two weeks ago. I 
am also sending ·a copy to Senator Kasten, 
who is currently planning to off er a less 
expansive moratorium in mark-up tomorrow, 
which I understand will be defeated if it is 
the only alternative to the McClure/AMA 
total-exemption language. Jim Miller 
prefers the Kasten proposal, but I think he 
will find the attached version acceptable. 
I doubt the attached will succeed where the 
current Kasten version will not--but it just 
might, and if so will avert a show-down on 
the Senate floor. 

Attachment 

OM8 FORM4 
REV AUG 70 



97th CONGRESS 

1st SESSION H.R. 

To place a moratorium on certain activities of the 

Federal Trade Commission with respect to 

State-licensed professions. 

IN THE HOUSE OF REPRESENTATIVES 

MAY , 1982 

A BILL 

To place a moratorium on certain activities of the 

Federal Trade Commission with respect to 

State-licensed professions. 

Be it enacted by the Senate and House of Representa

tives of the United States of America in Congress 

assembled, That: 
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(A) The Federal Trade Commission may not use any 

funds appropriated to carry out sections 5 or 18 

of the Federal Trade Commission Act (15 u.s.c. 45, 

57(a)) for fiscal years 1983 or 1984 to investi

gate, prescribe any rule or regulation with 

respect to, or issue any order concerning any 

State-licensed profession: Provided however that 

nothing in this section shall limit the existing 

authority of the Commission with respect to 

actions among members of any State-licensed 

profession to: 

(1) fix prices: 

(2) restrict the terms or conditions under 

which professional services may be provided, 

other than restrictions on the scope of 

professional practice: 

(3) limit the dissemination of truthful 

information concerning prices, terms, or 

conditions of professional services: or 

(4) engage in or coerce or induce any 

person to engage in a group boycott 

against a competitor, supplier, or 

purchaser. 

(B) The Federal Trade Commission shall provide 

to the President and the Congress no later than 

December 31, 1983 a report on the economic effects 

of Federal and State regulation of State-licensed 

professions, including recommendations concerning 

the appropriate scope of Commission jurisdiction 

over State-licensed professions. 



(C) 
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For purposes of this Act: 

(1) "State" means a State, territory, or 

commonwealth of the United States, or the 
District of Columbia; 

(2) "State-licensed profession" means 

any profession subject to licensure or 
certification by a State· where the State 

requires, as a prerequisite to practice 
in the profession, a post-graduate degree 

from an accredited institution of higher 

learning legally authorized or recognized 

to train individuals for such practice; and 

(3) "Scope of T;>rofessional practice" 

means the professional duties or tasks ,. 
that a member of a State-licensed 
profession is authorized by law to 

perform, including conditions of 
licensure such as education, experi

ence, or training. 

### 
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THE WHITE HOUSE 

WASHINGTON 

May 4, 1982 

TO: JAB III 

RE: FTC Reauthorization Bill 

I checked with Don Moran (in lieu 
of Stockman) re the status of this. 

He says they are very aware of the 
AMA's concerns about the bill. They 
do not fully agree with the position 
that Jim Miller has taken on the issue, 
and are right now trying to work out 
a compromise that will take care of 
the AMA's concerns and with Miller's. 
Don says it should be worked out in 
the next day or two. 

However, he also said that if Miller 
hangs tough OMB will try to overrule 
him on the issue. 

Uuidance: at the moment, OMB is trying 
o work out a compromise provision that 
s acceptable to both the AMA and FTC. 

Don promised me a one-pager when the 
matter is taken care of. If I have 
not heard by Friday, I'll call and 
prod them. 
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THE WHITE HOUSE 

WASHINGTON 

May 4, 1982 

TO: JAB III 

RE: FTC Reauthorization Bill 

I checked with Don Moran (in lieu 
of Stockman) re the status of this. 

He says they are very aware of the 
AMA's concerns about the bill. They 
do not fully agree with the position 
that Jim Miller has taken on the issue, 
and are right now trying to work out 
a compromise that will take care of 
the AMA's concerns and with Miller's. 
Don says it should be worked out in 
the next day or two. 

Howeve r, he also said that if Miller 
hangs tough OMB will try to overrule 
him on the issue. 

uidance: at the moment, OMB is trying 
o work out a compromise provision that 
s acceptable to both the AMA and FTC. 

Don promised me a one-pager when the 
matter is taken care of. If I have 
not heard by Friday , I'll call and 
prod them. 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. _, 

March 31, 1982 

I 
i 

Honorable James Florio 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Florio: 

I am writing with regard to the reauthorization of the Federal 
Trade Commission currently under consideration by your Commit
tee. 

The Administration generally supports the position expressed 
by Chairman James c. Miller III in testimony before the Senate 
Committee on Commerce, Science and Transportation on March 18 
that statutory definitions of •unfair acts or practices• and 
•deceptive acts or practices• would be desirable. The defini
tions proposed by Chairman Miller would clarify the vague and 
subjective standards of the current law, provide greater cer
tainty to private parties and the Commission's own enforcement 
officials, and ensure that the Federal Trade Commission Act is 
focused on actual cases of consumer harm. 

Provided these changes are made, the administration would not 
support proposals, such as those contained in S.1984 and 
H.R.3722, to grant blanket - immunity to the professions from 
the Commission's antitrust and ~onsumer protection juris
diction. With the Commission's legal authority appropriately 
clarified and circumscribed, we see no cause for exempting any 
particular group or economic sector from that authority. 

Sincerely, 

David Stockman 
Director 
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CHl;:F COU N:;E._ ANO STA.Ff C•) R LC''J'"OR 

Dear Colleague: 

Cc·::::n il1r t en C1~rrm1 1rnl' Cc:mmrrr.c 

S'.:'.pternber 10, 1982 

The House will soon be cons1oer ing H.R. 6995, the FTC Reauthoriza
tion Bill, which we have cosponsored with Congressmen Dingell and Florio. As 
ordered reported by the Energy and C0 -:-,:~1e rce Committee on \~ednesday, August 18, 
1982, the bill reflects a bipa rtis,:r corisensus on several issues r.especting 
the authority and procedures of :~e ~TC . Specifically, the bill includes 
provisions which define unfai rness, '~Jrove and make per~a n ent t he legislative 
veto, and r.;ake pe m.::nent the agr l cL.-.:ural cooperatives l imi tat ion. 

However, H.R. 6995 d8es ~o: at present address t he Comm ission's 
jurisdiction over f'rofess ioria1s. r.F . . 3722 , introduced by Repres2ntatives 
Luken and Lee, would exempt profess~ c, na ls from FTC jurisdiction unt il further 
Congressional action. After careful consideration of the Luken-Lee bill, we 
have determined that it goes too far by placing professiona l s above the law. 
Of equal i mportance, it is our belief that adoption of an exe~ption for the 
professions on the Floor wo~1d vir: ~ al1y guarantee that no FTC reauthorization 
bill would become law this yra~ . s ~~u ld this occur, critical provisions such 
as legislative vetc and the Grs;i~ 'o ~ rela ting to agricul tural cooperatives 
would expire on Se~t ?~ber 3C . 

Therefore, we have oeve1oped an alternative approach which we intend 
to offer with Messrs . Dinge11 a nd Florio as a s ubs titute to Lu ken - Lee . This 
substitute would pro:ec: S~ 2 :e ~ aws which address educational and licens ing 
requirements relating to profess ionals which are properly within the juris
diction of the States. It ~ou1d li mit the ability of the FTC to challenge 
State laws in this area to th ose ci rcumstances in which the FTC could prove 
that the State law in quest io~ presc ribed a business or comm2rcial practice 
of professionals and that the practice is anticompetitive. This i mposes an 
additional and appropriate ~0rde n upon the FTC when proceeding against the 
professions. 

Finally, the substitute incorporates the State Action Doctrine when 
the FTC is operatin g pursuant to its antitrust authority. This doctrine pr o
hibits the FTC from ove rturning a State law if the State is actively enforcing 
and administering the law. 

We beli eve that our proposal strikes a reasonable bala nce wi th respect 
to this issue and clearly puts professionals in a more advantageous position 
than under current law. 

We would great l y a~ prec iate your support when it is offered on the 
Floor. Should you ha ve any c .·:-s t ions, pl ease contact Margaret Durbin or Jane 
Sutter at 6-3400. 

Si ncerely, 

h~~(o/_ 
n F. Lent 

Rank ing Minori ty :· .-~ ·,ber 

Subco'Tlmi ttee on ('.:_,·- :1e rce, 
Transportation, and Tourism 

Commerce 



THE WHITE HOUSE 

WASHINGTON 

August 5, 1982 

MEMORANDUM TO ED MEESE 
JIM BAKER 
MII<E DEAVER 

THRU: ED HARPER () 
KEN DUBERSTEIN~ · 

FROM: BOB THOMPSON e;l ' 

Jim Miller would like a definitive decision one way or the other 
on the ticklish issue of whether or-'not we support exempting 
the AMA from FTC jurisdiction. 

A brief meeting with appropriate Administration officials might 
be necessary. 



OFFICE OF 
CONGRESSIONAL RELATIONS 

(202) 523·3620 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 

July 30, 1982 

FTC Reauthorization Briefing Paper 

A. White House Action Needed for Chairman Miller's FTC 
Reforms to Succeed 

Despite an Administration position favoring compromise, a 
stalemate has developed in Congress over a proposal by prof es
sional groups - - primarily, the American Medical Association 
(AMA) - - to be totally exempted from the jurisdiction of the 
Federal Trade Commission. Since the AMA proposal takes the form 
of an amendment to the FTC reauthorization, the result may be 
that FTC Chairman Jim Miller's legislative initiatives to narrow 
the FTC's statutory discretion, strongly supported by the busi
ness community, will be lost. 

A Presidential threat to veto legislation giving wealthy 
professional groups such as the AMA and their members the privi
leged, immunized status they seek would break the logjam. In 
addition - - or in the alternative - - active White House support 
for the efforts by Chairman Miller and House Republicans 
Rep. Lent and Rep. Broyhill to broker a compromise would end the 
stalemate. 

B. Background of the Stalemate 

Resolution of the AMA issue is the biggest hurdle in the way 
of Chairman Miller's FTC reform proposals, because House Energy & 
Commerce Committee leaders have announced they will not act on 
the FTC reauthorization until agreement is reached that prevents 
the AMA from receiving a blanket exemption. On the Senate side, 
the Commerce, Science & Transportation Committee already has 
approved the AMA amendment to an FTC bill containing many of 
Chairman Miller's reforms. However, because of their opposition 
to the AMA amendment, Senate Committee leaders will wait until 
after the House Committee acts to schedule the bill for floor 
action. 

c. The Congressional Compromise 

Negotiations among Republican and Democratic leaders of the 
House Energy & Commerce Committee have centered on compromises 
resembling Chairman Miller's proposal to specify that FTC 
jurisdiction only applies to the commercial or business aspects 
of a professional practice. The state action doctrine would 
apply to all other FTC activity in the professions area and 
Chairman Miller would agree to a legislative scheme to ensure the 
FTC keeps out of licensure and quality of care issues. 
(See attachment A.) 



D. Reasons for White House Support for Compromise 

• Most House & Senate Republicans want to support a 
compromise. After the veto of the used car rule (on which 
Chairman Miller was neutral), they want to avoid another anti
consumer vote~ but, the AMA has heavily contributed to many 
campaigns, and members want to do something for the AMA, short 
of the total exemption. (See attachments B & C.) 

• The business community strongly supports Chairman Miller's 
FTC reform proposals and shares his concern over resolving the 
AMA amendment, so the reforms may succeed. (See attachment 
D.) Moreover, the Washington Business Group on Health, 
composed of over 200 major corporations (See attachment E.) 
specifically opposes &the AMA amendment. 

• The FTC is just one step in a power grab by the AMA. The 
AMA House of Delegates in June passed resolutions endorsing 
model state legislation and draft federal legislation to 
narrow both the states' and DOJ's antitrust jurisdiction over 
the professions. (See attachment F.) 

• Administration opposition to the AMA amendment would be 
consistent with its general support for increased competition 
in the delivery of health care as a means for controlling the 
cost of health care. 

• This year may be the one chance Administration reformists 
have to make the lasting reforms to FTC law. Next Congress, 
after six more months of Chairman Millers' leadership, the FTC 
simply won't be perceived as a rogue agency, and the momentum 
for reform may be lost. 

E. Likely AMA Reaction 

An impassioned response to Administration support for 
Chairman Miller may be expected from Congressional allies of the 
AMA, especially Sen. McClure. Sen. McClure was angered earlier 
this year when OMB Director Stockman supported compromise rather 
than a bill Sen. McClure had sponsored to give the professions 
their FTC exemption. ln Republicans and 6 Democrats have 
cosponsored Sen. McClure's bill. However, other Senators, 
including the Committee sponsor of the AMA amendment to the FTC 
reauthorization bill - - Sen. Stevens - - said during Committee 
markup that they hope a compromise eventually can be worked out. 

In the House of Representatives, the leading advocates for 
the AMA are Rep. Lee and Rep. Luken, who are sponsors of a bill 
that would provide the complete exemption. 208 of their 
colleagues have cosponsored the bill. For~ the reasons already 
stated, Chairman Miller believes that the great majority of these 
Congressmen will want to support a compromise. 
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Chairman Miller is not unmindful of the political reach and 
clout of the AMA. There's no question that the AMA is determined 
to fight this matter to the bitter end and that it will react 
vehemently to strong White House support for Chairman Miller's 
position, even more so because of its support for President 
Reagan during the 1980 campaign. 

However, it is Chairman Miller's strongly-held belief that a 
total exemption from FTC jurisdiction in the manner proposed by 
the AMA is not in the public interest. Moreover, he believes 
that Administration opposition to the AMA exemption will be 
strongly supported across the country. (See attachment G for 
editorial comment.) 

F. Action Recommended: 

1. The President transmit a letter to leaders of the 
House and Senate Commerce Committees (See attachment H for 
list.), stating that he will veto legislation containing the 
blanket, total exemption for professional groups. 

2. The Office of Legislation, The White House, actively 
support the efforts of Chairman Miller and House Republicans 
to achieve a compromise on the professions issue. 

Attachment list: 

Attachment A: Chairman Miller's 6-23-82 speech on the 
professions (see page 3). 

Attachment B: House Republican Research Committee Issue 
pape~ "The Federal Trade Commission (FTC) and 
the Professions"1 June 23, 1982. 

Attachment C: Article from Newsday quoting Rep. Lent; May 
18, 1982. 

Attachment D: Antitrust & Trade Regulation Report article 
on FTC strategy1 July 22, 1982. 

Attachment E: Membership list and position of Washington 
Business Group on Health. 

Attachment F: AMA draft legislation. 

Attachment G: Editorial comment. 

Attachment H: List of Committee leaders. 
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Despite an Administration position favoring compromise, a 
stalemate has developed in Congress over a proposal by prof es
sional groups - - primarily, the American Medical Association 
(AMA) - - to be totally ~xempted from the jurisdiction of the 
Federal Trade Commission. Since the AMA proposal takes the form 
of an amendment to the FTC reauthorization, the result may be 
that FTC Chairman Jim Miller's legislative initiatives to narrow 
the FTC's statutory discretion, strongly supported by the busi
ness community, will be lost. 

A Presidential threat to veto legislation giving wealthy 
professional groups such as the AMA and their members the privi
leged, immunized status they seek would break the logjam. In 
addition - - or in the alternative - - active White House support 
for the efforts by Chairman Miller and House Republicans 
Rep. Lent and Rep. Broyhill to broker a compromise would end the 
stalemate. 

B. Background of the Stalemate 

Resolution of the AMA issue is the biggest hurdle in the way 
of Chairman Miller's FTC reform proposals, because House Energy & 
Commerce Committee leaders have announced they will not act on 
the FTC reauthorization until agreement is reached that prevents 
the AMA from receiving a blanket exemption. On the Senate side, 
the Commerce, Science & Transportation Committee already has 
approved the AMA amendment to an FTC bill containing many of 
Chairman Miller's reforms. However, because of their opposition 
to the AMA amendment, Senate Committee leaders will wait until 
after the House Committee acts to schedule the bill for floor 
action. 

c. The Congressional Compromise 

Negotiations among Republican and Democratic leaders of the 
House Energy & Commerce Committee have centered on compromises 
resembling Chairman Miller's proposal to specify that FTC 
jurisdiction only applies to the commercial or business aspects 
of a professional practice. The state action doctrine would 
apply to all other FTC activity in the professions area and 
Chairman Miller would agree to a legislative scheme to ensure the 
FTC keeps out of licensure and quality of care issues. 
(See attachment A.) 



D. Reasons for White House Support for Compromise 

• Most House & Senate Republicans want to support a 
compromise. After the veto of the used car rule (on which 
Chairman Miller was neutral), they want to avoid another anti
consumer vote; but, the AMA has heavily contributed to many 
campaigns, and members want to do something for the AMA, short 
of the total exemption. (See attachments B & C.) 

• The business community strongly supports Chairman Miller's 
FTC reform proposals and shares his concern over resolving the 
AMA amendment, so the reforms may succeed. (See attachment 
D.) Moreover, the Washington Business Group on Health, 
composed of over 200 major corporations, (See attachment E.) 
specifically opposes the AMA amendment. 

• The FTC is just one step in a power grab by the AMA. The 
AMA House of Delegates in June passed resolutions endorsing 
model state legislation and draft federal legislation to 
narrow both the states' and DOJ's antitrust jurisdiction over 
the professions. (See attachment F.) 

• Administration opposition to the AMA amendment would be 
consistent with its general support for increased competition 
in the delivery of health care as a means for controlling the 
cost of health care. 

• This year may be the one chance Administration reformists 
have to make the lasting reforms to FTC law. Next Congress, 
after six more months of Chairman Millers' leadership, the FTC 
simply won't be perceived as a rogue agency, and the momentum 
for reform may be lost. 

E. Likely AMA Reaction 

Chairman Miller is not unmindful of the political reach and 
clout of the AMA. There's no question that the AMA is determined 
to fight this matter to the bitter ~rid and that it will react 
vehemently to strong White House support for Chairman Miller's 
position, even more so because of its support for President 
Reagan during the 1980 campaign. 

However, it is Chairman Miller's strongly-held belief that a 
total exemption from FTC jurisdiction in the manner proposed by 
the AMA is not in the public interest. Moreover, he believes 
that Administration opposition to the AMA exemption will be 
strongly supported across the country. (See attachment G for 
editorial comment.) 
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F. Action Recommended: 

1. The President transmit a letter to leaders of the 
House and Senate Commerce Committees (See attached list.), 
stating that he will veto legislation containing the 
blanket, total exemption for professional groups. 

2. The Office of Legislation, The White House, actively 
support the efforts of Chairman Miller and House Republicans 
to achieve a compromise on the professions issue. 

July 30, 1982 
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CHAIRMAN 
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WASHINGTON, D.C. 

JUNE 23, 1982 

'1 h .:in ;, y u u v t:: L y much . 

See-·p ". 31; .. ('..:. .. ·,, ... ~~ ....... ·' 

I am very grateful to Bill Goldbeck for providing me the 
opportunity to speak to you today. I'm here to talk to you about 
a piece of speL: ial interest legislation now pending in 
Congress. This legislation could affect you as consumers, could 
affect you as employers, and could affect your companies' balance 
sheets, for if it becomes law in its present form health care 
costs may well rise f~ster than necessary. 

The special interest legislation I'm talking about, believe 
it or not, is attached to the FTC's reauthorization bill, a 
measure essentjal to the agency's very survival. 

The bill now before the Senate contains a provision that 
would exempt the so-called "learned professions" from FTC 
enforcement of the antitrust and consumer protection laws. The 
bill would thereby create a ''special class" of citizens, 
including doctors, - dentists, and lawyers. 

Let me make clear my belief ~hat most professionals are 
honest and law-abiding p~ople who provide valuable public 
services. Most professionals would not consciously violate 
antitrust or other laws concerning business practices. But this 
special interest legislation would exempt not only the law 
abiding, but also those who do violate the laws administered by 
the Commission. 

* The views expressed are the Chairman's and do not 
necessarily reflect those of the other Commissioners. 



ccrporation - an obvious potential source of inflated costs. 
Further, in the AMA case, the Commission challenged unlawful 
agreements preuenting physicians from forming business 
partnerships with licensed non-physicians, such as clinical 
psychologists. The competition that clinical psychologists and 
other licensed provider groups can bring to the ·marketplace can 
mean lower health care costs. 

As vou can see, the Commission has been particularly active 
in challenging private restraints on the competitive, business, 
and financing aspects of delivering professional health 
services. These actions and other efforts by the Commission have 
helped contain health care costs. But if the special interest 
exemption for professic°nals were enacted, this protection would 
come to an end. 

Most of you know that I am not known as a wild-eyed 
regulator. Like most economists, I conclude that when markets 
are freed from anticompetitive restraints, fraud, and deception, 
they tend to work more efficiently. That is why I am so troubled 
by the professions' bid to be exempt from FTC scrutiny. 

There are, of course, limits to the FTC's role in the health 
care area. For instance, the Commission -should not be second
guessing the medical professions where true quality of care 
concerns are the real issue. Moreover, important principles of 
federalism must be recognized and observed. ~he Commission 
should not be second-guessing state legislutures in the 
reasonable exercise of their essential role in licensing and 
accrediting professionals, and in protecting the health of their 

• .f... 
c1~1zens. 

But when we look at the commercial aspects of professionals 
their business and competitive practices -- I must confess 

that the free market economist in me takes over from the states' 
rights political scientist. There I believe the FTC does have a 
role ~o play in assuring that private restraints do not hamper 
the efficient ~orkings of the marketplace. 

--
I believe that the FTC has an important role in assuring 

that our Nation has a competitive market for health care services 
that is free from fraud and deception. Obviously, the Commission 
should be careful not td overstep its statutory authority or to 
venture into areas where it fails to have the relevant 
expertise. But it can hardly do its job if its hands are tied. 

A medical degree should be an indication of technical 
competence. It should not convey i~munity from FTC law 
enforcement. 

Thank you very much. 

# # # 
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The problem of monopoly in America is most serious when anticompetitive 
practices are sanctioned by government. State or Federal endorsements of 
barriers to entry, price fixing agreements or other collusive activities can be 
highly resistant to marketplace pressures. Professional services have been 
affected by such activities, particularly at the state level, and the FTC has 
been increasing its involvement to improve the competitive situation. The 
Commission's goal regarding professionals is to promote competition and freedom 
of choice as an alternative to "big-brother" regulation. Indeed, in a recent 
article that is highly critical of many FTC cases, Professor Ernest Gellhorn 
singled out the Commission's actions vis-a-vis professionals as making good 
economic sense and providing benefit to consumers. 

Many economists have concluded that the markets for professional services 
are not cornpeti tive. Certainly, state and local regulation of the quality of 
health and other professional services is highly desirable, as is much of 
professional self-regulation. The vast majority of professionals undoubtedly 
oppose harmful anticompetitive practices . in their fields. However, an 
ext e nsive array of private restrictions ·and government regulations . control 
aspects of professional practice which have little to do with ethical 
standards, but have a significant economic effect on the market for 
professional services. These include dictating not only who may enter the 
profession and what services may be offered to the public, but also how 
professionals may conduct the business aspects of their practices. This is 
particularly true in the heal th profes.sions, which have received most of the 
attention because of the large and rapidly increasing expenditures f or health 
care. Greater reliance on market forces and less regulation can help to stem 
these rising health care costs. 

There is a strong case that the FTC should not have scrutiny over 
"quality of care" aspects of doctors, dentists, lawyers and other groups. The 
FTC is neither a competent nor the appropriate organization to determine, for 
example, the medical qualifications of p hysicians or other professional 
standards. The case f or any FTC role is limited to the economic activities of 
these groups such as price fixing, group boycotts or other restrictions on the 
business aspects of professional practice. 
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Private restrictions on professionals, as well as government regulation, 
create costly inefficiencies. The FTC has built on a significant body of 
economic evidence indicating that certain types of professional regulation can 
impose substantial costs on consumers. Restrictions by states on advertising 
the prices of prescription drugs have been estimated to cost consumers $134 
million annually. Regulations restricting advertising of eyeglasses resulted in 
consumers paying 25 to 40 percent more for prescription eyewear. 

Much more work remains to be done in assessing the costs and benefits of 
various types of restrictions on professional practice. A 1979 study by the 
Commission's Bureau of Economics found that regulations limiting the way 
optometrists may organize their practices increased prices by 17 percent 
without increasing the quality of service. Since such restrictions are 
widespread in markets such as vision care ($4 billion in annual sales) and 
dentistry ($14 billion spent annually) , the economic loss to consumers is 
likely to amount to billions of dollars. Other studies have demonstrated that 
higher prices prevent some consumers from obtaining needed services, which 
further injures the public welfare. 

The FTC has adopted only one rule directed at health professionals. In 
that rule the FTC acted in a deregulatory manner to preempt state regulations 
that restricted truthful advertising by eye doctors. The economic case against 
these restrictions was overwhelming, and market statistics following the 
Corn.~ission's action show subs tantial savings for consumers. 

Overall, the FTC activities regarding the professions increase consumer 
welfare by permitting market forces to operate without interference from 
private collusive activity or burdensome government regulation. If the 
Commission's activities duplicated efforts at the state level or trampled on 
states' legitimate prerogatives, then there would be reason for concern. This 
does not appea r to be the case. Evidence suggests that the political power 
profes s ional ass ociations wie ld at the state level often protects themselves 
from competition, with little or no resistance from state authorities. 

Professional groups seeking to restrict competitive behavior undoubtedly 
intend that their actions serve the public. However, the economic costs to 
consume rs have been neglecte d too often, and the public benefits claime d from 
restri ctions on compe tition have not been substantiated. In its early period 
o f invo lvement in the profe s s ions, the FTC e xhibite d some excessive rhe toric, 
which failed to acknowledge the traditional bases of professional regulation. 
The FTC displayed overblown fears of evil conspiracies. The Corrunission's more 
recent actions reflect a record of sound and careful economic analysis, though. 
Such actions have improved the health a nd well-being of consumers through 
wider availability o f quality professional s ervices, at lower cost. 

Conclusion 

In a recent e ditorial,the Wall Street Journal stated: 

"In general, it's a good idea to keep the fede ral gove rnment out of 
things . Generally, more powe r t o the FTC h as meant more punitive and 
un necessary regu lation. Bu t t his time t he Commission is on t h e s ide o f the 
markets. And it bears repeating that the purpose of (this) deregulation 
(effort) is to let the market in •.. " 
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Regulation ot ProfesSionals 
Backed by FTC's Chairman 
By Judith Bender 
Newsday Washington Bureau Editorial, Page 50 

Washington - The Federal Trade Commission 
chairman, a leading proponent of st..-icter congressional Reagan and wa.s not on the commission when the rule was 
curbs on regulatory authority, said yesterday that Con- issued, declined to say whether he approved of that action. 
gress would be making a big mistake -politically if it Despit.e Miller's vigorous efforts to the contrary, the 
adopted a measure exempting professionals from his Republican-ruled Senst.e Commerce Committee voted to 
agency's regulation. stop the commission from continuing its. crackdown on 

The chairman, James c. Miller m, said he was "very professional boycotting oflow-<:ost medical groups, price. 
disturbed" about a measure approved ·by the Senat.e fixing and professional opposition to advertiBing. Miller 

_ J:&mm.er.ce Committee that. would.bar-the commissio!1 and others say the full Senat.e probably will approve the 
from scrutinizing or moving against professionals-in· measure. · - -
eluding doctors, dentists and lawyers-who ,rught have In the House, however, the administration may be 
violated antitrust laws or engaged in deceptive consum· more persuasive, at least with some Republicans, and 
er practices. -passage there of a similar bill is not as certain, according 

"It doesn't m.ake sense to be establishing a privileged to congressional sources. Indeed, there have been some 
class," be said, "and it's hard for me to understand how significant defections. A key Republican, Rep. Norman 
the Senate and the House could explain [to voters] . . . Lent of East Rockaway, the senior GOP member on the 
how they could set up separat.e classes. It smacks of elit- subcommittee considering the FTC authorizing bill, 118.irl 
ism." Miller said the measure was "bad law, bad econom- yesterday that after a recent meeting with Miller and 
ics and bad politics," particularly when health care budget director David Stockman, he "was not going to 
expenditu..-es account for nearly 10 per cent of the na- puah the bill." 
tion's gross national product. Lent, listed as a cosponsor of the HoU&e bill, said: "I 

Miller's remarks to a small group of reporters over just don't think it's a good idea to cut out a certain Beg. 
coffee and doughnuts came just a day before the full Sen- ment of society from FTC's jurisdiction. The House bill 
ate is to take up a resolution vetoing the F1'C's controver- differs from the Senate version in that it places a morato
sial used-car rule, which requires used-car dealers to rium on further commission enforcement until the Con
discloee farmoreinformationaboutdefectsthnn thefi+ow gress spells out the commission's jurisdi.~~~ .. /
do. Mille<, who was appoinU.d 185\ .,.., by l're>i_d<\nt ! dearly. • ... __ - - ---~----·; • ' ;: ·-

\ 
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DISAGREEMENT OVER STRATEGY IS KEY FACTOR 

TO FUTURE OF FTC REAUTHORIZATION MEASURE 

The Federal Trade Commissions reauthorization 
bill remains stalled because of an apparent impasse 
over whether to exempt professionals. such-as doctors. 
from the FTC's jurisdiction. 

Confident of having the votes. the American Medi
cal Association and other professionals' groups have so 
far esche~ed any willingness to compromise, according to 
c.ap1tol ~Ill observers. Their position brings them into 
direct disagreement not only with an important con
gressman but also with interest groups concerned 
about other proposed amendments to the FTC Act. 

Rep. James J. Florio (D-NJ). chairman of the sub
~o~mittee with FTC oversight authority, continues to 
ms1st that a compromise be made before he will act. 
However. no serious compromise talks have been 
commenced. " We keep talking at a staff level. but we 
have nothing in hand." said one staffer. Florio is 
amenable to foregoing the authorization bill and ac
cepting a continuing resolution after the FTC's cur
rent authorization runs out in September. according to 
close observers. 

Florio's strategic preference differs from that of 
FTC Chairman James C. Miller III. Ac~ording to 
informed sources. Miller opposes the idea of going for 
a continuing resolution to fund the agency, fearful that 
the doctors and other groups will easily be able to 
accomplish with amendments to the appropriations 
bill what was impossible with the authorization bill. 

In any event. the agency's hopes of forestalling 
restrictive amendments are dim. The AMA and its 
allies - veterinarians. dentists . op th a mologists. archi
tects. and engineers-boast 210 co-sponsors to a bill 
1 H R 3722 '· spa r.sored by Reps Thomas :\ Luken iD
Ohio 1 and GC:try Lee 1R-~Y; The Luhen-Lee bill would 
prohibit the FTC from taking ac:ions involving proies
s10nals. unless Congress provides it with specitic 
authority. Officials of professionals groups told BNA 
that they hope to circumvent Florio. 

A: <:> .lune convenuor .. the AM..t. Houst: of Delegate~ 
p2ssed resolutions endorsing leg:sJ.;tivt initiatives tc• 
exempt p~ofessior.al:; not only from lhe FTc·s jurisdic
tion but a1s0 from any other federal or state antitrust 
atl<ick Mooe! statr and federal legislation has beer. 
pn·parec. whicr •. according to ·the AMA 's minutes. 
"would requin- courts re\'iewm~ antitrust cases 
invol\'lng the sale or deliven of heall-h services to 
consider whether the acti,·iti"es are directed. autho
rized . or encouraged by the fed eral or state govern
ment. whether the acti\'in· is intended to maintain or 
improve the quality of health care in the public inter
est. and whether the activir,- is intended to control 
costs in the public interest." · 

Miller. who has strongly opposed the professionals· 
amend~ent, got some belated help from several quar
ters this week. However, Miller has not been able to 
obtain a solid commitment from the White House to 
veto a bill exempting professionals from FTC attack. 
The White ~ouse has spoken disparagingly of the 
profess10nals amendment. but it has been heavily 
lobbied by the professionals and now is considered 
essentially neutral. 
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ANTITRUST & TRADE REGULATION REPORT 

(me- source- of aid will ~ a new coal1t1or: o: s:· 
ferour·~ . including such memben: a~ tr1f:' Amer1car 
T\urses Associauon. American Psychoiof:ica: Asso~·! · 
aticm. lnterr.ational Chiropracton: Associa tio:1. a:1C: 
Amtrican Re:.ail Federation. The,- announced tbeir 
joint opposition to the professionais· exemption a< c; 
July 19 news conference attended bv Florio and Seri. 
Bob Packwood (R-OreJ. Thomas Nichols. coalition 
spokesman and counsel to the American J\urses Assc-
ciation. said "The health practitioners that make up 
our coalition are not afraid to compete openly and 
fairh-. ·· 

P<ic:kwood. the chairman of the Senate Commerce
Committee. hinted broadly at the press conference 
that .he would delay Senate fioor action on S. 2498. 
which contains a professionals exemption. until 1.hl· 
House Commerce Committee acts. 

Thf:' J\ational Association of Attorne\'S General i~ 
also expected to fight the exemption for ·professionals. 

.. : ·M'osi15us1Dess and trade ~roups oppose the profes-
"'s10nals largely because it could interfere v;ith other 

gains they hope Lo make in 1.be FTC authorization 
measure. "As long as they st.and where they are. it's 
:got the kiss of death to jt.'" lamented one industn 
lobbyist.. The U.S. Chamber of Commerce has remained 
neutral on the matter because of cross-cutting cur
rents within the Chamber's membership. 

Meanwhile. the stage is set for a Senate Commerce 
Committee hearing on a Miller proposal to redefine 
the Commission's authority to challenge deceptive 
acts or practices. The committee .alreadv has acted to 
restrict the FTC's authority to regulate =·unfair" com
mercial speech but deferred consideration of decep
t10n. Most business lobbyists doubt that Congress will 
restrict the Commission's deception jurisdiction but 
.note that the deception hearing could set the stage for 
acuon ne>.1 year. Senate Commerce Committee stafien; 
have warned some lobbyists that pushing tO<J hard on 
the deception issue could jeopardize the authorizatioi: 
legislation as a whole. 

In tesumony prepared for delivery on July 22 b£-
for E:: thE:: Ser.at£:" Commerce Committee. Comm1ss1one: 
David A Clanton will call for the Commission to issuf 
a policy st.atement on how it wili exercise its authority 
t0 attad. deceptive acts or practices. 

Cianton·s position is intended to pro,·ide an altcrn<: 
tiff to congressional definition of ''deception·· whict. 
Clanton said v.-ould be ··premature ... Chairman Jame~ 
C. Miller III supports a statutory definition of decep
tion. while Commissioners Michael Pert.schuk and 
Patricia P. Bailey oppose any change. All four art' 
scheduled to teslifv. 

Clanton will argue that the evidence does not justify 
s:.atutory redefinition of deception. "ln my vie\\, the 
basic legal standards are still valid; it is primarily the 
discretionary application of those standards that may 
require further refinement and clarification." according 
to Clanton. 

Preparations for the hearing inc1uded .a minor tiff 
between the Chamber of Commerce and National 
Association of Manufacturers. !he two groups have 
identical positions on the deception issue, but the 
Chamber of Commerce rebuffed a suggestion that one 
spokesman represent both groups at the bearing. 



AMAX 
AMF 
ARA Services 
ASARCO 
AT&T 
Aetna Life & Casualty 
Air Products & Chemicals 
Allied Chemical 
Aluminum Co. of America 
A mericn.n Can 
American Cyanamid 
American Express 
American Home Products 
A mericn.n Medical lnt'l 
American Natural Serv Co. 
A mericn.n Standard 
Amsted Industries 
Armco Inc. 
Armstrong Cork 
Atlantic Richfield 

Oank of America 
Bechtel 
Decton, Dickinson &: Co 
Dcthlehem Steel 
Boeing 
Boise Cascndc 
Bristol Myers 
Duck Consulting Act. 
Burlington Industries 
Burlington Northern 

WBGH MEMDE.RSllIP LIST 
As of 5-15-82 

CPC International 
CONOCO 
Campbell Soup 
Carter llawley Hale 
Caterpillar Tractor 
Champion International 
Chemical Bunk 
Chrysler· 
Citibank 
Cities Service 
Coca-Cola 
Connecticut General Life 
Consolicfo led Edison 
Containi~r Corp of Americu 
Continental Dank 
Continental Group 
Coopers &: Lybrand 
Corning Glnss Wocks 

Dana Cc·rporu tion 
Deere & Company 
Digital Equipment 
Dillinghurn 
Dresser 

EDS Fc<leral 
E.T. du Pont' de Nemours 
Eastmun Kodnk 
EU Lilly 
Equi tnb1c Life 
Ernst & \\'hinney 
Exxon 

Fl'rlC 
Federn led Dept. Stores 
Firestone Tire & Hubber 
Ford Motor 

GATX Corporntion 
GTE Serv. Corpora ti on 
General Electric 
General Foods 
General Mills 
General Motors 
Genernl Si~nnl 
Genernl Tire a Hubber 
Georgia-Pncific 
Goodrich Corn[>any, f3.F. 
Goodyear Tire & Hubber 
Gruce, W.R. 
Gulf Oil 

llei11z, USA 
Ilellmuth & Assoc, C.T. 
I lewlet t-Packnrd 
lloffmonn-LaRochc 
Honeywell 
Hos[>ilnl Corp of America 

IN A Corporn t ion 
Ingersoll-Rand 
Inlnnd Steel 
Inmont Steel 
lnt'l Ousiness !\1acl1ines 
Internationnl llnrvester 
In ternn t ionn I P npcr 

Jack Eckerd Corporation 
Jewel Companies 
John lluncock 
Johnson & Johnson 

Kaiser 
Ki rnberly-Clnrk 
Koppers 
Kraft 
Kroger Co mpuny 

LTV 

MCA 
Macy, ll.11. 
Manufne tuers Hanover Trust 
.Martin Mnr iet ta 
Mussachuset ts Mutual Life 
Melville Corporation 
Mercer,. Willi n m M. & Co 
:\lerck 
.Merrill-Lynch 
i\letropoli tan Life 
Milliken & Company 
Mobil Oil 
Morisanto 
Montgomery \Varel 
f.lorgan Gunrnnty Trust 
rdotbrln 



N 11bisco 
Nat'I Cllnin Dru:_~ Stores 
Nnt'I Mcdicnl Enterprises 
Norton Cornp:rny 

Uccidcntnl Lif c 
Olin 
Owens-Corning Fiberglas 
Owens-Illinois 

PACCAR 
PPG 
Pill! Group 
Penney, JC 
PepsiCo 
pr izcr 
Philip Morris 
Pi tncy now es 
Pittston Compnny 
Procter .X Gamble 
Provident Life 
Prudent in! 

qtrnkcr Onts 

Ila Is ton Pur inn 
llepublic Steel 
lleynolds i\Ictuls 
llockwell lnternntional 
lloltrn & !Inns 

SCM 
St. Joe Minerals 
St. Ilegis Pnper 
Schering-Plough 
Searle & Compnny, G.D. 

ScJ1rs, l{oebuck & Co 
Sltcll Oil 
S!11:rw in-Wi llin ms 
SrnithKline 
Sperry Corporu lion 
Ste:. Oil of Cnlifornin 
StcJ. Oil (lndiun11) 
Std. Oil Co. Ohio 
Strmley Works 
Stnuffer Chemicnl 
Sun Company 
Sundstrand Chemical 

TRW 
Tenneco 
Te:ms Ens tern 
Texas Gus Transmission 
To:;co Corporation 
Trnvclcrs 

Uni.on Cn mp 
Un-:on Carbide 
Un::on Oil of California 
Union Puci fie 
Up.John 
U.~:. Steel . 
Vaiiey National l3ank 

Wa:ner Lumbert 
Wa"JSuu Ins Companies 
Wells Fargo 
W eyerhneuscr 
We:>tinghouse 
Wheclubru tor-Frye 
Whirlpool 
Wy.!ltt Company 

Xerox 

~ 
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ISSUE DISCUSSION PAPER 

FTC Reauthorization and the Exemption of the Professions 

THE ISSUE 

CongTess is now considering the FTC reauthorization legislation. In the Senate, the reauthorization bill is 
S. 249~', sponsored by Bob Kasten (R-WI). The bill contains a provision to exempt the medical p:-ofession 
from FTC jurisdiction. The exemption would also apply to other professions but due to the limited 
charter of the WBGH, this paper is restricted to the issues of the medical profession. ln simple terms~ 
the issue is whether or not this exemption should be allowed. 

LEGISLA TIYE ST A TUS 

In the Senate, S. 2499 passed the Senate Commerce Committee, in May, 10-5. Committee Chairman Bob 
Packwood (R-OR) was opposed and will delay taking the bill to the Senate floor as long as possible. 

The reauthorization must take place by September 30, or the FTC must receive a continuing resolution, 
or the FTC will be effectively out of business. 

ln the House, the FTC received a one-year reauthorization, that did not change its authority~ from the 
Subcommittee on Commerce, Tra nsportation, and Tourism. Next, the -full Energy and Commerce 
Committee must pass on reauthorization. A House bill, H.R. 3722 sponsored by Thomas Luken (D-OH) 
and Gary Lee (R-NY) has 206 co-sponsors and places a moritorium on FTC activity in health. The AMA 
wants an amendment along the lines of H.R. 3722 to be attached to the FTC reauthorization bill when it 
is heard in the Energy and Commerce Committee. Subcommittee Chairman James Florio (D-NY) opposes 
the exemption or moritorium. 

THE ADMIKISTRA TION 

The:-e is no formal position. Observers feel they are not enthusiastic about the AMA position since, 
despite heavy urging to do so, they have not given an en·dorsement. Also, and even more import~nt, has 
been the freedom which FTC Chairman James C. Miller III (a Reagan appointee) has been given to loudly 
oppose the AMA. Chairman l\iiller spoke at our 1982 Annual Conference on June 23 to explain why he 
felt the AMA position would be directly detrim ental to competition in health ca re d~livery and to the 
cost management efforts of employers. A copy of his rem arks are enclosed. 

THE WBGH POSmON 

This issue was raised at the June 22 Policy Committee meeting at which time it was decided that the 
WBGH would oppose the exemption on the basis that it was contrary to our . duaL objectives __ of_cos.1 
trianagemen.Lan.d . stimulating increased competition in the .medical care markeL_plac_e_.. The Board . 
. ~nfirmed this position at its July 15 meeting after hearing staff report that 100% of the lfBGH members . 
polled by telephone oc spoken with in person on this issue agreed with the decision to oppose. The Board 
requested that staff conduct a written survey of the me mbership to gain a final and more formal record 
of the members' views. A reply focm is enclosed. 

922 Pennsylvania Avenue, S .E., \},.7ashington, D.C. 20003 (202) 54 7-6644 
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REPORT OF TriE BOAF.D OF !R~STEES 

Subject: Remedial Antitrust Legislation 
(Resolution 9, 1-81) 

Presented by: Joseph f. Boyle, X. D, ChaiI'lLan 

Referred to: Reference Committee B 

Report: Q 
(J..-82) 

(Malcolm 0. Sca.rnahorn, M. D, Chain:uan) 

----------------------------------------------------------------------
Resolution 9 (1-81), which ~as referred to the Board of Trustees, 

calls upon the AMA to seek enactment of federal and state legislati~n 
that would recognize that certain reasonable activities in the health 
care field do not violate antitrust la~s. 

The Board concurs \lith , the Council on Legislation, which has 
studied this l:L3tter carefully, that the intent of this resolution 
can be carried out by development of draft le&islation ame~ding the 
SheI"IL.in and Clayton Acts at the federal level and amending state 
antitrust la~s •. Draft legislation applicable to the sale and 
delivery of health care services has been developed to accomplish 
this ref onr.. : 

The Board has approved tvo model bills reco:i!nended by the 
Cotmcil on Legislation to amend federal and state antitrust la~s. 
These bills ~ould require courts revie~-i.ng antitrust cases involv
ing the sale or delivery of health services to consider ~hether the 
activities are directec, authorized or encouraged by the federal or 
state goveTilment, vhether the activity is intended to maintain or 
improve the quality of health care in the public interest, and 
~hether the activity is intended to control costs in the public 
interest. 

The Board recom:nends adoption of this report in lieu 9f 
Resolution 9. 

.. 

Past House Action: I-81:223 

• 
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April 1982 

ln The Gener.al Assecbly 

State of 

A Bill 

lo Amend the Antitrust La~s of 
this State xelating to the Sale or 

Delivery of Health ·Care Services 

Be it enacted by the People of the State of 
representerl in the Generaly Asse~bly: ---------

~ f ______ Revised Statutes, Title , Chapter -----Section ______ is awended to add the follo~ing lang~age:) 

Section 1. ln determining ~hether a restraint under_the antitrust 
la~s of this state relating to the sale or delivery of health care 
services is re2sonable, the criteria to be considered shall include: 
(a) ~hether the activities involved are authorized or encou~aged b: the 
federal or state government; and (b) ~hether the activities involvec are 
intended to ~aint.ain or improve the quality of health care or to control 
costs in the public interest. 

Section 2. Activities relating to the sale or delivery of heal:n 
care .services that are conducted pursuant to direction by the federal or 
state government shall be exeopt fro~ the antitrust la~s of this state • 

A."i:ERICAN MEDICAL ASSOCIATION 
DEPARTMENT or STATE LEGISLATION, DIVISION OF LEGISLATIVE ACTI\'17:::s 
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97th CC'tnf;ress 
2nd S.c ssi on 

-----

Bi 11 No. 

IN TH.E (S=:NATE) (HOUSE) or TEE 
UNITED STATES 

of introduced the follo~ing bill 
~hich ~as read t~~ce and reierrec 

to the Co:::::rJttee on ------

A Bill 

:Se it enacted by the -Seoate and Bouse of Representatives of 

the United States in Congress assembled, 

Sec. l. This Act may be cited as the "'Clayton 2nd She:nnan 

Act .Al:;endments of 1982."' 

Sec. 2. Title 15 > Chapter 1 · of the Uni tee St ates Code is 

amended by adding the f ollo~ing ne~ sections: 

-section 32. In detenrlning l.'hethel"' a restraint related to 

the sale or delivery of health care services in or affecting 

interstate coCDerce is reasonable> the criteria to be 

considereci shall include: (l) l."hethe:- the activities 

involved are authorized or encouraged by the federal or 2 

state gover~ent; (2) "Whether the activities involved c:re 

intended to t:laintafn or iz:iprove the quality of health care in 

the public int_e.rest; and (3) ~hether the activities involved 

are intended to control costs in the public interest.• 

"'Section 33. Activities related to the sale or delivery of 

health tare services that are conducted pursuant to direction 

by the federal or a state gove~ent shall be e"er:irt !rot:i 

federal antitrust lavs.a 

Sec. 3. The provisions of this Act shall take effect on the 

date of the enactment of this Act. 

0220s 



ll:H:Eil l!.L !ED o;J.. Ah '"JTfR US 1 U:G 1 SU 'I l ON 

Tnis bill ~odifies the federal antitrust la~s as they apply to the 
i.ale BDG delivery of health care services. lo an antitrust case 
~ovolvins the sale or delivery of health care services_, the court 
·~uld be required to consider three !actors (1) ~hether the activities 
ne authori.zec or encouraged by federal or state govern.cent, (2) 
-''.'iether the ccti••ities invclvec are intendec tc mc.:intaio or il!.prove 
:!&e quality of health care in the public interest and (3) ~hether the 
iet:ivi ties are :intended to control costs io the public interest. The 
·::.!11 also provides an antitrust exemption for activities related to 
:~e sale or delivery of health care services that are conducted 
?~rsuant to the direction of the federal or state goverruoeot. 

' 

:; 

American Medical Association -
Uepartment of Federal Legislation, Division of Legislative Activities 

__ _J 
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Deregulating the Doctors 
We see tl:at lht' dere{;1Jlatlon move· 

ment 113...~ run into ~ smaJ! case o! i1: · 
!l'rn;).l v.TangliI'~ lately o:;er the issue 
of how to treat professionals like doc· 
ttirs and d(:ntists. One bunch of self· 
procJ;:.imt.'d derrgul:.;.tors wants tu end 
tile jurisdiction that the F~ernl Trade 
Corntr.iss:on 1iow holds o-.·cr lhcse 
grouµs. A!! ;;lher camp of ciere~-ul:nors 
is fight ing to preserve the commis· 
slon ·s ro!e. On this one. wr: are on till' 

side of the Feds. 
In the n3me of deref,l:lation. a bill 

has hren filed In Congress to s:rip the 
FTC of its present :i.J!..horiiy O\'t'r tl !e 
trade prartices of profess:ons tt;at are 
o..lrcc.dy re~!atec on tl:e stak l<:vel. 
But tt:e Rc;;gan ad.mlnistrJ.ti011, so ea· 
ger to shrink the ft"dt>ra! go ·1 ~ITJ1H~1 1 t 
in mcst respt'.Cts, won 't go alur.g. In 
fact L'1e FTC's nrw dereg-ulati ng 
·chulm1211. J:.dn\·;; C. Milll'r Ill. t:;;s 
just tcst;!ied to Con;:r~ss that he 
''fuliy, strnn~ly and unai:l.'~:lbly 11p· 
poses" th~· effort . This pu!s Mr. :1!1l]rr 
on the ::.ide of the 1~ aderi tcs for =i 

ch:rngc. 
But tlie rea.son tC1r Mr. Mi!irr's un· 

ac:custrnr.::d territori:il sensitiv1:y is 
not vcry mysierlous. If the FTC wen: 
to lose pow1:r .over H1~ pr0lcssions. 
they would~ left to the exclusive co:i · 
trol uf S'.:i!r autl1or.ities. In p:inciple 
thi!! wo.ild not be a bad idea. But it 
happens Lliat the hlstory o! state con· 

trol over &.e professions h:l.!; been 
J::;,rgdy a :>tury ~if protectionism. Tlme 
ar1:..! aram professionals have been 
alilf to use the cloa.J.i of st::.te auU:o:-
ity. wlth lt.s ll1:€nsL1g req:.:lremer.ts 
and rod•·s of ber.:ivior, tc res<rict com· 
peution and keep other.; out of Hielr 
lucrative tr::des . 

Thl' F'TC has te-en mo,·ing araJr.st 
this J.:ind of restrictiventss. :ind tias 
acted to aper. up tl:f leF;a.l, di:r.!-:i.l ar.~ 
medical firlcs to a:ivertisln? by prr•c· 
Utloncrs . Returning jur1sdJctiu!'! to the 
st:-.t:'.s would l:i~i t.ht" mci-.·cmer1t. 

111 gcner3l. It's a gooj ldc:l to keep 
th(· federal government out of thl:igs: 
~enernlly, more p:iwer to tJ1c FTC h<'.$ 
meant muN> ptmft!ve Cl11d tn~n~~es:.;.ary 
rej!lllation . But U'ils time L"lt' 12om.miS· 
sl:1n is or. the side of the markets. A::d 
it ~:m; rcpe:ning that the purr-c;·se o! 
der-.:J;lJl~tion is to let the r.;aikft In. 
no~ slmpiy to s·.:..·itch re1;ul;ilul)' knc· 
tiuas from o;ie jurisdi::t!on:-.J bo>: to 
anull1cr. 

In fact we should keep this pr.;!nt tn 
mlr.d dur!r.i; the debc.tcs tc cume O\'ti 
all the currt'nt "new feJerali~rr." initi· 
ntlw•s: A lot or wh<>t IS gain~ to Lie 
wall\inr; around disgulse:l !l.S decer: · 
trnl iz .. :won or dereguiatJon just may, 
wi1cn you Wke a closer loot:, turn out 
to be just U1e same old prutect!or,lsm 
underneath . 
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Ed!torfals----------In God uJe trust- . 

How things work 
There's :i modest lesson to be learned Jn the 

Federal Trade Commls~Jon'.s attempts to re· 
ls.in its Jurladlctlon o·•er pro(cs!!lonals. Thi~ 
leuon will demon!!trate how thlnga ·work in 
our mitlon's cnpltal. 

Bills to reEuthorlze the FTC arc curre-ntly 
In the House nnd Senate Commerce Commit· 
tee3. Ti1e leg!slatlon ls designed to renew the 
sgency's functions. But, in the name of so· 
called deregulntlon, some clements of Con· 
grc~s are !!ecklng exemption for profession· 
al! from FTC regulations. The profcssional!S 
include optometrists, denl!st!S, doctors and 
la \!>')'er!. 

There arc l Bl Bouse co-sponsors of the bill 
to exempt professionals . ll just so happens 
that 96 percent. or 155, of the co-sponsors 
h1.1ve received fl total of isoo.ooo in cc:impaign 
contrlbutluM from the Amerit:an Mt'dlcal As· 
wclntion, the American Dental Association 
and the American Optometric Assoctalion. 

Three Kansas congressmen who ur<: CO· 

sponsors of this Jcgislallon have received con· 
trlbulions Crom these organizations. Rep. 
Jim Jeffrie~ has received $6.250: Rep. ·Pot 
Rotx>rt:s, Sl5,700; nnd Rep . Robert Whllt:.ikcr, 
Sl6,35lJ. 

Aside from the persuasive influence the 
profC"Ssional orgnnlzntions seem able lo ex· 
ert. the law to exempt prof csslonals Irom 
oversight ls bed lcgl:slallon. oppo:.ed e\·en by 
the &-agnn admlnistrntlon. 

In 19i8, the FTC auccesa!ull)' overruled il 
prohlblllon on ad•·ertlsements !or eyeglasse! 
and conte.ct lenses. Since then, the price or 
contact lenses has dropped 2~ percent. The 
cost of c)·eglasses has 1nc~ued less than tht' 
rate or inflation. 

Similarly. the FTC has challenged the ban 
on .r:d-.ert!slng by dentists irnd doctors. The 
aim is to encourage competlllon and bring 
the cost of these sr.rvlces down. 

The profcs~lonal groups don't wi:!nt regula· 
t!on, and for good ren~on. They don't want to 
be object!:! of FTC watchdogs . 

Thou~h thr professionals may argue that 
stale agencies· c:an move !n to fill FTC tune· 
tlons. the sad fact ls that state authorities 
have been rcluctnnt to do so. According lo the 
Wall Street Journal. "Time and again profcs· 
siunab have been Jiblc to use lhc cloak · of 
stale authority, with Its licensing require· 
men ts and codes of be ha vlor. to restrict com
petition and keep others out of their lucratl•·e 
trades ." 

The F1'C efforts to open up these profes~ 
slon.s and in\'ite competition may be sel!ing 
lhcir· last dnys If congre~smen approve an 
exemption fur professionals . The strong sup· 
port for the cxcm.tlllon and the FTC's appar· 
cntly futlle attempts to retain Its authority 
demonstrate once ae;nln that the power of the 
purse reigns ln Wushfngton. 
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When Long Island doctors boycotted pa
tients whose bills were being pfild by the 
workers' compensation system, New Yoi;k 
State took them to court - and loot. 

The doctors said they hnd a right to re
fuse to treat· patients as a protest against 
fixed state medical payments that they 
claimed were too small. A grand jury 
thought their boycott violated state antitrust 
laws, but a judge ruled that those laws didn't 
apply to the profession.a. 

This case obvioUEly involved important 
~::icl question,c; bearing on t.be cost of health 
care. Despite a re<:ent <led.in~ in the national 
rate ofin..f1ation, medical costs are still rising 
at a__ double-iligit pace. 

"When it comes to social regulation, New 
York is a progressivt state; many others 
are far more protective of the people 
they're suppoi>c-d to regulate. So the federal 
government, which has developed a bc<ly of 
luws dealing \'rith 1J11ti~rnpetitive practices 
in the professions, shouldn't pull back from 
enforcing them. Yet a Senate committee 
has approved a bill that would prevent the 
Federal Trade Commission from enforcing '.: 
D.ntitru.st laws against professionals. That 
ban would include doctors, dentists, optom
etrists and others; the bill is vague on how 
far it would extend. 

Tu.is is being done in the ruune of deregu· 
lation. The states already control the profes
sions, the argument goes, so why should 
·Washington get into the act? 

While it's true that the Btates licens.0 doc
tors, dentists, iaWye:rs and the like, & s+....ate's 
ability to deal with anticompetitive practicea 
is limited; witness the outcome of the New 
York case. And where states actually man
date practices that s.re anticompetitive, 
professionals could 'Q.3 protected by standard 
antitrust-law limits.tionB, leaving the FTC 
free to attack the atnte rules under federal 
consu..'Jler protection "laws. 

'\Vhen federal policYJn?.ker8 s.re searching 
for new ways.to make health care and health 
insurance more competitive, why is Congress 
trying to junk a perfe:tly good tool W a.shin.g
t.on already has? Perhaps lP.:--vause of the mc..-di
cal p_rofessions' generoc:ity: In the past two 
years, it hns given $800,000 in campaign con
tributions to House co-npon.sors of this bill. 

We're pleased that Rep. Norman Lent CR.
East RockB.way), who may have the swillg 
vote on the House subcommittee considering 
the ban, plans Ui oppose it. We hope other 
6ubc.olJID1Jttee members, and eventually the 
whole Congress, see the w1Gdom of treating 
anticomp.;titive practices in the profe.sfilona 
like' those in ~.her buainesses. / 

- - ..!t.. - ..--. ..--. ........ ~ ......I' 
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Deregulat~on · 
Deregulation sounded different when it wn.s a campaign 

promise. ln practice, it's turning out to be little better than a 
license 10 return to some time-honored ways to cheat pc."Ople. 

The Senate Commerce Committee this wetk voted over· 
whelmingly to bar the Federal Trade Commission from tak· 
ing antitrust action against p1-01~ssional groups. Tbr.it means 
that businesses are (at least for the time being) still re· 
quired not to do things like fix prices or advertise deceptive
ly. Doctors and lawyers. however, would l>e able to cheat as 
much as they like as long as they .do it in groups. 

For example, it would be perfectly all right for a medical 
association to set fixed fees for doctors to charge or bar phy
sicians from giving prescriptions to their patients so they 
can shop for the best price. In fact, even outright frnud 
would not be something that lhe ITC would be allowed lO 
challenge. 

Congress seems here to be creating a special kind of aris
tocratic privilege by exempting an entire class of people 
from the law. 

There is a re~son for all this, although it's not the one 
the "deregula1ors" arc giving. The me.rl~et for doctors and 
lawyers these days isn't as bullish as it he.s been. What better 
way to keep income levels high than to keep everything 
within the club? .Competition would b-e so untidy, after nil, 
and a bad doctor who charges high feesmight lose patients. 

Being a "professional" is not a guan1ntee against greed 
or dishonesty.'The public would bave to take what· it could 
get. 

The American Medical Association, nnturally, believes 
that FTC regulation Jowe rs the qunlity of medical care. Ap
purently the AMA believes lh:it doctors don't do good work if 
they're nol allowed to fix prices and defraud pzitients. 

The AMA. as. usual, is looking out for its own pocketbook. 
It swpped blathering about "socialized medicine" when 
Medicare proved to be a specta.cular winMa!l for many of its 
members. AMA principle is a matter of cash f1ow. 

The "professionals" aren't alone in their distaste for the 
FTC. The agency has been under sustained attack for the 
past four yeurs by business and professional groups who'd 
like to go back to the good old days of no holds barred in 
dealing with the public. 

But the fact is that we're all the public:- even "profes
sionals." It's in everyone's best interest to chforce the lnws. 
ngainst cheating us. Even the administration, d espite its 
own interest in deregulation, opposes exempting a whole 
clnss of people from the ILJw. 

It's bad deregulation, bad law mid bnd news for the pub
lic. Congresspeople · who vote for it when it hits the floor 
might just zis well picl<. everybody's pockets. 

r 
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Dereg11Iation \Ve don't need 
There are times wbcn regula

tion is nec-cs~ary to maintain free 
. enterprise. That souncis contra

clictory, but it isn'L There i.s a bill 
in Congress to remo\'e federal 
Tfade Commission juriS-Oicuon 
over prof es.swns that already are 
regulated at the swte level. The 
bill, hov;ever, is opposed not only 
by the FTC'schairman,a champi
on of deregulation, but by the 
Reagan administration, the a\id 
pusher of .deregulation. 

It is well tbat there ic:; such high 
powered opposition, nnd from 
staunch deregulators, too. Re
moving federal regulation over 
the professions, such 2.5 doctor5, 
dentists, la 1,1r·yers, etc. e.na lea\;ng 
the regulation up to the states 
would most !iliely result in kss 
competitio:1 rather LI-tan more. 
The rete boards that regulate 
professions are frequently heavi
ly influenced by the pro!essions 
they regulate. 

The hassle the Texas Sunset 
Commission ~nd the Legislature 
y.·ent Uuough last year over the 
reconstitution of the Texas St.ate 
Board of Medical Examiners is 
evidence of tbe hold that the 
medic~ profession has over that 
beard. Tbe Texas Medical Associ
ation fought propose<i changes in 
the board so vigorously that the 
Legislature did not appro ... ·e re
newal o! tbe board 1n its regular 
~ion and had to deal with re
newal in a c;pecial session later in 
the year. 

The TI!A lobbie-d so effectively 
that the Sunset Commission _ 
m&de no re<:ommendation to the 
Legislature on the medical board. 
The Sunset Commission usua.lJy 
recommends to the Legislature 
after TC\.~W Of UCh r.£€0CY 

whether the C).gency should be 
continued or abolished and spe
cific changes in the agency. It 
made recommendations on &ll 
but three or the 2B agencies it 
rev]ewed before the last legisla
tive session. Tne other two on 
which it made no recommenda
tions also dealt the medical pro
fession. 

The 'IMA lobbied ruccessfully 
to def eat prop-::>sed r:.ha nges int.be 
Medical Prc:ctice Act that would 
have permi:ted Durr.es to per
form some m£".iical duties under 
certain circur:ns':..znces, such as to 
prescril:>e rne{fica:.ions. The medi
cal prof es.sion also was successful 
in eliminating f rorn the act a curb 
on the st.nte board's power to ln
terfere \\ilh physician advertis
ing. 

The :FTC h3s ~n OP'-?nlng up 
tile prcf ess1ons - legal, medical, 
etc. - to .advertiz-ing in order to 
promote competition in tbooe 
fields. 

St.ate regulating 2gencies in 
which the prof es.s)ons ex err~ 
strong influence if not control 
hRve n tendency to stifle competi
tion rather thz\~ foster it. It is well 
tbat the FTC ke{!ps a hand in the 
regulation of the prof ~ons -
for the good of the c-o~er. 
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A strong special interest group made up of doc· 
.tors, dentists and other high-income professionals has 
jaunched a well-financed drive in Congress to remove 
~he jurisdiction the Federal Trade Commission (FTC) 
.fiolds over tbcse groups. ..._ 

On the suiface, this would appear t.o be consistent 
~·ith the deregulation movement institute<l under for· 
mer President Cart.er and given continuE:d support by 
1>resident Reagan with bis commitment t.£J get the 
government off the people's backs. 
' . 

Jn this instance, however. the Reagan Adminis-
:tration is opposed to ending the FTC authority over 
lhe trade practices of these professions. The agency's 
'chairman, James C. !\!..iller 3d, testifi~ against a con· 
~ressional bill that ~· ould strip the FTC powers in 
'these prof essior.al 5ectors. 

Mr. Miller's "unalierabl€" opposition t.o the pro
~o5ed deregulatory legislation was based en an under· 
i:standable concern of a less \'igi!ant regulatory control 
~f these powers were Jef t t..o the exclusive j~tion 
()f state authorities. 

Historically, the experience with state regulato
~y agencies is that they have k"i!n less rigorous than 
il-ei.r f Nlcral counterpart, the FTC. en licensing re· 
;,quircments. codes of behavior and other measures 

.--that serve to restrict competition in t.hts.e lucrative 
r::fields. 

The FTC.has moved in the other direction in an 
effort to remove anti·consumcr restrictions. The 
;agency has 6cled to open up the lc:gal, medical and 
~ental professions to the comp<?tition of a free mar· 
ketplace. If this authority were given exclusively to 
'state agencies, the competitive element would be 
.aborted, killed off. 

. . 
Deregulation is designed to open markets. That 

principle would be circumvented in this case by tr.ans· 
fcrring jurisdiction from one government level to 
another - one more amen.able 1" llie prof es.sions in· 
·volvcd. 
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.: . Poctoring Federal Deregulation 
., 

The Senate Commerce Committee recently 
approved a bill that, in. the name of deregula
tion, would actually encourage protectionism 
and limit competition. 

The bill would eliminate state-regulated 
professionals - such as doctors - from the 
~~I~LT~om~~~~~urisd~ction. It 
wou1a al.So vnpe ouf wc .1.1 r'C'S purview over 
"unfair" advertising, and cut the agency's 
budget from $68 million to $54.6 million by 
1985. 

If passed, this measure would undermine 
FTC's fight to eliminat~ restrictions, often 
codified into state la\\", that prevent profes
sionals from engaging in basic competitive 
practices, such as advertising. 

Too many state boards designed to over·. 
s-...~ prof e.3Sionals are controlled by the prof es· 
sional.!> themselves. Even i1 they weren't, 
nationwide standards mtle sense in this area 
so stat.es don't have to compete for doctors, 
for example, by relaring. their standards. 

The Supreme Court recently upheld the 
FTC's order allowing ads and non-traditional 
business arrangements, affecting doctors, op
tometrists and dentists, among others. 

The agency has also prevented doctors 
from refusing to treat ME:dicaid and emer
gency room patients and from refusing to 
work in hospitals with other doctors em
ployed by health maintenance ort:a:-1iz.ations. 

Opposition to this bill comes from across 
the political terrain, including FTC chairman 
James C. Miiler. But some of thE: most influ
ential groups in politics want the FTC out of 
the picture, including the American Medical 
Association, the American Dent.al Associ· 
ation, and the American Optometric 
AssociJ tion. 

Each is a major campaign contributor. 
Senators should have an excellent oppor

tunity to demonstrate their independence and 
support of consumer in~erests by votinu · 
against this proposal. 
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Lotes~· e·xamole 
a 

ThE-'Telstionshi-p between large 
campaign contributions and an indi
viduaJ pongr.cssman~ ~up port· of Jer· . 
islaU.:in favored b"v -the contributors 
bas lonr been plai"n ·to anybody v.ho 
cared to Jock. f...nd as campaign costs 
have escalated, the· relationship has 
become even clc<Jer. 

The latest example·,· es have ·many 
. previous ones, . jnvolves political 
action committees (PACs) repre
senting various mc<lic.al t;rouros and a 
bill -to exempt. pnf essionah from 
inve~tigation or prosecution by the 
W~te1.JJ:.?.4f ... \U,:J.:112.~'iion. The 155 
co-sponsors 01'-"\·:1<:. 9-C"]:,-rsl2tion bave 

·received a· lot2J of ~831,980 from 
PACs of the American Dent.al Asso
ciation, the Ame:-ic2.n J\iedical Asso
ciation and the American Optometric 
Association, according ·to Balph 
Nader's Congres.s.\Vatch crganl..z.3tion. 

The second highest recipient was 
Rep. Richard Shelby of Alabama, who 
received $18,500. _ 

' . . 

Shelby has not bad a serious polit
ical challenge since he won the Dem
ocratic runoff Li ~97B - the first 
time be· sough't lbE:. Seventh DistriCt 
seat - and there are no indicHtions 
that he will have strong opposition 
this year. Some of the contributions 
- made L"'l 1978, 1980 and 19el -
V.ent to pay off his 1978 debts. But he 
doesn't reallv need tbe funds . 

. That fact,· however, Stldom enters 
into the contributors' ~ decisions. If 
anything, thev pref E:r to contribute to 
incumbent congressmen they know 
v;-ilJ be around for a'>'tile and in posi
tions to be~p .their c<.uses. Shelby h?P
pens io b€ a·membe:r oi a House sub
committee ori bealUL · 

There is nothing illeeal under cur
renfla\;' .about tb~ contributlons. But 
the stroD_g correlation betv;een where 
money goes and the legislative 
actions of recipier.Ls doesn't do much 
for public confidence in Congres£.' 
dedication to the public interest. 
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Pliysicians' ads: 
-a good niedicine 

It won't set a precedent, but the Supreme 
Court's 4-4 \'Ote on the issue of advertising by doc· 
tors and dentists advances the cause of consumer· 
ism and allows physicians and dentists more free· 
dom to conduct their practices as they see fit. 

The court's decision upheld a Federal Trade 
Commission order which instructed the American 
Med.ical Associa lion to lift some of its restrictior.s 
on medical ~dvertising. The order says physicians 
must be allowed to adr2rtise, compete for bus1· 
ness and enter intD non-traditional financial ar- ' 
rangements. Dentists are bound to the adve.rtising 
portion of the order. 

The abstention of Justice Harn: A. Blackrnun 
caused the tie, and it means the A~·fA could chal
lenge the FTC again. But for now, the FTC order 
stands. Consumers and doctors both could benefit. 

One advantage ior doctors comes to mind im
med.iately. Those who are beginning their prac
lices will be able to use advertising to m:-:ke them
selres known. Advcrti:Sing also could effectively 
point out physicians and dentists who are over· 
priced. The Supreme Court says the AMA would 
still h<Jve control over deceptive advertisers, 2.Ild 
active prosecution of these people could correct a 
problem the AMA anticipates . 
... . From a consumer st:rndpoL1t, too. the advan· 
tages are obvious. The biggest one is helping to 
control the rising east of mcd.ic3l care. 

The A:-.1A 's standards of conduct for ils mem
bers are necessarily high. But its close-to·the·vcst 
approach to the medical profession sometimes 
separates doctors from the public they serve and, 
in some cases, has shielded Jess competent mem· 
bers of its ran.Its from public scrutiny. Advertising 
could promote more honesty, wrjch · cJn only 
benefit doctors \\ith nothing to hide and consum· 
ers seeking their money's wonh. 



. t. 

--·)'- ·-......... ·~ 

Lewis.ton, 10 
Tribune 
(Cir. D. 24,691) 
(Cir. S. 24,692) 

MAY 1 4 1982 

Another Senate blovv to II I 1.ne 
I f there was ever •my doubt that the U.S. 

Senate. as currently constituted, is an 
enemy of the consumer, then consider the 
way the Senate Commerce Committee 
rushed this past week lo lick the boots of 
prnctically everyone who is ea.ger to take 
commercial advantage of the public. 

The committee voted 11 to 3 to bar the 
Fedcrill..Tr~&~from taking any 

· anti-trust <ictiuns agninst medical associa-

tions and otllers that fix prices. The commit· .: 
tee also voted to curb the FTC's powers to 
regulate unfair advertising. 

In other words, let the buyer beware. 
Never give th~ suckers an even break. 

What is wrong with regulating unfair 
advertising, with requiring the n<.ltion's 
businesses to tell people the truth about the 
products rhey would sell them? What's 
wrung with giving people fair warning? 

And price !1xrng in any realm - especial· 
ly one a:; essential as rncdic.:ine - is not 01dy 
detrimental to the consumer but to that fret: 
enterprise system which is so frequently 
acJvocated bv members of the medical com· 
munity. Witi1 price fi~;ing, the CO?t of ml!di· 
cine benrs no relation :; hip to tht.: value of the 
service rendered. It is related solely to what 
the price-fixing doctors think the traffic will 
bear. 

The FTC stands ready to checl~ such 
abuses. 

And the U.S. Senate- boug-ht and paid for 
b}· many of those the ITC would keep under 
control - is apparently ready to check the: 
FTC. It's the Senate's w<:1y of saying th:mk 
you for all those con~rib~rions. 

But there is no price t1xmg on the purch·: 
ase of senators. Some of them will :;ell out, 
mure reasonably than others. - 13.H. · 

consumers 
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·Pre~-~§~~~nal .Or-g~nizations 
.!Eying Cou!!iressional Mcn,re 

An effort is under way iri Congress to enact law 
· '\i,hich would ex.empt professionals- frorri Federal 
TradeComnfo:sion investigation or prosecution. The 

,rr:o,•e appea!'s :t.c; r.ef.lcct pro~ess i onal groups' dismay 
:Et ~.actions :.in"iTecent years. These not.ably in
:cluac,an agency deCisio~ lhat U1e Arnerica1fMedicaJ 
Association's curbs"on advertising by doctors ·.arE 
unla v.iul. . . : .~ .. -, ... :.:·~ .,.:; .. ;. . [ . . . : .: " ;. _,.- . 
·: :rhe.prqfess!o!Uil organizations naturally have a 
keen interest in sec.uring passage"of the legisla tion 
introduced in· tlie.'tfot.ise by Reps . . Thomas· Luken of 
Ohi~ ·anp .Gary' Lee -Or N~w York: This ~;6uld sen'e 

. their interest. .. One ,:Cannot take ·exc-eption· to~.tbeir 
.lobbying for 'passage:· · ·. - - ~ .._ v · · : ··." · . 
> .. . Qucs ti ons · ·-:-a re ;·ra lsed: .. how-ever ,--::·o"y° -{he 
·disclosures of. Congress '\Vatch about' he....~ \'Y. iXJ.Il-
1ri butions Jo". m embers. ~f: Congress who have~ since 
backed the ·proposal-~ According to this .\:;atchdog 
organization, ·. foese \ campaign gifts totaled ; ID Dre 

. foa n'SBoo,oo<L' lt ·is·taid· that nearly q ct0,000 .ll.·cnt tc 
.menjbe'rs . .or . c6ngressi.ona1· committees wh{ch' ~:ill 

:.-Considei: thei?gislation. It v.:puld~eem t.haf anotbe:- · 
. <:hapter should :be vhitte~ in the electoral reforms 
.. 51.ory • · 
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Doctors, Lawyers and 'the FTC 
. 

T HE ITC has been taking it on the chin. In a 
single month, Congress has vetoed a proposed 

regulation on disclosures aboui. used C<lrs and the 
Senate Commerce Committee has come up with a 
series of controversial amendments that may kill 
the commission's .whole authorization bill. One of 
t.hese amendments would exempt state-licensed 
.Professionals from FTC regulation directed against 
anti-competifr.,,e activities su(;h as price-fixing and 
boycotts. Thus, doctors and l.nY...-yers, for exan1ple, 
would continue to be regulated--0r not regulated-
by the states. . 

This is a terrible idea. For yec'.lrS, professional as
sociations were thought to be exempt from the anti
trust laws. The change carne in 1975 when the Su
preme Court held that minimum-fee schedules en
forced by the bar &mount to i!l2gal price-fixin:::. Two 
years later, the court said that prohibitions against 
ndvertising couid not be enforced by prof e..s.sional 
associations. And only l~t March the Supreme 
Court upheld an FTC order allowing doctors and· 
dentists to ad\'ertise and preventins the American 
Medi~! Association from penalizing- physicians who 
work for he.:Jt.h rnaintenilllce o;gnniz::.tions or other 
prepaid plar1s irt'itead of on a fee-[or-servicc basis. 

States may very well be the µroper authori ties for 
dctennining pwfossional qu:JJ.ifications. Swt.c regu-, 
lators assess competence and educational standards, 
and they license profc.~.sionals. But the economic ac
tivity of professionals Ls commerce in the true sense 
of the word. Price-fixing, deceptive iidvertising and 
anti-competitive agreements hurt coosumers 

whether practiced by automobile manufacturers or 
the local medical establ.iahment. 

And the magnitude of that economic activity is 
not to be meezed at. General Motcrs, for example, 
spends more on health care for its employees thru1 it 
dO"'.....s on purchases from its largest supplier, U.S. 
Steel.. Some states supervise. this activity well, 
within their own borders; some hardly pay attention 
at all. If the FTC is pushed ct.!t of the picture, there 
will be no compreher.sive, natior.al regulation of this 
commerce unless the Justice Department's jurisdic
tion is expanded nnd its budgP.t substantially in
creased. That's an impractical solution that is not 
even supported by tl:e departrner.t. 

Jam€.3 Miller, who was appointed by Pre.sident 
Reagan to be chairman of the ITC, opposes the 
Commi:rce Committee's exemption for th.e profes
sior~q. He believes th~t the commission has done 
US€fui work in this area that has promoted competi
tion, brought down some prices and served to bene-· 
fit the consumer. Commission cases have challenged 
price-fixing agreements among doctors and opposed 
concerted efforts by physicians to force incree.ees in 
Medicaid fees nnd tv kill cost-co!1tainment pro
grarn.s organized by insurers and uni om. The so.gency 
has· stopped illegal kickbacks by physicians to medi
cal kboratories and opposed organized boycotts de
signed to coerce local hospitals. FTC i::ctions on eye
glass advertising and generic drugs have saved con
sumers millions of dollars. 

This iB just the kind of protection American ton_. 
sumers rightly expect the FTC to provide. 
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Laws for Sale 
Abs.cam-style bribery that buy:i legislation out

right may be tJ1e exceptioo !.n Coogres3. But the ev1-
dC!lCe ~ L'lat pertoctly le-gal <'..amp.'.llgn ccntribu
tion!I ~re b.!!vi.'1& the same c!!e-~ .. Special interests 
are b.I)ing law-s U1ey lite. It's hp.rd to find a cJearer 
exa.mple than the present c!'fort o! profes.sicr.ials to 
gain exemption from scrutiny by the Federal Trade 
Commission. 

Reuse and Senate committees a.re now drnt'ting 
legislation to restrict the commission's aut1K1rity in 

.c!.iffore:nt way:i. 1nat is not all bad. For er.ample, the 
cc:mmlssi oo '!I cba.i rm an, J smes Mill er, wan ts Coo
grCS!I to oa;Ten:" tlie F.T.C.'s ~r to regulate "un
fair'' odverusing. The li.mit be pro~ is probably 
c.ro stri.ngent,-0:..it _tbe ldea itself l.s defensible. That ls 
not t.be ~. · lxrwever, rnth U1e attsc>: on t.1e 
F.T.C.'s jurl::<liction over physicians, Ge::!tists, O}>
t.c:netri.st5 and oth~r pro!essicnz.ls. · 
1~ jurls.ctct.ior; b . .s been ~:-ell u_c;ed Frur )'U!~ 

ngo the corn.::ni.ssicn ntled that s!l!.te lam end trode 
as..'lOciatioo agrer~ments that rc:strict ad~rusing for 
eyeglasses ~ere illegal under Fcdera.l lavr. Such ad
verti<:irig has since become common ruw has made it 
p::issible for consumers to 53.\.'e m!lllou.s of 6ollars 
tl.i.rrug.h ea5J corn pGri.son shopping. 

In 197'3, as p~rt of a broa~r inY~tlt;aticn of the 
Amcrlc.m Mc<lic.al ./'..ssociatlon, t.hc commission 
c:n£bj similar re:strlcUons on advertis!.n;; by phys!-

. cla.I1s. It also fora."<1 Ll-ie A.M.A. to dro;:> its C'}IPJSition 
to ooeiors who ;:rork for: salaries L"LSte.nd of fc--es in 
hospitals and prohibited pb)-slci:ms' grou~ from 
boycotting cost-cutiL'lg health malntcna.nce orgr.nl
:z::.ntions. Other prime targets ror investigation L'1-
cl u6e rcstri ct.iou.s on s e.rvices tba t may ~ p rov1 d cd 

by dental hygienists; pressure to sell "brand-name" 
p:-escription drugs, and deceptive ndvertising by 
wcigl1t-los.s clinics. 

Now the professional trade groupo a.re strirJ.ng 
back. Several senators are spon.90ring bills to bloc.k 
commission action against stat~icc:-..scd profe!
siooals, !rom architects to vcteri.n.a.r1ans. A sim.ilar 
Ho'.lse bill, wiLt) lGO ro-spon.sor'!, i.s on.Jr slightly les3 
inclusive. These bills zi.re ratioo.aliz...~ l'..5 e. matter or 
states' right.S: if st.J.tes set stllnd.:i.11'...! for profes
sional sblls, it is said, they should abo set the stand
ards of professional conduct. 

But that is not the \'icw o! even ccr...ser.·atives ~t 
the White House or the commission. Tb,.,."'Y unckr
stand the difference bet?.-et:>n deciding whether a 
dentist r .. nows how to fix tet!th and whetller he or sbe 
should be permittect to do so inn dep.artmc::it store. 
They 2!s.'.:l uride:-stand ttc.t state Jegi.s\at..ors are DJ. 

torious pa~ies for profc:ssiorw..l lobbies. AS a practi
cal matter, only the F.T.C. has the indc~...ncteoce 
and expertise to police t.he economic c::::nduct o! pro
fessionals. 

• 
\V1iy, then, the enthusiasm in Cv"l"ig:ress for cu..-1'- · 

ing the 'F.T.C.? To Coogrcss Watch, a gro·..ip that 
rno!1ito::: CJmpz:ign contributions, t11e ur:sv.-er ~n::..s 
obvious. Over the la.st three ye.an, 155 of the H~ 

. co-sponsors received campaign con~.ributions o! 
S5S'3,COJ from the A.M.A., $191,C00 from the 6e=lta.1 
association and ~l .000 from opt~et.rists. 

Finishc-<l bills !rnm the Senate t:.nd HCY.ise CO!n

rnen:e committees are due ~ooo.. Then tbe romtry 
will learn which counts more among their mem
bers: conscience or ca.sh. 
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Not content with the bad pre:is that it received 
for selling out to uscd-c~; dc3.lers l:i.st month, Con
grcgg is r~ow turning to cxtor3 with its k·gis!ative 
larg~.,se. It is coruideri::.; exemptin.~ t.hem, at their 
wcil~!}n,x-,ced rcqi.;est, from .'.lntiL.n1::t e;,forcement 
e£0rts of the Federal Trade Commission. Such an 
exemptJon not only would be hGITnful to efforts to 
hold U1e line on heaJLh co::it ... ~. but it also runs coun
ter to tt.e nation that the marketolace should be 
the ulUm.~fo price regulator. U pa.s~e<l. this legisla
tion would foster even more cynicism about who 
controls Congress. 

·For .scme yearn, the t:ade commission has been 
stt.'dyi11 3 L11e e:f"Xt t.h:it v:T.ous prcfes:;:onal :isso
cL.1tioru'. L:1fl3 on adverti.s.irig hc.ve had on L'1e price 
o(health c.1re. bi lS78, it rJ.led that S"..lCh bans on 
adverti:rinc of eyeglas.:es and ccnt.2.ct lenses were 
unlawful. The ccm...llission SJ.JS L'1at consumers 
saved more than $100 milUon in 1950 beausc of 
the result.ing price competition. 

L'i 1979, the ccrruni.ssion issued a similar ruling 
forbiddin:; L'le Am.;:ric'-'n :·,b.1icJ.l As3:;. fro~ inter
fe:ir.g ;;·i:.h &dvert!sing ~y it.s membt:rs. The doc
tors appealed and lost when the U.S. SL'preme 
Court h.ad a Ue \o·cte en the ca.se, lea ·1i:~g the rule 
bt:ic·t. 

_'Eyen b<2fo:e the col!rt ve::-dict, t:J'1ough, the doc
to'rS.- had turned to Congress. Reps. Thomas A~ 
Li:kcn (D -0'1io) :?.r.d Gu:y A. Lee {R-N.Y.) are 
6J~.m~-Drif':g !egisb.t.ion th ?.t ·.vould exei:'lpt doctors, 
dent:sts, optor.;eL-i.sts ar.d ctlters in tJie so-c.:tllcd 
"learned professions" from tl:is ;:i.ntit.rus t enforce
menl AC::'.Lirding U:J Cor;gre% '.Vatch. a con.sumer
advocacy g:ou!), 155 oi the co-spon::crs cf t.hi."! 
le-tf..slation in L'1e Hou.::e-that is, vi..."1uaUy aD of 
them-received a tot.al- Qt SS31,000 in campaign 
contr.butfon.9 from the doctors', dentists' and 
op tom et.dst.s' a.ssoda ti o n.'l. 
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The House Commerce Committee will consi<.!~r 
this exempt.ion later this rr:onth. The corn:rJ ttec 
has 42 members, ~ of v.·hom rccr.in:d a tntal cf 
S 198,Gf,-O in medical association contr.b1J:j0ru. 
Congress Watch said. 

The doctors argue that their restrictive ad·1cr
lising cod.es have been droppe<l. The commL<on 
ccunters that practices U1at block comn<:tiUon 
have not in fact st(lpped. poini.ing to a cas·~ earEer 
this year in Fort Lauderd..2.le, Fla, in which L1e 
local medical association was trying to get doctors 
not to advertise their profe~sional e.xperier:c:e or 
their v.illingness lo accept cre<lit card.s or M!.."di<:>Me 
payments. A c~rrunission ofi'icicl :;ays that, dc,opi'e 
what the doctors say, L11e agency still has a fLlU 
docket of restraint-of-trade cases invcl ving the 
health-care field. 

The doctors C2nnot mask their lobbyir:i:; il3 

reg'.l\atory reform. That would be seen lhrough 'tly 
L'ie Federal Trnde Corri_rn.is.sion chairman. Jamt'S C. 
'Miller, a Reagan appointee who w~ formerly the 
executive dir€ctor of the preslje::Ual task [crce on 
regu!at01-y relief. ~iiUer thiJi..\.:s that tbe profr:=.c:on
a!s' self-imposE:d rest.rictior-...3, st.:ch .1S r<!st:a.ir;ts 
on who ca,'l practice where or advert:.Se wl:-.at 
services, interfere with the frc--e pl3.y of rr:lil'kct 
forces. 

And he d(){'s not thir.k that f et:cra! enfcrcen:ent 
cdd.s a byer cf r.eedle.ss bu:-e:::..:r.r'.!tic re;u'..:; tkn 
over s~te rules alreA.GJ in plcC'-\ 2.3 Ll:e d =:i.::v')J.":J 
s<'.!y. The st.ates o.nd the ft:dera.l gover'!'lcr:e:it ~cgu
late different a_<:p:;;c!..'l of m edici:-:C' . ~,Eller says, with 
the iorr:ier looking :nore at. q1.!2.Ji:":c,\tic!".:'l ·shik t.'·"e 
federal goverr...:-.'1cnt handles bus'.n ·.?~s pr:::ct:ccs. 

In short and from aU per spectives, L'1c exemp
tion of professionals from antitrust erJcrccrr.ent ;s 
bad medicine for consumers. It is one prescrlpUon 
that Congress should tear up immcd.i.'.ltcly. 
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Do we w2nt a privilf~ged class of 
professioneils iri lhis c:ountn that 
could engc.~e in price-fixing and other 
<!nti-c c,mpeti~jye acts and bt: irnmune 
fro~1 ~cru~ir1 \· bY t h~ f f~dera1 Trade 
Cc1mrni.ssicrn:· · 

Oi»;i(r~ s] \· L~;~. But that is what we 
C(;dd get i.f <- liill riu~.h~0 b;· doc:lors 
d c:1 tists. J ;n;.· H:rs. -rn<::ineers <l rchi~ - - ' 
t~cts, 2.cccirn~c.:,!s and o~her profes-
s1c.i:~c.ds ) ~. p:::.~~:.:~a r1·.; c·on~:re~;~ . 

lr, recen~ yesrs- t! : ~ f'TC L?.s been 
r r ~: ~;; n; pi" it' (:· - f l x ~ ! ! g . h 0:: (' u t ! s.. 
rcs~rictiOil~ C1i1 cc\·e;-tising. fraud ,.nd 
c:t--'.:ep:ior: a.r.~ C•t!·;cr p;;;cUCeS by pro
fc.- s:<:iC•:l~J ho~J(:S tha: c:.rtific:ially. re.is~ 
11r1cc~~. 

h~·\\1 :-<il i y 11::: p:-c·~~s::)or1 ?.l s re:: ~ n~ 

~·~··:·:: ~~~.;·;~i~./, :;,~ :·.'.'.~~~c;,~~~~:~'.j "~it~~:~: ~i~~ 
C · · -. : G :· ~ . d ~ ... ~it ! s ~ ~. r. 1; ~) c.1 i:: 1 t 1 

:: ~ ct:- i ~· ~ 5: 
c~i ,:!:-2 c c.·:·, ~ rj ·~1 i'.~\ c: cl:-ricr~.::.1 ~ :~cic .. C10(· 

~.~:~_; nc~; ~~:; it~\~.!~~~~ ~.i~;;'~· 'c:'.:,/~'i~~~~ 
it~t"~ ~·i·J-~ )Llr] ~~t~ : ('°~io~i c1 \·e:r 1 h~ :r·rc. 

, , S"c·r·-," • (• 1· " \·e \ · · ·"n 1n"- ~ \· \' ''·1 ] J • ,. .. . ~. l .. :"' I• h _. ' ._.,'.,;~ ... J lul l..:. '.:.. .l 

!'f1P!·1 t. The c·tn~:r o;;y th•: Sc:1a t(' Corri· 
rric:;-c·r Ct1rn:<1ittec \O\ed 10 to ~-to 
e):~-. r;·ip; proiessir,;-.;,ls !;-om the FTC~ 

unwelcome attention The purported 
reason was that thev are alreacY 
"state-iicensed." • · 

That reasoning is specious. Mosi 
state p:;ofe:ssio::;2] boards 2.rE' ci·:-m:! !· 
atec~ bY the persc:~!~ th~·,· c.:-E: su~1r1c•~ '~·~ 
to reruJate. and mo::: 'out the f ir.: ... r,-
c;, l ·n'err.-:· o~ th,, ,.., ,.i <"-; ~ ,. ~i-, .. .. , !3 1 ~ \... , l • jJ,., r•r\ .. -1l€::, .. \..1n. c. ... J .. · \ ... 

fr,f putilic":. inte:resl in hejgi •tenv:-: 
comp~tition . 

FTC Cornmissi(•r;c r r .. ~ichae! Pcn:-:
chul: angriiy bu: pe:-r.ar'- accu:-oH.iy 
c:: ~i:.:C th ~ c-:..1 ::-:;~·~:-. ·~ ~· ·:· vo!~' ··2 1. :i: ) ~· :-:
t\.~ tht: :-1; ~ !:c·d p:· '~~~~:~; ~ ?c·-.·• er·· ·T.;! t.::-:

Arncrican ;\\~dic"1 As:o-c:cic:iion 2;,c 

tbc Amc:·ie:an B;;r A~.soci2tio11. 
While: t!!CY we:rC'. at i'c. comm:uer 

m::-rnt.e:-s ordered tbr fTC tr. s; ~·;· 
)(101·.ifi[ inl o ur:fc: i:· oCY·:-::-t1si~~ - T~- ~~ 
,., .. C.• \ ' ; ,-; r. r . \ " d' <; 'r,· ~ ( .. , .. r<' \-, \ - f '• ,J· p ~. l;: ;.: <" : ! 'L .. _.:. ,_J, I .. 0..... ......... .... '- •••• 

LL(· 1L ~ ~;2c(·o ir:2 ·~:5"·~;·>· · r2~sj~1f fc< ~: 
t}-::2: 1~-1~ t""''fC' e;(~·~il d nc.! L:.;:r·~·~ ~t~:!t:: ~~ 
hc~~ ;~b \\· ar;-... inf:-: i;~ eifc.:~~ ~.-. -~~ .. aci\'(:!·:~ ~~ -

i i1 ; ·. 
1fsi:· b:1l is. CX}'C··~<12G \Q p2~~ tf;·:: f ·~:~ 

S:>nz;tE: c.nd f c;cf <: fifhl ir. th~: Hou:.c 
Tr:crt: we v;ill Jcc;;-j; wUch will t·'."~· 
Yai! : cc.r:;paign (:(intribution:: or tr1~ · 
comrn0n f;L•DC: . 
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' -· D.:,;egul<:1\ior' so1:1,d<id diff~r:eut when i1 w<>s ci cmnpaign 
prom:se. In praclicL, it's ~urn:r:g oul to be little belier than a 
licrr.::c to returr: t (' ~<-' !~1L~ t:;:ne:-honored v::::ys to .:r:e:::t p.::oplc. 

The Sen&tc CoQr;;;; rce Comr,:it:cc this week \'Okd over- · 
whelm ingly to kn :h' r; .. ;_:::r;!l T;_::i '1·:' .C'or:;_rr:i?~;,,!~ _from ta k
i ll ['.. '' '' ~11rust acti ,-,n ~'.:/ !r: st pr\·t::>:,s ic•r:;.d groni;s . ··1·i,R1 means 
thnt businc.sses arc (al icast for the time being ) still re
quired no110 do t"hii:s" like fix prices or advertise deceptive- -
ly. Doctors and lnwyers, bowc\'Cr, would be able.: to ch.;at as 
rn uch ::st hey Ji l:.c <:s Je:ng as the:y do it in groups. 

f'or cxam;ile, it wcuid be pcrfc:·::tly ell right for a mC:dical 
3S<;•:•(:'.<i1icin 10 <;et fl '-:~- .j recs frir do~:o:-s to Chf:fg (• Of °cl:> r ph)'· 
Sici ;-;r,5 fl 0 lTi [;i\'if:2, rr(:SCripii (i!lS to th e: ir pz,( iCUS SO tll 2)' 
cun shop for the bu;t p;icc. In foct. even outri ght frnud 
would n(i! ~e so;;-i;;ihirig that lr.e !'TC would be a llowed to 
challenge. , 

Coi it; rcss sce::ns here~ to he c rcalir:g a spE:cial kind of aris
tocrc.lic privikge by 2:..:cxpting ~n entire cla:;s of p.:·c;ple 
frorr: t'!-:E l3w. 

'f1:-::·f.- i ~. lJ J!~- :-.. ~·:1!i f ·J r n11 '.:·ds, z1t~J0 i1gh il's nc! ~ t~ e one 
il;~~ 1 --~ L 1 -...-;· ~:~J.:;-s" .-: - ~.: ;i Yi!"lg . T~_ t· ;.:~::-~ c:1 f or G 1~ i.:~ ,~~;~; :.;·~ d 

J~v:; :. . r~: 1!1 r:: St~ ~ ~ys f :~ i!'l =:s bn!1 i:;f1 (;Sil has been. \\'~ !a; :\.:-tter 
W<!)' i <i ):20p ir:c(1 1:.~ !·2veis hi;h t}; :in t o L :::p t:H::-ythi ng 
\;·i1l·:!11 l}1 (: cl utJ ? C.crn~:;L,~ it1l·: ri :~:: ·:,~lC ~>~ sc1 llnt ~ .J y . :~ ft er a ll, 
ant: ~J l·. ~t,i dvc~ur ·,:.::·;er ·=- h ~··.:f/~3 hibh fce:.s ni !s~ll !c~e r· ;~1it:nts. 

Bc ir~g tl 
4 'prcf2~.~: i\1 r,aJ'~ ·is n0t ~! ~ -d~T a!1 ! ee ~ ~~ai r.-3'~ bf€'t:d 

or d isL1:-iJ1L'sty . Th L· p ·L~l·:l ic v.rot!j d taY~ to 1c.}:c \\·h ;-11 ii could 
get. 

J·;:c /\ : r: f: r·i .:~n ,.··~: L~;.:n l /.. ~·:· :. ;.:-. i.:j t} r ,~. r:2~1:ra~)y , ~.~~ !"i~ ves 

t) : ;-:t F"j 'C ;- ,~~:.;~ ~~ ~i "=~ : :·t•.i:.: r5 '. ~ : ... ··~·~: :.:; lty u~ :::-:-.J i::;j: ~ .:, 7·~ . /\p· 
p::>:· : ~ : :y ~:1 {1 

..... : . ·; _.,.., >\,.:'.~· ·:es ~:-~ ( : : .1~ .. c ~ c';:s ,_:on'l c~~ 2; ~<<~\.•.' or ~: if 
1~ : t') ' r :.:: Li PT r·. Uc.·.:: ;.·: ·.~ 1r.1 f i \ ~.1 r).:>: .~ ~~ ;.~ ~ (~C-- f~ ,, ~jd r;1~ ! 1. · ! ~ ts . 

,~. l i e /·,~.~ .t.., ~S D~ :: :-1 1, ~ ~ ~ (1·: ·, i,-}r· ; -:-ll.~ l. for il S 0 ~1-· r; i1 (1C ~: :..· ; b00l".. 
It ~>:·; ··;•\·1 d l~· ~: : : i~ r·r : r:~: .::.:-iout ··s ... ;r i t1 iz.~::d ~{:G ic~ i !(;

11 ·,,·11cn 
!·,lL·: !.::-:, iL' p:"0\ ::;~ t c.1 ' .. -.~\ l'l ~=j.it'.: t ~ : C t.i~ Ci.I \;:~ ri t..~i ~~ ;1 f(jj r;-,:~r .y Gf its 
n1.t·: r~ h:...:rs . i\~,~J\_~tri ric : ; .. ~c is C:: ! T: :: ~ :c· ;' t.if (- ~~ Sh fJo~' . .._ . 

The "pro~·c· :··~i o r~~d s·· ~:- c:11 1 t ~:>··~1 t· ln il·1t.·i r r: ? s 1 .:-~ :.~: c for the 
FTC. Tl ~ c i<f;Cncy L<::; z,,·c-n 'J::\:t: r ~i.; .'; l:: i :;i:' d c ~ 1 '.J d". for l '.-le 
r~~l four) •.:ors by b~~ S~!'i \: :.S ·:' !Jd pr(.f~~~ ! on~1j gr("':'.];)s ·,;·t·!c/d 
lil;c to gr· r•ild' t (1 :\·,,_. .:; :):Kl 0 :,1 L 3)'~ of no bt..·ic:.:: ~'<1r: ce d in 
dc<i~iP[; h i th th e p:;blic . · 

I\ut ihe f::ct i ~; ~1.:! ~ \•: c'rc ri11 t~1.:: pu") 1ic - CYcn "r 1rofcs· 
si ~: :~~1 ~~ ... Jt's i:-1 c\· cr~l·, , ::{.· 's ~,-:·=. t i r1 1 c· ri:-~t t !:: c· ;: fc ; (· ~: t; ;(? !.J\.T'S 
ttgt1in st c1j·c i:~ tir.g us J~ \ ~n 1h t..· ,·~ · 1::: i;d ~ 1:- :"t! i Gn, ·::i(.·s; ;i H.~ its 
o ·~--n ir:t~·rt.:~~ t iI~ l;i.. ;·t: ;;: JJ ~ j (1 :1 , :,~-~';:;:'.> :.'S c:- : ei;:; 1:i :;f~ (: v:l1c,le 
cl :~ ~:~; c,f i~'opie fr, •!l! C;-. law. 

rt\: ~:!d :.L:.' :"t ·~ l! ~;:: ] ·. ~ i1 , ~)~! ·~ ~ ~! \~~ ;; r!d 1.'1:! ~ r:C h 'S for 1~; ·: rub
!ic. C .. j ~~ j·.' : .. :·: : 1 t..··)i : ~ ; ·Y ! ~r~ .\ .: ':,.._, f _•j' i! ':: : :!_- ~l :t ~ .; · ~ ~1 · v fl ~JJr 

tni gL1 j .L,1 ;;.s \\ · ~: ~! : < ·= ~ : '· \ c· ·.: ~· . .. ~ :· ~.- ;~ ·. ·-. .- ~"els. .. · 1 ·~ ~ .. 'l"t ·. 
' c.,.,t- . 
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"'.. f A ~ov~ is und~r \va;-.· ~. sharply limit the 
-' FedC>rai Tr2de Com~i ss10n's authority over the 
. trade practicc"?otpro'fcssio:1s that are alreu.dy 
, J(;t;Ul~td ::t the stJte level. This is bein~ done in 
. t1o. • ' b :: . ue name ot .:.:cregulJ ti on. 

. : Rcmovir.g some of the regulations that bir.d the 
. 'nation's industries and prof·:~sions has in several 

.. . :1nstancc::. proven to ~ a b<)On for both business 
:_~:md the f-L:blic. But tne :nove for deregui2tion can 
.=-: :_go tw far_. Indeed, ma~y of the ru!cs governing 
. the tx>hav;or of tne n.:ticn's econor.!ic actors are 

uriquc.~:c.r::\·1;· r.ccdd. TL.::t l'i: ccrt.1inlv thr ~ase 
t " . ' . ' . ... we ;cncv~. w.(len 1t corr . .;:s t.o regul3til;g the trade 

_ practicC's oi the professions. 
____ : If _the FTC wcr_e to h~ ~.horn of its power to 
, .monitor the D.:hav1or of lh 12se groups. as has been 

- ~proposed; o~ly the st.:itcs would be left to see to it 
· lhat their trade practict:s were conductd in tf1e 

public i:iterc~t. Ordi:-?a:iiy, tbat would b-e a good 
' t~· n" ' 
I . . ~i.ll t;,• ' 

· .. ~- But (·~:pcricnce shows that when it ccr;ies to the 
· .: piofc:.sions the stales do.much !e:;s rcguiating 

th.:;n they do protecting. The states all to oftc:-i 
s.crve tho:'c they arc suprosed to regu late by 
e1thcr l1m1t1ng the nurr:~,a of persons th:it cc,uid 

· enter a particular field, iimjti:-:g advertising in 
· · order to -protect the cst.:1!Jli.-;hd p'iacticcs and 
·-.,-~€cp. pn~.cs up. anJ helping to divide up 
-· territory f~r th~ me:n!Jcrs of the profession. 
Jhe states, in short, are inclinC'd to 3ct as 

t;cncfactor :ind protector of the professions, and 
leave the regulatory functior.s up to the 
p:-ll!essions th..:msclvC's. 

. --:-~-The in,1dcq\1Jcy of s1Jch self-policing h3s been 
dcom~.~~rawi time .1n1i time 3~3in. On~ study by 
the r l c of ortomc:tnsts ·and opticians, for 
ex:unple,. found th :lt ~ c!f-rC'gubtory pr:icticcs 
llrn1tcd t:1e area in ~·;;1"ch profcssion3ls could 

.. prJcticc. ll also fou;id th:Jt tccJusc of restrictive 
ruks. rL'<;ul:nion:> ;rn<l statutes, the price of . 

. : ophth;ilrn1c booJs an<l ser\'ice:; had m:ukdlv 
in<rt':i~ed. · 

Nor arc the profe5sions, io f1!.30Y cases; any 
be~tcr cit rci:;ulatir.g ;rnd remedying the problems 
associated with incompetence or maloractlce. In 
a series published in this newspaper iast ycJ.r. we 
showed how the :>;late system for mor.:~orir'h the 
conduct oi physic;ans embodied all t~:e worst 
clements of bureaucracy and self-policing. The 

• series di:;c'.o:;cd both th;,t few inccrnoetcnt 
physiciar:~ were ever disciplined by the' slate 
body ar.J that the entire system for doing so ·.1.·.,s 

- ~"o shrouded in secrecy th3t the patients had no 
'.. rcJI way of knowing \.'1hether serious charges had 

. ··'been brou;'.1t .1g::inst a physician. The :::~r!es al~-o 

l 
found evt.•fi Joctor:i who had commitle:d c :.;t::-~cr· 

.. dinay breac~cs of professional misccr.J•Jct or ·.••ho 
-- :: :had actuJi:y harmed patier.ts throu,;:-1 incompe· 1 

_tent er m~licious treatment were p·::rr;.itled to' I 
continue their practice unimpeded !or years. 

But in rnJ.ny cases where the stdlb new fail. 
the FTC might r.ol. In recent yeJrs, the FTC Us 

- bC'en wa~;i;>g a strong wu 3ga'.nst t~.c :;2 r;,;!cs ;,r,d \ 
regul:nions of the proft::::sions t~:it 3f•_: prctccti0•1· 
ist in n:.iturc. It has moved 3gainst re:Stictions m \l 

· competition. and h:ts 2tternpted to o;x•n up tl:e 
-legal, dental and m~dical fields to J.d.•:erti s ir.~ ':ly 
the prok~sion:ils. The FTC his likewise d· 

·pressed concern with t:.e proposed Le :;c~ccuk:; I 
adopted by the AmericJ.n '.\1edical 1\ss0ci~it:on \ 

:_and with the boycotts by physicians of hospit:Ji.:s 
·· and hcJlth care prograrr.:l. 

-:-. Depriving this federal regulatory b-0dy of t!~e \· 
power to overs~c and investigate the pr:icticcs o( 

• the profcssion5 will mean protect\oni:;m t.:> ln \ 
even gre3tcr degree than we now ha\'C. ih::? 
public cannot ;i.fford it. 
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. Over the opposition of ·Chairman Robert 
Pach>'<OCJ ~.r.d !our otl:er IT:':!..bers, L~e Semite 
C-Orrur.erce Com . .mittee h;:s voted to exempt medi
cal, le~:D a!.d ct:;:::r pr'Jfession.:U grcu;'s irom 
fr .. -dcral f2ir trar~e and 2.r:ti-tn.!St !a\l.'S. · 

Llr.!::rt:1 :::it~:y t::e i'uil ~-e~::'.!tc i3 3]1 tc'J !Li:~!y t'1 
j:<l.'"-S t:: ~ ;::e::_-;~re ir:t2ct. a '.1;cu1d ba.r U-,e Fede:-:il 
Trade C0:nmi:::.sicn f:-cm ~rosecmi::g i:-ui'lid•Ja!~ 
and org2!!iz.a ~j~)r-S ~er fr3t;d !..::ent a r.d G:~c~ ?ti \1e 
'.l ~··e>-+'~l-"'1 ~r1 ce 1" ' ... 1'"c' ~r~ rc--"irar';"3 'o '-:..y ut ;.1,..:....,. •·!':I• tJ·l L"" ''~.l-•. 1 ... _ ~-.:::i~. ~ .. - ·- ~· u. • 
cott. S.o~e e~:i:erts predict that en.::ctr.1ent of tr.e 
measun could le2d to rer::ovaJ of :;·.~ ~e2Jtil 
warni::g en cigar·~tte r.-2ckases bec2:.se th~ ITC 
'n-"C'..lld '.osc its jurisd!ct!on over. su:h t.~th 
IT'! J: f e:s . . _ # • • = -· -

-· lr--::t!::~i: 1 it 1_1;0u2d ~e ~t;f~ ~u ~t::t 1'! go\·c;~r:i2r.t.s to 
r~guJ2.te Lt~c~e :-nattc!""s, to\;·ever ar:d if ever tl':ey 
mi.l(bt c2~c'0~e. 

Th'.3 z:ct:.:::1 W<!S ~~~t t~k::::i as ;:-a:.t of U:-~ Ke:!g~n · 
adn.iinislr::.~:v:i·s· drive to re:0r:-:i t~e fc~er~ll n~~~ ... 
lat.cry burden. ~~Ir. f<..E2g,1n's '.:J.r,d";ict.::~1 · F1C : 
chair;:ic.n, James ~1!11Icr, r~:~ed a•.,v3y fro::1 L~e . 
coi~~crv::~lve .~1ne:ric3.n Er!ter~ris~ Ins t :~~tr;, vt~-? 
crc11s1y op~.-~5~) the E.e:~ 2 ~e !""20ve. ''It is very . 
b.::d1" 1~e ~ 1id afttr tl-:e cor7:!7'1ittte! s 10 to 5 vGt3~ ; 
'•to· (:St~t~1~.:h a nr:vi~e'2ed cias:.s fu"1J r::~~~ e it 
exe:Djt f:c:r.1 e!jfirctn:c;t t!"'.:::.t ever/or:~ e!Ee i3 
s~b:~ct to. JI • . 

The r..rcun:cnt that stJ.t!! ~s(!ncies can b~tter 
p-~rform c:c:.:; n~·-'.'.t.L2t,~r.,1 role •, r.or-~r.,.se. Fer cr.e 
thi::i;", st;,te ai::;er:c'.cs 'tend to ~ weil<, under-. • 
fin9.~ce<l :::-:d r.ofTl.i.r:atc.-0 by the p<i\i,erfal profes
sicn.!.l rr:ot:ss tl~ev're ;;i..:D!:c~ed to recufate. 

\\"hat's :;..ore lrn;:,1::rtant·. f1:-t•Jdu!cr.t adv12rti.sing 

3r.d price fixing :.ire problems th:lt :i.re r..:itior.::;l :n 
scope. That is \Vhy tl:e ieeer:i.J fair trade cr.3.c'..i::(! 
e.r.d anti-trJ..St st.::ti~·::s _were p~scd !..n t't~ fi::.-;t 
pl:'\ce. The exempt:cn 1ro:n anti-tr.1st !.:i-,vs thiit 
doc~ors,. ~a .... i..:y(;rs :r.d G ;·. ~er p;of~.~.sicrt11s ~c~~! 
c12:r:1c:d ~::;,:s ::r:e:i :-2~cct~,?d hy a r:u:i:b~~ '~f co1ir~:~ 
Ti1is lre:-:d ;:.2.5 t:e•:n es;::~ciaily :xnr.cur:ccd ~ir.c~ 
•\..e ,....ovi0rnm~r.t -.~~ ... .. .._.ea' 'C " c~..._ ...... ;:-;1t•v f· .- ... 4· 
~ ..... ;'i, ......... , ..t. ......... :~·...-;~ , ;.~... .. ~'. v ~ .~.'u .... i.".. .. • If ~ •. : . ~t.d· 

cal 01!ls ur.:d.:!r .... :~c1c~r~ r:nd .'\!ec:ca:d, \V~lC:i n~ . .s 
hel;:ed to push r::<:c1':2l ccs~s t~rn;;sh the c·2iiir:!o(. 
In fairness, tr:ese :;;-cfe.~siorls !-:5ve r:o ~er{! 
rec.so:i to be e~em;:t from :l::ti-trJst l.:;ws tt.in 
from income tax or ci;-il ri2ht.s laws 

lt'c; e-:<:.y and-·:-> .: .. ,,:-' ... ~--t'·· -::~r··- .. ' o •o ·.1 ., ~, 
l::e• ~LO;;m l~~£~e ~~:~Sr~;· .. ·:~~~ -!-:~~~~ ·~=-~-2~;~;·:~~·-C~I:: ~·~~ ~:~~ 
co:-.tribc:::or.s rr:~C:c in l'.:;)O ':'Jy prc:'e::6icnal ·,,.;,3:-:>
ciatio::s of doctor:; or ;;;. v, :r·ers Co:::.i~ g so c!·~se to 
the Hc~se'::; veto cf <:!n FTC ru2e t!:~~te!!.!,..,~ tl':~ 
~g-:.Llatlon.g on u~cd c2r Cealers---.:.:.2ai11 3.ih' '"' .1.-,:r 
cwJs cam;·aign cc;:ttibution.:; fr ,..; rn ·~e u~:;.J :-~ ~ 
industry-:t su~;,:.s~ '.hat Congrcs c :-:.:1 tc.il •2 ::..:;;J~ 
te J::.ou:.zht In i;;,irr; . .;: - 'o C'-i"''"''r,,; r'-,-.,,.-h • .: 
Hc. ~~·s .:: ·~·:s r!g::t ~~ . t~~ i~~--::d ').~~,~ -. .. ~~ ~,e . .i 1 ~ -: :.. - -~ 

Nor can C'.1e :.ilwnvs :issur:ie th.::it a 
CQr.gressmcn 's r-0sit:;_,:-J ~S 2~!.er:-~1jr!c:J !)V ca:- : ri[ ~ 1 
t!cr:s; . . rno~e often ~:'s {r ~.~;t;;lt;ly t~1e rc:,:·c~~c .\ r.d 
SOr7i '..: :;.mes· contr:D.~~- ~ 1-.i:: ;!.re !:!· vJJn Sen 
P~c :..,. ..... -;,,.ccd, for exan1ple. ,_;,,·.Js .:r bc~12!:cL1r" .. · :1i thLs 
lar;~s.3 but stc-O<l up :·or ·;:b..'lt W.!S r'.~r.t .:lm--:.·ay. 

I£ CJSh or rr.isguiJY;(f! Drove s":·fi·c iort ~O c:nt 
- • i ._ .. _~ ...... ~" ... ":l-· 

th:.S n~sty 1i~:!c r71e:!.~t•re JH :~ ~~ ·;y·av r~rsjJ~h 
Ccr.;<,ress, ;,1r !~e:;-:.:rn will havn •'O(•d. re» '0'1 ·:.o 
U<-e -h~ 0 "'c:•o TH ... ...., ~ ,· :' ; •/ -n tl1; · :"'" .:> •• .. • .__ ' "' 

_. ;., ,..,_ • ·-:..:> :-- '·c . ..,,. .:s s:;i:e ,5 ri ::ht. '.l!~Jr ' 

the F'TC dt's-er>es h!~ :.;u;r-uri · ./., 
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Let the F.T.C. Be a Ch_eclz on the Doctors ··wE nre all RWR.J"l' or the benefl. 
~ ; Cini eff PctB of prof~!'ll!ml\I 

~- licensing boards and medJcal 
~asl'IOClatlons that protect con.crumers ,"trom qunckery Rnd charlatans. But 
!life are not so aware that th~ !llUTle 
· !>associations are actually being m1ed to 
.:,pitabllsh e11.rtels for thelr memben; . 
:Md 8Uch cartels are convenient vehJ. 
;pies for riettlng higher fees on manv 
tlldnd.s or health and other profe1'1fllonEll 
rservices. 
~;.:congress will have to add~!'! thl~ 
~~tradictlon In n pending authorl.m
,,Tlcin bill thnt 'll'{lt!)d drastically curtail 
;ijie Federal Tmde Commlsslon'11 eu
~lhorlty 89 pollcemnn of th~e profe!'l-
~\onaJ a"!'loclntlons. Currently, the 

f:,;r.c. fs able to bring actlon.q Rgaln!lt 
censlng board~ and medical 8S!!Ode

. on.c; th.at violate the Shennl\II Antl
:~t Act, prohibiting conspiracies In 
.q~trnlnt or tr11de. . 
~1 •. Not !IUrprl"lngly, me.dlClll and other 
,lobbies that favor clipping the 
.~.T.C.'s win~ argue that the agency 
JlpR ~n hnm.i:sing mortlclRmJ, or-
tometrists anl1 l'V~ doctcmi nnd den-

1tlflt.<: by DVer-reg\llntlng their Hrnnc:lnit 
,proccdum'! and activities. 
?"''On the other hnnd, more publlc
'l!l'l1nded PCOnnml!!L<i fR'•or contlnunl.lon 
'Of the F.T.C.'e !'ltrong regulntory au
•tflorlty; imd they Include thO!le U!'llmlly 
.-0i:tf"d for objecting to exce!!!I re~lB
~- Their posltlcm Is thAt while t~ 
rriitJrtlclnns and !!Urgrons control entry 
Into their profe:'lslom• to protect con
loibmeni again.cit qu.!lckery, thf"re have 
1"1Ji.-o bc-erl many lncitancet of mlmcie IJf 
lthf!fr IJcenc:lng power to ~trlct entry 
1md thus make proflt8 gre11ter for cur-
3+nt mem~rs. In thls Cl\'le, the f:'OOl10.
-mi!lt I ~ correct In ~Ing A rrouctlon 
~the F.T.C.'s power. 
~ ··'Com Ider the ca..c:e In principle for to
tn.lty free entry Into th~e profec;slons, 
'Which in practice lllmO!'lt no one 11up- · 
~rts. Any practitioner could '1qe the 
~r\JI! or mortician, lawyer or dentist 
'-™as anyone cnn oow u.'!e the tille of 
~ml!!t. ThO!le who are poorly 
t\'l.lncd or prone to ml!!tnlt~ would 
~patronage as thr.lr perfonnRnce 

.. ~me '!mown. Oth'!rs w0\1ld Imp~ 
UO~lr !'lkllls hy practice nnd tm>lr mRr· 
ket f!h9'.res "1mJ)d lncn>n!'le. Evo:ntivll
Jyjthe Incomes of quack.•:'or lnrom~ 

'tMlt!'t 'f"'(ll!lc1 foll t(l th-:- f.J"llnt whf>rr. 
lh'cy "mt1ld ho- JorrNl to cl!:"'le 11N1 pt-r
hn~ go Into tenchlng or omc:tiltln~ . 

Thlc; Lei not, h<Jwever, every compel
ling argumml for totnl dere~Jntloo 
In pn>Sent day clrcum!ftan~. Befort 
m"-r);et fo~ exp('llM thE> unta1"'1t
Pd, they might well h11ve dcme con01ld
erable harm, both flmmclally and by 
raising the mortality rnte. 

By requJring prnctltloners to be 
llCf'Tl!'le.d, 110 RS to rllmlnRle thO!le that 
are incompetent, even the first mtit
tnk!'!l that l~t> pRtlrnLc: could thooretl
c11.lly be preventr.d. Puhlic regulation 
through licem;lng cnn correct the Perl
ou.c; problem!! crenled by IAck of 
Jmowledge In the mnrket. nut do not 
bf! too quick to embrnce tcrtal ref?U)n
tlon. In practice, the llccn!llng board 
din npply the wrong test or biased n-
vle"\' procedures that produce evMl 
worse overall results. 

.,,'hilt> the SY!ltem work.<: to k!!'ep the 
q11adt11 uut, It nloo cnn be used to k('efl 
l~F?lllmate Cf:lmP"'tlton; from Qffertng 
chMper !lnd more l'lhumfant hr1tlth 
rare, And II I!! omrlm1::ily In the !lelf-lo
te~I o(· ju!"t such 11 prof~qlcmnJ R!"

!'OCintl!m, thou~h n('ver spoken, to Ullf' 

the llmllntion on entry ln order to k~ 
fres at mcmopoly prlclnp. levf'IS. 

Thr prohl"m I~ thl\I lirrn.,lnr. Ir,~ 
m!lYe q11nrl1ery c11.n "'"o he u.c:!:"d 11!1 " 
C~7Tl\"'!"Tll"'11 r~n1o:r l!l J""l~r !hr ""
q11(f"'{} J..,_"1'1 (lf rnrvlr:o> qnnllty t()fl 
hl!-'h . MOTT' )'T"!IT"" 'lf : r ·•'nlnR, mrirr 
l":lllirmml and Jm1p.,.r npprent.lc"
Jlhlp:i: could he rt"qutrl"Cl by the llc'!nF-
lng prof~slorml 11.,<!!'Clnllon. The!!e 
"''1'1Jld be CO!ltly !'I~. Rnd would thn~ 
be the bn..c:l11 for rnt~lng [re<:, grently 
bf-nefltlng th~e 11lr0 ndy In prl'ctlce. 

SUCH R conntct or lnterec;t often 
occur.; when II llcen.,lng b<Jnrd 

. ronfront" !'omrone trying to in
trnduce n0-frlll" !'ervice, Venlll<: thr 
regulnr full-line !;i:'rvice. Full-line hn~ 
)e5~ potential for hnrmruJ errPCt!'t on 
quality but alc;o rnrrl~ hip.her prk("; 
fl.nd pmflUI. Sttch 11 lf'ndMlcy to ch11rfr" 
too much for full -lint' CJm only ht
ch!'Ckl"d hy e !lhlft le> n0-frllls fl.erviN' 
by l11rgr num!Jeni or ccmsumer5. J\nd 
the lkencilng t>o1trd. by hnnning nc1-
frllli; 1u~n·lce In th.-. f'riml'.' of rnhiinclns: 
hPnlth care, IA nnt !><"Ing entirely hon-

f't:t. ltc; 11rt1H•l 11\m Ii: to m11lntl\ln Roo 
lnrT"11 "" th" rr.>'lf!I f'l lt" m,.m~nl . 

J ,,, ., ,. n-· -··: pr ...... ~n r. 1• vp1111 ~r"''"J."-

of thl~ In !1'ri:>nt yr-11.r!\ . Onf" 1Wl'I~ 
hmwht to light In e 11179 F.T.C. l~
tlp•Hirm !lf mortlclnn~. who \vere re
quiring COO!'llmer.i to huy COrfins M 11 
rondllion for cremation, thus rnllllnf; 
prices to unju"ttrlnhle level!'! by thf!'lr 
!lf'lf-llr...ni:tnp, Activltleii. The ~lctlm I~ 
thr rrm•n1m"t, ~11lr1'f1 to P'Y for 
rnnf"' ,.,,.,, h<> "~oq . 

But thf' m~t q11f"tllon11ble llf'lf-~· 
lJtttnn C"Pnt<>t11 cm direct control of rro
rM~lon11I f~ . The Pl"llinR of a llcill'd
ule of ff't'S for s!'!rvlce llO 11!1 to tll"
crtmlmile t:Jf!twN!n higher cham~ for 
high-Income ccm!lumers and Jower 
ch11r1<CS for others I~ t.he key to the u.~ 
of monopoly power by any nroff'll-
!'llonn 1 a!'!~e>clntlon . ' 

To malntAln 11uch a !lchr.dule It 111 
n!"Ce!'li:ary to prevent ·rf'e e!'lvertlr;lng 
fl(I thnt the 'llVealt.hy do not perceive 
Uml they 11.rP b<?ing overchar~r.d. Alfl.o, 
fl I~ lmportnnt to prevent the develop
ment of !lerv'lct>.<: not on a f~ bR!'lls, 
irroch a~ pr?pAld mf"'dlcal or d"1tal 
care, RlncE' It Is lmpooslble to dMer
mlne from i;uch nrranw~mentl! 
whe!.h'."r fr<?!! nre being cut In v\1Jlatlon 
of thf> qchrdule. 

FN- !leftlng I!! a long way from l'!tAtP 

board Jlcl'T!.qlng to solve qm,cltf"TY 
prohlemr;. Can we hnve one wlth<Jut 
thf' other? 111e F!!'dern.1 Trade Cflm
ml.i:Flon hns opemtt"d In recent yro11ni 

i to nllow !l'."lf-regnlntlon, but to prt'Vl'!flt 
ron~plrncy to l'let monopoly. prof~ 
1:lonnJ fee )('VCl!I . Agency mqes haV1' 
df'Alt with fee fW~ by the Mlchlp;An 
Stal'." Mrdlral Socll!ty, l\Jld boycott!! 
n1:11.ln~t hen.Ith Insurance c.o!lt ccmtllln
mM1t progmms by the Indiana Fed~
h.tl{lfl of Dcntl!lts. 

J\nnther exnmple was the F.T.C.'11 
nile requJring eye doctors to give 
cople<i or eyegln.ci.<: prescrlptlcms to all 
patll'!Tlts. Before this rule, mnny op
tometrislll required that patients had 
to buy the glas!les from them after t:heo 
ex.Rmlnatlcm. Now, the patient, wtt.h 
pre!!crlptlon In h!Uld , can 11hop llrouM 
lor the chMf"'!Sl 11oun:e of gla..q!I~. TIM! 
oonnro practices may have had fl<m>t! 
ttpllftlng rfft'Ct on itM"VlcP. qnn.llty, but 
UK-}· Pl~ril mryoitly to hRvf! bf'M1 ror I~ 
puTJIO"P ol' puttlnp. m<m.> mfl'lcy In CJJ'
tomMrlSt!;' f"'X'"n~" . 

On t~ whol,. , tbf> F .T.C.'11 C'pf"11'
tlrm~ h•""" ,,,..,. ,, with t~ ml'n"fl(lllT.ln~ 
fllcllvltlM: e>f lh!' prnf-~lnnAI .-•~oci"-
111)11~. Th~t' 11c-tMtl~ ha~ lw>f'T1 mun
wld~pn>nd thAn might be expected, 
fl.nd hnve contributed to higher ~
of mrdlcal, denial, mortician and 
utber !!ervlcPS for mort' than 100 occu
p11 ticm.s . The objections to F.T.C. prac- 1 

fir"'.'$ have comr from the professicmal 
s~oclations them11elves, not from • 
eoconomli:L~ concernf'd with the quallty 
""d price or prof~!llont!l t1ervlces. 

If the mortlcln.nci nnd d~tlsts p~ 
1111~ CmlJtN"lQ to limit th~e itntltnntt 
actJvl!.le!!, we will All P"Y mOT'P. for UM' 
!'!Ame flllln~. ,.~..,.~11\!'1"'(>!1! 11Tld ~W'"
t1 "<'tom I f'S. · · ft 

T,_J;~ul W. MacAvoy, Frederich Wfl . . 
J#trm n~lnvchc rroft"!t!lar of F:C'O"'Om
lqt: nt Ya/j!I Unh--er'!tfty b one of frJur 

_~rpno'Ttf.r:t~ who rpgufnrly wrltl' _fnr 
,,,,. ~llnHa.1 · nrr.•in"!C!: t:t>ctfon. 
~ .. · ~ 



--~ 

Sun-Times, chic~go, 11i. Editoriais Moncov .. V..:v 2.!, 1982 Poge 31 

Ar r :e~e,...:: e.r-:: .'iewsci=r:e:. cec:c;;: ~::: ;.""'.E ;.,:; 1or.1r.9 ir.civ1cuEt 
' · -cc,...,.. -D s:::> "'1· ..... .c - - ·1c .·.·::s·. _::re .. ,... tos·,enr.g . .re~==·~ . . : ex_ -;· . . ':! ::: u _ ..,,J ....... _: •• :..,,, _ '--" 

- --- ,·-.. .=.,,", ... ,...,_e-r ..; s;...u"'"' ,,,,... .. -,...7 ._, anc a _,t.:s; soc:er'-" c 1::.::: . . J - · 11'1\,,..••'' · '· c: u ••\.. ---·-·.. / 

Are professionals above the law? 
Doctors. ce:msts. optometrists and other 

professionais are m:scsing the conce;:it of 
oereguiauon to t~,. to r;eep the Federal Trade 
Com:'il1ss1on trom keeping them honest.. 

The FTC cioes not. of course. tell doc:ors 
how to practice medic:ne or de::itists how 
much to c::arge their clie::its. 3ut it has 
attempte:; to stop them !rorn fi::mig price~ and 
restrai::ung competition t.'lrough :ioycons. ad· 
vert!sing =:ans ar.d dece;:itive trade methOds. 

for example. it ~-..:ieo in 19i8 that it was 
illegal for optomet;.sts' grou;:is to ;:>rohi!:lit 
acve:-::sint; of eyegia.sses and cor.t.:1c: !e::ses. 
As a ~e!ult. ~he ·;m~e oi comae; ienses h2~ 
dropoec anc the cost oi eve£ '.a.5se.s !'las risen 
at on. J\' "'alt '"'e : ,.,n-.;o~ · ·--te · ----=-

• • J ... ~ . ~ .... • "1 ~.. '' ' d . 

It a1so h2s 5uec to ;ireve:;t doc:or~ and 
dentists f:-orr: tioycm:iiig i::i..su:a.nce prog;ams 
and health maintenance organiz.at.ions de· 
signec 'o conta!n rnedicai costs. It stopped t.he 
only five docior! in a small To:a.s town from 
boycon:n g the erne: g e::cy room or the local 
hospital in an effort to kee;:i the hospital f:-om 
hiring its own staf1 physician. 

But professionais think they. &lone among 
:iusiness people. should be immune""'from-fed· 
eral laws requiring them to play fair with 
their cus!omers. so they've introduced legisla· 

-

t10n in Congress to exempt themse!ves from 
FTC oversight. 

This was too much even for FTC c:iairman 
E_mes C. Mille: l!l. a Reagan appointee wt10 
genera.JI~ wants his agency to enforce market 
competition less e::ie:getic:illy. The bill. he 
said. "sets aside the priviiegeo cla.5s in H11s 
country ... from laws and enforce~ent ef
forts that govern everyone-e!se's behavior." 

Still. ~he :iill has passed the Se!late Com
rnerce Committee ~Y a t:l1g :r..:.:~:;. Ar.othe: 
version is very ::-:uch :;1 !•:= : :i : '."le ~ou~c. 
whe:e it has 161 co-5cor.~-Y~ 

That should su:p:-:.5e ::o or.e '.\· ~o conside:-s 
that trade g:oups ot ;:ir::.-: ;..:;.:i::s. Ce!ltists and 
opcometris•s have cont:-::iutec S863.3i0 tc co
.sponsors of ~ne!r ::11. accorc ing to a public 
interest group c211e::: Cong:-ess Watch. 

Theoreucally. those proiessions s•ill woui.d 
be regulated by the s~ates if :eceral ove:-s1ght 
ceased . Bur :7:0S< ~•.:He :-eguiarory agenc:es. 
inc!uding !llino1s'. a;e fi:-i.1ly controlled by the 
i'rofess1ons they re gulate. And many anti· 
competitive pcacrices <the ban on adve;rising 
by doctors. for example J are nationa1 in scope. 
~f this bill -passes. it will remove ao impor
tant control on the skyroc-keting cost of 
health care. The nation cannot afford that. . 
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SP~ci3.l-Interest La,,1 \ 
T.'Jt: &:n.ate Commerce Commirte2 

has pas!i,_-..5 .c. piece c! speci2J-ir1ter£>St 
legisla tior: !hat \l.'O:lid exempt meu;. 
ca. l, legal and other p:-ofes.sion?.l 
ECTOups from fede::-aJ ann-trus: 12-.i:s . 
Tlill would mean that members of 
sucb g;oups could not be prosecut(•d 
ur.dc:r feder-G.J law for deceptive adver
tising. p:-ice-fixing or other \iolation.s 
of tht- fair trade and anti-trust laws. 

Tne legislation is fa\'Orecl b~ 
professiDnal associations, "'bi ch c1aim 
thar tbest: rr.atters would be better lefi 
tc , state authorit.i~, but there ~ no 
go-:xl rea.sD:J why the~ p-ouj:,>£ should 
t~ given spix-ial -preference over other 
se~tors of society. Under the rela:x;,
tion of federaJ regulations · ln recem 
~'e:i..rs, do:'lOrs, la\!:yers and other· 
professional pP...rsons are allowed to 
aovertise._,..AureJ_y, 'he>weve:-, their 
ad\'e~ an6 other busin~ prar-

/ 

tice.s should come U.'1der the same 
Fe<leral Trade Commi.£sion regula
tions as olhe:. public emerprises. 

To its credi~, the Reagan adminis
tration i..s opposing this legislation. 
President P..eagan has been in the 
forefront of moves tQ. .. get government 
oU our. backs" and hL:l£ succeeded in 
relaxing many needless federal re- · 
.straints on productive business and 
industry. But Mr. Reagan's FTC 
chairman. James Miller, rightlycriti
cizes the proposed professional · 
exemption. "It i..s very bad," he said, 
"l 0 est.a blis!"J c. p:-ivileged class ano 
make it exempT trom enforcement 
that everyone eLc;e is subject to." 

Unfortunate.Jy, the legislation ap
pears likely to be approved by the full 
Senate·. President Reagan wou]d be 
justified in \'etoin; it if the Ho~e also 
accepu; thi!' special-interest rn~re./ 
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··--Doctors, lawyers, and antitrust 
.. ... ~ .. _;;,ByEarl W. Kintner Tbe Supreme Court recently affirnied by a be vote an 

1 .: · ~~~~---~ . CornmisOOn, alreJidy bit with ,:;;~~:1!u=~=:t~~li~I==~ 
·cOOg:ress•s veto of its defects~losure proposal for used by member physicians. U tbe bill approved by the Senate 
an, -ts engaged lD yet another legislative battle on Capitol Commerce Committee were enacted by the full Congress. 
Hlll. 'Ibis time 1be fight ts in the Senate, where a bill re- the FTC would not be able to enforce that order or others 

~ «ric:ting the commission's authority to prosecute or even like it. . 
-Investigate alleged or suspected abuses among a wide Tbe Senate biU would not. however, alter the other fed-
. rqe of professional groups ts gaining momentum. eral antitrust laws. The Department of Justice c~d still 

·As recently passed by the Senate Commerce Committee, bring criminal and clYil actions; and private parties could 
the bill woUld exei@t many state-licensed professions - institute treble damage actions challenging alleged viola-
IUCb as d~. -dentists: lawyers, and engineers - trom tions by professionals of the Sherman Act arid other federal 

, ~ jurisdict:ion 8.l.t,o.gether. · _ : antitrust laws. 
'; ; ge.rly,'lhe ~lD;lack or the ~n's traditional au· . State attorneys .general could also bring suit against 
~~ in ·this area ~tutes pieceo!eal and arbitrary - professionals to redres.s antitrust injuries suffered by citi-
antttrust legislatiOO.:: · Congress should either exempt · r.ens of their respective states~ Thus, if the Senate bill were 
Professioo&ls from all the antitrust laws OD the books, not enat;ted, it Would create 8 jurisdictional paradox -
merely the FTC Act: '1! stand pat. antitrust ,challenges involving the professions could be _ 

The FTC has become an easy target these days. Ever brought by the Justice~ state attorneys-general 
'1iince the agency~ its investigation into television ad- or prU:ate parties:blit oot the FTC.· -
vertisiD,g aUned ·a1 c.bfldren and was branded the ··~~on.a.I -- This legal anomaly should be avoided. 
DamJY," the Commi.ssioa bas been under ~y1egislative Professional services are an increasingly important 
siege. As a result, Congress bas.-ah:eady-~ some of tbe part of the economy. Restrictions on competition among 
expansive powers tt gaveto tbe commission m the 1970s. professionals that increase consumer costs without produc-
. ~ while the ~ may require a more carefully ing countervailing benefits sbould be scrutinized closely. 
crafted statutory harness, exempting professionals from 1bere does not appear to be any sotmd justification for 
the antitrust laws is-too hnportant an issue to be part of a exempting professionals fu>m tbe antitrust laws which -~ 
iW1 di.sclplining tbe_F7C for excessive social engineering. · ply to virtually all other business enterprises. If a special 
~·', Specfl'kally, :~'bill as approved by the Senate Com- exemption is to be written for the profession, Q>ogress 
merce Qimmittee ~d probibit the FTC from taking any should uniform1y change all of the antitrust statutes. A leg-
_act:km agatrist of~jai investigating, classic collusive ac- islative determination or this magnib1de should not merely 
~·.~;such alj>rice firing and group boycotts, restric-· . be an appendage to a bill .reautborizing the FTC for three 
ti~.~~· or other ~ that can keep .· more years. 

_prices artitkially high m the professions . . ·. . . . ••.. 
~ ·.Foe example: In~ health care areL ttie FTC could oot 
~-~ alleged .r;onipl.racies to obstruct cost-contain· 
· ment ; -.=:un would alao exempt st.ate-Ucensed . programs ~..., - . 
-~from~ UDdC!' tbe FTC Ad to false 
; advertising~~ maBeting practices. 

Earl ~-. Kintner, former general counsel aIJd chairman 
of the Federal Trade Commission, ls a .eaior partner ta tbe 
law· l1.rm of Areot. Fm. Kintner, Plott:ia and KBlin. BDd tbe 
author of 16 boob oo antitrus( and trade regW;moo law. 
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A d
!~ groups - particularly doctors and 

ll.leren t la~~;:~hould consumers care whether 
· doctors and lawyers advertise? First 

d gul ti of all, advertising may provide useful 
~ ere a on information: .office h?urs, te~eph_o,ne 
f numbers, office location, ava1lab1hty 

· for house calls, fees for basic services, 
· · :- · etc. Even more ·important, however, 

I n urging the . Senate Commerce advertising introduces competition. 
Committee to approve an amend· \.V'ben consumers can compare office 
ment to the Federa.1 Jtad" Cpmmis· h h I · 

sjp.n reauthoriz.atloi{ bill, Sen. Ted ours or the prices for teet c eanmg, 
Stevens used all the right buziwords. the}: are better able to determine the 

best service for their money and, hence, 
Accusing the FTC of "extending fed- force others to be more competitive. 
eraJ bureaucracy more and more into 
our daily lives," the Alaska Republic.an A 1975 study comparing eyeglass 
encouraged the committee to prohibit pric.es in states that allowed advertising 
the FTC from taking antitrust action with states that did not concludes that 
against state-licensed professional advertising restrictions increased eye. 
groups. Supporters of the Stevens glass prices by as much as 34 percent. 
amendment spoke of professionals' More recently, sin.::e the FTC preempted . 
need for relief from FTC regulation state standards of conduct and allowed 
and the right of states to hand.le these eye doctors and opticians to advertise 
questions. The amendment passed, their prices, the cost of soft contact 
despite the objections of committee lenses has dropped from an average of 
Chairman Bob Packwood, R-Ore. A $256 in 1978 to $146 in 1981, after 
clc1!'et 16ok at the "deregulation" adjusting for inflation. 
amendment, hov,.ever, reveals it to be . . 
dereguh;tion of 8 different color. . Ra~her than chafing under restnc-

Sen. Stevens ·argued (persuasively:-: t:Jon 1mi;x>sed at the state level . many 
within the committee) that since pro- profession.al groups welcome them. 
fession.al groups already are subject They restnct entry and, be~er yet, pre
to state regulation, they should not be ".ent some ~oung upstart trying to es~b
similb.rly regulated by the federal gov- lish a p~cnce from undercutting pnces 
ernrnent. But the case is not as clear'- or offering longer office hours. 
cut as the senator and his allies - the The FTC, the refore, could pro\•ide 
AmericanMedicalAssociation,Amer- . what is almost nonexistent on state 
ican Dental Association, and others - boards and commissions - a voice for 
would have us believe. . · .. ~ consumers. The FTC has never ques-

Most stat.e boards or commissions · tioned licensing procedures or any other 
are charged with regulating \'arious practices directed at determining who 
professions to protect public health and is fit to practice. The commission 
safety by making sure those who wish , readily admits its lack of exi>ertise in 
LO pursue a given occupation are prop- · this area. and believes those functions 
eTly Qualified. should be left where they now are. 

1Nl>o is in a better position to deter
mine the Qualifications of a given indi
vidual th.an those already licensed and 
practicing that profession? Therefore, 
the very individuals . who are being 
licens~ or regulated generally have a 
·strong influence, if not outright con
trol -of, the state boards doing the 
regulating. 

. 'Ibe variety of actions falling under 
.. standards ·or conduct" regulations, 
often determined by non-profit profes
sional associations, may be very broad, 
indeed. The best known examples of 
such regulations are those prohibiting 
adverti sing by · various professional 

Catherine England is an econom ist 
at the Heritage Foundation. 

One must ask, why, professional 
groups should be exempted from laws 
pertaining to everyone else. The answer 
is: they shouldn't. As James C. Miller 
III, the FTC's deregulation-minded 
chairman, has put it, "A graduate degree 
is a guarantee of special training. It 
should not be a guarantee of immunity 
from FTC law enforcement." 

While one might find many reasons 
to criticize the FTC, the history of its 
actions with respect to "professionaJ 
groups" shows an uninterrupted 
attempt to remove unnecessary protec
tionist restrictions and allow the market 
to work. Consumer s of professional 
services have much to gain from these 
actions. 
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- ·Congress has prohibited the Federal Trade 
Commission from requiring used c.1r dealers lo 
di~JQ u~Wno buyers, and now it is moving to 
knock away the public's umbrella of protection 
from the anticompetitive practices of the profes
slons. Even the Reagan administration is grow
ing _faint-hearted with this step in deregulation, 
W'~tll good reason. Consumers everywhere should 
be_ .nervous, too. 

··:rhe Senate Commerce Committee bas 
amended the reauthorization bill of the FTC so 
that any profession licensed by a state govern
ment would be exempt from the jurisdiction of 
the FTC. A similar amendment in the House of 
RE-presentatives has more than 160 sponsors, 
who, coincidentally, have received more than 
$800,000 in campaign contributions from medi
co.1 :political action committees that are leading 
the. effort to get the professions exempted from 
FTC regulation. 

l! the legislation is successful, the FTC could 
not enforce laws against kickbacks, price-fixing, 
boycotts against professionals and other prac
tices that hamper competition and that drive up 
consumer prices. Every other class of business 
wOOJld remain under the jurisdiction of the FTC. 

James Miller, the chairman of the FTC, who 
was appointed by President Reagan, bas advo
c;ited greatly narrowing the agency's authority, 
but be has drawn the line at the professional 
exerjiption. That tells you something about how 
bad it is. "Admission to a profession should be a 
gu~rantee of competence, not a guarantee of im
munity from the laws the rest of us must obey," 
Mr. 'Miller said. 

· ·Groups such as the American Medical Associ
ation attempt to justify the exemption on the 
ground thal state governments and the profes
sional organizations already regulate the profes
sions and that the public is protected from 
abuses. They say the FTC's lawyers and the 
oih.~~ bureaucrats with DO medical competence 
s~ol}ldn't be meddling with specialized health 
professions because the integrity of the profes
sions can be eroded. 

· But state regulation and the interests of the 
Fi~ . don't overlap. On the contrary, state licens
ing of professions and trades i~ almost never 

concerned with price-fixing and other anticom
petitive practices. The opposite is often the case. 
State licensing agencies are usually created at 
the behest of a trade or prof essiona1 group, , 
which frequently proceeds to limit entry into the . 
trade or profession under the new licensing law." 
The FTC has never proposed to interfere with 
the licensing or qualifications of persons in pro
fessional fields . 

The FTC's record on professional regulation 
is in the best spirit of American free enterprise. 
In 1978, it invalidated trade association agree
ments and state laws that prohibited the adver
tising of eyeglass prices, and between 1978 and 
1981 the average price of soft contact lenses, ad
justing for inflation, declined from $256 to $146. 

What specifically troubles the AMA and other 
professional groups is the FTC order, upheld by 
the United States Supreme Court in March, that 
prohibits med icc.l associations' restrictions on 
physician advertising in which truthful informa
tion about physicians' prices and services is dis
seminated. The order also prohibits associations' 
ban on cost-saving contracts between doctors 
and lay institutions such as hospitals and health 
maintenance organizations. The FTC also has 
banned similar restrictions OD dental advertising. 

Also affected by the bill are FTC orders 
against medical association bans on doctors 
practicing for a salary rather than on a fee-for
service basis, against a physician boycott of hos
pital emergency rooms because the hospitals 
contract with recruited physcians, and against 
medical organizations issuing fee guides that can 
be used to fix prices for doctor services. 

Most of the FTC investigations have a direct 
bearing on the skyrocketing cost of medical care, 
such as price-fixing agreements v;here doctors 
agree not to work below "usual rates," kickbacks 
involving physicians and a major Medicaid labo
ratory, and physician boycotts of cost-contain
ment programs developed by insurance compa
nies, businesses and unions. 

A little free enterprise is not bad for the pro
fessions , too. 

Consumers may want to watch how their rep
resentatives vote on this important legislation. 

I i 
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Congress niust no\ cr~pp[e t(1e t:_TC 
. -- ,._, 

E2vliif' der:ieci tbe FE.-C:2::al Trade Ccmmis~ior: 
(f"I C; autho:-it~ · tc• p:-<nec' ccir:sumen: !:-om sh2d;-· 
vsd-ca.r ci~<;ie:-:. th~ Congress nov.- fr setting its 
~igt~s or; ~tripping the agency of i~ limited but 
ffi;po:-t.an! pov;-er rn regui.ate ce:-.zin professions. 
Sb:.!ld Ccngres:: ?re\•ail, it'~ consumers who'C: 
once agai;; tie the big losers. 

Toe FTC has b€en involved 1:-, profEsional 
regalatior: sincE. a 197:i U.S. ~.:preoe Court deci
s!m: foun ·::'. that r:~ i :.imum fee sc-heduks e:lforced 
by kp:l groi.:p:; am0t:.nted tc illegal price-fil:.int; . 
5~~:cc SO!TH: State:- could no: O' WOL;!d r:::; monitc: 

·f;-.:ct activitie:;., ant teca1.:se mi.:c~. p:ofcs~. io:-~ :::'. 

. 2cfa•ity inrnlves i:lte?:"State cornrne:-cc, tbe F'TC 
""?-~ the ideal agency to fill tht rerulat~:-y 

. Arrwn~ tb~ p;c.-c'.:J:-.s~me:- ac:ic!is ~e r wbicl" th~ 
'FTC dese:-ve:; cre~:i .:.re these: 

e Alio~·ini; Fc.:essionals to. 2civertise fees am: 
service:; 

£ A crackdo-wr on effo;-ts by the medical pro
fession to forct: increases in Medicaid fees and t!..' 
kill cost-cont.ainment programs organized by 
insurers: 

' -
C Enforcement of _regulations ~esigned to give 

consumers acce-.:.E to low.er-cost '{Jneric drugs. 

1t so happens that professional groups, throng~. 
their well-financed political action committ.e~::. 
are among tile rr; ;;.jor contributors to membc:-s c: 
Con£ress. Those r:-oups undoubtedh' are CO!!::lt!~ : 
on their "fiie::.c~· in the Senate and House tc t:::.~ 
them of the "burdensome" requirements imp::~< 
by the FTC. 

While- it may tr.> true that money speai:s Jc.<1dc:: 
ir: Was;1ington. m~mbe:-s of Congress shot!~d n:) '. 
l~se sight cf the fact that they must tt<i."id f('l" re
election this fall. Yet another anti-co~rne: vo!e 
b\· t.he Cun!rress undoubtedlv would r~t in rc-

t~liation ~t-tbe p.:-ll:.~== •· , '~, L 
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D<:. v;: ~~c:.!1: i.n bi~ co:ir,t_1·y a 
p:i\'i!~f-:-0 cl::..ss o: prof~.:;i:lr.zi! 
v.-hc.· <.."'":..:.ik: f.Jfare:- t; ~1!"J ~-!1Lnr 
an~ cj::~ a:i~•-::imoetitive oicis c.!!d 
,.,,,. !Y. i,._. . ....., .. ,.,, frc,..;..· .-~..,,· : ~-· ~ ... ;.. ... 
., -t _. .. _ •- ·· ·· · .. - ~ .:t--. k...t...LIJ "'") u_ • ._ 

F't-t3'?~ .... ! Tr~:c C.om.:n.issio::i? 
c~~:1:u:i~: r.::: 
I:·. ; tL:.t i:, <.h::.: we could ge! if c 

bi!l b->...:::ig p:.!!1ec; ty physicians, den
ti!"~ l lc~·ers, ~~inee!"!, a:--cbitects, 
ccc:-~"1!:nt...t~ c:nd ott~: prufessioz:al 
f'O:lJJS i.s p~?C by Co;;gres.s. 

-1.: "J;;· .... 

!r. r~e:,: vt.:rs th~ FTC t.a~ been 
,...~·°J' "" ,..:_ , ~;_fmn" bnvcot1< frau:i r · · ... b!""'··-· o · ........ - -..;., 
c.;:j d!o::~;:~;c-.;., r~trict.iCl:ts o::: <id\·c
ti~·:.n; '-:1C clt:E:~ pr~ctic~ by p!l.
fe-s!~:.c:) b-~•:C!S t.Lc.: £:-illi::.i?...liy 

Ti:'' purpo:iee rea507, V.L~ u.:: ~ 
th~y ere already "st.at=-li~~:::· 
Ttc; t rez.soni.n:; is spe-:io:;.s. 

J,~os: s:.zte professio:.=.l h:::rd~ 
c;.n:· <fominatecl by th~ JY.!~or.;, !.tr:;· 
at~ ::upp-~ tc.: rer:uiate . .L:.rid mo:.'. 
pu! tr~ fin~cia! intercs'. cf the 
prdession.s cbove tbs PDJ!:.t's mt~. 
t:...'t ir. beirt.tenE:-j competitior.. 

~ -t.: -I.: 

FTC CommiEsio:;er I~c.ke! Pen· 
schuk t.ngrily e:alied the CC::llmittee 
\.'O~~ "a t..-ibut2 to l'ie Dd.keC politie<..l 
;Y.1V.-:::'' c! the L'11Ericari Medi::a ~ 
As:;o::i.:. tiOi1 anc the A.n1erie:z.n fa::· 
As..=:o::ic:io~ . 

\'.'i":'.!; t'«:· ~Crl c.:: l'.. CQ~r..i'.~(·: 
::.~::-i:~..,~~= c.Go &~p!V\· t:j l; p:-o;>a~j 
tG f ~-'.. i~ ;.hi: FTC tu lo-:!: into ur:;c.i; 



·"First the blade, then the ear. ~~~~ then the full grain in the ear" . e, 

The Monitor's view 
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pon't-exemPtthe 'privileged cl as~' 1 

! Even Federal Trade -CommisSlon Chair· . House have yet to act on the propos,jJ. Such an _ -
!nn James Miller ill - a conserv::itlve who· egrei:ious blanlc.et exemption Cor one enUre 
ji s led the fight !or 2. smaller. less activist class o! persons in US society - while others, 
[TC - expressed dismay nt how far a Sena le such ns corpornte buslne£.S executives and 
;•:nmlttee went this week In reducing the w::ige e:.rners, are not slm!Jarly exempted -
!'.c ncy's clout. The: Senate Commerce Com· . :;llould be quickly rejected. The Issue, after 
.illee exempted prolcssionals - doctors. all, !snot to so overregulate. professionals as 
• \\'}'Cr$~ accountants, dentists, etc. - Crom .. to inhibit their performance. Rather, U1e FTC j 
: rut4'1Y by the FTC'. And lhat, .nrgues Mr. would seem to have an obligation to investi· 
'jllcr; is bad economics and bnd politics tx.- gaie and thwart clearly unrC<!.sonable trade · 
11us.e "it sets :isidc the privlleged class in.this · abuses by professionals - abuses that not · 
!iuntry ••. from laws and enforcement ef· only injure the general public bet also work ' 
irts that govern everyone else's behavior." . . . ngninst .honest pcrso~ operating in the same· 
: 7-lr. Miller Is right: Whnt the committee professions: 
·tion would mean is · t.hat the FTC. would .be . One final point o( note: the Commerce 
c."'!'e-j from investigating- or charging Comn1lltee also voted to Like aw:iy lhc F'TC's 
~· 'e$.Sicnals who m:::y be en;!:igcd in, among 2\jtho:-itr to ban adverUscrr.cnts ttwt arc only 
-. ~: Lhi.ngs, dc.-ccpLiv!: tr:ice methods. p:icc- : "un!:iir" but not necc..ss.arily dcrqllvc. ·it is 
.:.i.ng, or crcaling tracie codes tbnt de!ibcr· .. lnterc~Ling that lhc.cigarctt~ industry loLibicd 
~ :y : rcsL'1cl cornpetJUcn. Anc! . the ,Pilr1 ic!.l! ;u-!y inter-.si vcly for L'::: ~ part!::ubr 
ofe!.tionals who would be so excluded arc~ exclusion. Some FTC lawyers believe lhal · 

1:-s.on:s who not only hnvc trem·endous polill· '·such an exemption could t:ikc awny lhc agcn- · 
'. ! J..nnucnce and ready . access lo - lnrge. cy·~ ;1u~hority over cig:irett e warning Jal..>cls: · 

1

1ounts of crunpni l;'fi funds but who clcai al-, · The '·'u r./;Ur" adverLising exclusion, like lhe · 
:isl daily. ~lh a s!gnuJcant perccntnge . of. ·,exclusion on r_egulaling professionals." is dub!· i· 
::!'US populaLion. · ... · . , . . . · ous lcg !sliltion lhat should be forthrighlly 

I ~~rtunat~l~ •.. ~-~h •. t~c. -~~] .! .. ~c.n~~e •. n~d. s.crop~~ ~): ~~n~r~s.~ ~ ~ ~·~1~1~ .. .••• ".' ••.• • J 
• • I 
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