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Mr. James Cicconi

Assistant to the Chief of Staff and
Special Assistant to the President

The White House

Washington, D. C. 20500

Dear Jim:

Enclosed are several pages excerpted from the recently
published Economic Report of the President.

It is a matter of concern to me that it could be
interpreted from this piece that different parts of the
Administration are voicing different approaches to revision
of the Clean Air Act.

We have communicated these concerns to the Council of
Economic Advisors, but feel the issue is still unresolved.

I would appreciate your thoughts on this matter.

Sincerely yours,

A

Anne M. Gorsuch

Enclosure
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change in the law that would eliminaie limitations on the commod-
ities that a certificated carrier can transport.

The Administration has also been working with the Congress on
legislation that would require economic analvsis of proposed regula-
tons. The Congress has held extensive hearings on several bills that
would require all Federal regulatory agencies to analyze the costs and
benefits of their major regulations. The Administration is supporting
S. 1080, which would codify the requirements of Executive Order
12291 so that it would apply to all agencies. In addition, the bill
would require that each major rule be reviewed every 10 vears.

THE CLEAN AIR ACT AND ECONOMIC ANALYSIS

The most important regulatory enabling legislation now being re-
viewed by the Congress is the Clean Air Act. Many of the questions
that permeate social regulation arise in the case of this landmark law.
The Council of Economic Advisers has developed three general prin-
ciples which illustrate the role of economic analysis in designing a
regulatory program such as the Clean Air Act.

First, Federal regulation should focus on situations where there s a clear na-
tional problem. An example of this approach would be strengthening
Federal responsibility for dealing with air pollution transported
across State and national boundaries while leaving air pollution prob-
lems that are local in nature to State or local governments whenever
practical.

Second, the benefits and costs of regulation should be considered in designing
a new regulatory program. For example, vanious emission standards
could be set at levels at which the incremental benefits are equal to
the incremental costs, and benefits and costs could be considered
when determining State implementation strategies.

Third, consumers, businesses, and State and local governments should be
granted flexibility in the way they meet Federal standards. Thus, those sub-

ject to regulation would be encouraged to use the lowest cost means
for achieving standards.

The following discussion shows how these three principles relate
to several important provisions of the Clean Air Act.

LONG-RANGE TRANSPORT

The pollution control programs established under the current
Clean Air Act focus on improving ground-level air quality relauvely
near the sources of pollution. Although the act contains provisions
for States to notify the Environmental Protection Agency (EPA) if a
neighboring State i1s “exporung” its pollution, EPA’s authority to
order remedies is limited. Moreover, the States typically have been
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unable to arrive independently at appropriate and inexpensive solu-
tions to such problems through negotiauon or litiganon. Therefore,
a case can be made for strengthening Federal involvement in air pol-
lution problems which transcend State or national boundaries.

AMBIENT AIR STANDARDS

The Clean Air Act requires EPA to set uniform primary and sec-
ondary National Ambient Air Quality Standards (NAAQS) for several
pollutants that are considered to endanger public health and welfare.
The primary NAAQS are to be set at levels adequate to “'protect the
public health,” with an ‘“adequate margin of safety” to account for
scientific uncertainties. However, a Federal court has ruled that the
consideration of costs in setting the primary standards is prohibited.

The secondary standards are to be set at levels that protect the
public welfare, which covers such things as property damage. The
consideraton of costs is also constrained in setting secondary stand-
ards.

If the Federal Government were given effective authority to regu-
late pollution that crosses State and national boundaries, then the
States could play a major role in establishing the primary air quality
standards and an exclusive role in establishing secondary standards.
The Federal Government could set a presumptive primary ambient
air standard, but the States would be free to modify the national pri-
mary standard applicable to them in light of local conditions. The
sctting of secondary standards could be left entirely to the States.
The desirability of such changes, of course, depends on a variety of
factors in addition to economic impact.

TECHNOLOGY-BASED STATIONARY SOURCE STANDARDS

.The Clean Air Act rcquires EPA and the States to establish emis-
sions standards for stationary sources. EPA must set new source per-
formance standards primarily on the basis of the cost and availubility
of control technologies and the financial strength of the individual
industries.

The current systemn of technology-based emissions standards. how-
ever, creates numerous difficulties. EPA does not consider benefits
when sctting stationary source standards. The standards are set
primarily on the basis of the feasibility of the control technology,
subject to an industry’s ability to pay for the controls. The benefits
and costs of air pollution control are, therefore, only considercd indi-
rectly.

Scecond. under these standards the marginal cost of emission con-
trols may vary widely among different sources within a given region,
thereby unnecessarily increasing the total costs of abatement. For ex-

ample, n
sources ¢
ant remo
ant cause
requirem
plant me
plants, m
Many s
changed
the princ
sions. Ur
control a
ent with
standards
Ing sourc
to new p
costs of «
that amb
not vet r
expire or
ance. In
to assure
trols.
EPA h:
“bubble,’
efforts ar
the estab
types of ¢
In add
performa
set n ter
rates rath
percentag
and high
sive than
centage 1
either tyy
sulfur co:
tive meth

MOBILE S¢
The CI

ards for
maintain




B
-
»

xpensive solu-
on. Therefore,
yent in air pol-
ndarnes.

{mary and sec-
QS) for several
th and welfare.
o “protect the
to account for
“1uled that the
< i~ prohibited.
hat protect the
v odamage. The
~condary stand-

thon ity to regu-
lirtes, then the
s air quality
dary standards.
timary ambient
he national pri-
onditions. The
- 1o the Stuates.
on a varicty of

cstablish emis-
¢w osource per-
and availabaluy
the mdinvidual

t n..’ Hii\. h(‘w-
o e henefite
Cadds e st
ol (:(t:uull*-.:\',
i Le benelis
s odered anedi-
NIRRT

b b R Eth,

t "u (38 )

ample, more stringent controls on new sources than on existing
sources often lead to a much higher marginal cost per ton of pollut-
ant removed in new plants than in old, even though a ton of pollut-
ant causes comparable health damage, regardless of its source. The
requirement for more stringent standards on new sources may inhibit
plant modernization and, by delaying the replacement of older
plants, may even increase near-term pollution.

Many students of the subject have urged that the current system be
changed to a system in which marketable permits would be used as
the principal means of achieving control over stationary source emis-
sions. Under a marketable permit system, the State or local pollution
control authority would issue a number of emissions permits consist-
ent with ambient air quality goals. In areas currently within the
standards but experiencing economic growth, the operators of exist-
ing sources of pollution would have an incentive to sell their permits
to new polluters when the market value of the permits exceeded the
costs of controlling existing sources of pollution. This would ensure
that ambient standards were achieved at lowest total cost. In areas
not yet meeting the standard, some of the emissions permits would
expire on a predetermined schedule to bring the area into compli-
ance. In this view, the trading of permits among sources would help
to assure that the standard was reached using the most efficient con-
trols.

EPA has been moving toward a transferable permit system with its
“bubble,”” “emission banking,” and “offset” policies. However, EPA’s
efforts are seriously constrained by statutory directives that require
the establishment of various technology-based standards for different
types of sources of air pollution.

In addition, the 1977 amendments to the act require new source
performance standards for fossil-fuel-fired stationary sources to be
set in terms of a percentage reduction from uncontrolled emissions
rates rather than as a maximum allowable emissions rate. Hence, the
percentage reduction in emissions must be the same for both low
and high sulfur coal. Since low sulfur coal is gencrally more expen-
sive than high sulfur coal and the legislation requires that the per-
centage reduction in cmission rates be the same for sources using
either tvpe of coal, the legislation creates an incentive to burn high
sulfur coal even though low sulfur coal might be the most cost-effec-
tive method of meeting the goals of the legislation.

MOBILE SOURCE STANDARDS

The Clean Air Act directs EPA to enforce uniform national stand-
ards for motor vchicle emissions. California has becen allowed to
maintain a more stringent set of standards for vehicles sold in that
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State. In the view of some analysts, the uniform Federal standards
result in overcontrolling motor vehicle emissions in some relatively
clean areas and perhaps undercontrolling emissions in some relauve-
ly polluted areas.

 An alternative approach would be to allow EPA to issue two sets of
standards: a stringent set for autos registered in areas with severe air
pollution problems, and a less stringent set for autos registered in
relatively clean areas. Each State would decide which of the two sets
of standards its cars would be required to meet, which would depend
on the State’s ambient air standards.

According to its proponents, such a strategy would not cause sig-
nificant environmental or health damage, since the less stringently
controlled vehicles would be registered in areas where additional
automotive emissions would not violate the standards. Moreover,
studies show that such a strategy might substanually reduce the na-
tional costs of controlling automotive emissions.

The Clean Air Act has been interpreted to mean that every auto-
mobile line must meet applicable national emissions standards. This
prevents EPA from allowing the manufacturers to meet the standards
by averaging the results of different model lines. An alternative ap-
proach, allowing EPA to use an averaging procedure in determining
compliance, might save consumers millions of dollars. Such a change
would not increase overall emissions and thus presumably would
leave average public health conditions unafTected.

The Clean Air Act requires that, starting in the 1984 modecl vear,
all cars and light trucks must meet the act’s high altitude standards,
regardless of the area in which the vehicles are sold. This require-
ment will have the effect of significantly increasing the amount of
emissions control required of all cars. Since only 3.5 percent of the
country’s cars are sold at the specified high alutudes (principally 1n
and around Denver), this uniform national requirement may rcquire
a large amount of unnecessary expenditures.

HAZARDOUS EMISSIONS STANDARDS

The Clean Air Act instructs EPA to prepare a Iist of air pollutants
that may cause serious damage to human health and to set emissions
(but not ambicnt) standards for them. The emissions standards are to
be set at levels which provide “‘an ample margin of safety to protect
the public health.™

Consideration of benefits and costs is not prohibited in listing the
pollutants or setting emussions standards, but it is not required
either. In its rulemakings to date and in its proposed “Airborne Car-
cinogens Policy,” EPA has not always balanced the bencefits of air
pollution control against its costs.
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U.S. Department of Justice

Land and Natural Resources Division

Office of the Assistant Attorney General Washington, D.C. 20530

April 16, 1982

MEMORANDUM

TO : Fred F. Fielding
Counsel to the President

Richard A. Hauser
Deputy Counsel to the President

FROM Carol E. Dinkins

Assistant Attorney General

Land and Natural Resources Division
RE : Clean Air Act 12/31/82 Deadline

This morning when we met I described for your information
the approach under consideration by the Environmental Protection
Agency and the Department of Justice for enforcement of the Clean Air
Act deadline of December 31, 1982. As I mentioned, we must devise a
reasonable, credible and orderly enforcement program because there
are a number of sources which cannot comply with the current deadline.
A large number of sources are in the steel industry. Even if Congress
amends the Act, if the phrase "as expeditiously as possible" remains
in the statute, it is likely that we still must move forward to
determine what expeditious compliance could be achieved. Accordingly,
EPA and Justice are actively formulating a strategy which will
encompass all potential noncomplying sources. Because of the interest
of the White House in the Clean Air Act amendments currently under
consideration by Congress, I thought it would be helpful for you to
be familiar with the overall picture of Clean Air Act issues and
certainly enforcement strategy is an important component.

There is attached for your information a memorandum from
me to Robert Perry, Associate Administrator for Legal and Enforce-
ment Policy, summarizing our discussions and basically setting
forth our tentative conclusions on the general parameters such a
strategy would be based upon. There are, of course, numerous issues
within this broad framework which EPA and Justice will continue to
discuss and resolve, but this does give you an overall picture of
the strategy we are developing.

We appreciate your interest in this matter and look forward
to answering any questions you may have.

Attachment




U.S. Department of Justice

Land and Natural Resources Division

Office of the Assistant Attorney General Washington, D.C. 20530

Mpril 16, 1982

TO: Robert Perry
Associate Administrator for
Legal and Enforcement Policy
Environmental Protection Agency

Carol E. Dinkins
Assistant Attorney General
Land and Natural Resources Division

FROM:

SUBJECT: Clean Air Act 12/31/82 Deadline-
Proposed Enforcement Strategy

Summary and Recommendation

This memorandum summarizes our discussions of the
past several days concerning our mutual desire to develop
an enforcement strategy for sources which will be unable
to comply with Clean Air Act requirements by the statutory
deadline of December 31, 1982. As I understand our consensus
view, we agree that EPA and DOJ should publicly announce that
the government will seek shutdown of all sources unable to
meet the 12/31/82 end-date in violation of Clean Air Act
requirements unless they have entered into and are in compli-
ance with expeditious, court-ordered schedules of compliance.
We further agree that courts may exercise their traditional
equitable discretion to fashion a remedy which will allow
violating sources to acheive compliance in instances in which
a substantial public interest mandates continued operation of
a source in violation of the Clean Air Act later than the
Clean Air Act's December 31, 1982 deadline. I am providing Fred
Fielding and Dick Hauser information copies of this memorandum.

Discussion

As you are aware, the Clean Air Act (CAA or Act)
currently contains a compliance deadline of December 31,
1982, The CAA regulatory and enforcement compliance
strategies have required compliance by that date. All State
Implementation Plans for nonattainment areas (SIPs) and
almost all Clean Air Act consent decrees enforcing those




SIPs require compliance by December 31, 1982, 1/ Yet, despite
a vigorous 5-year enforcement effort which resulted in hundreds
of CAA law suits and consent decrees, some major stationary
sources will be unable to comply with the 12/31/82 deadline.
Most of the non-complying sources are steel companies. However,
electric utilities, state hospital and penal facilities and
other publicly-owned sources of air pollution together with

a limited number of industrial sources comprise the universe

of sources which are unable to meet the Act's end-date.

Congress recognized the special need of the steel
companies for an extended compliance period by amending Section
113 of the CAA by the Steel Industry Compliance Extension Act of
1981 (Steel Stretchout). Unfortunately, of the 10 companies
which have applied for stretchout, only 4 applications have
been granted. 2/ The remainder appear unlikely to be granted
and one application (National) has been withdrawn. 3/ Some steel
companies have not applied for stretchout but will not be in
compliance with either existing SIPs or consent decrees as of
December 31, 1982. 4/

EPA must soon act on pending stretchout application
which will almost surely result in denials. Thus, we must
immediately develop a strategy for dealing with those sources.
(both steel and otherwise) which will not be able to meet the
12/31/82 deadline. 5/

1/ The exceptions are United States v. Ohio Edison and United States

v. State of Ohio, both of which contain schedules of compliance
extending beyond December 31, 1982. The decrees were entered without
the benefit of the current in—depth analysis of the Clean Air Act's
deadline on the basis of physical impossibility.

2/ Ford, Sharon, Shenango, Alabama By-Products.

3/ United States Steel Company, Jones and Laughlin, Wheeling
Pittsburgh, Kaiser, and Inland.

4/ Republic, Bethlehem, Aarmco.

5/ We ~onsidered but rejected the idea that an additional amendment
" to the Steel Stretchout provision was a realistic possibility.
Given the volatility of the CAA reauthorization process and the
uncertain timeframe within which it would be possible to obtain

an amendment and the additional time requirements to accept and
evaluate new applications (which would require denial of existing
applications and additional data gathering to determine the
compliance status of sources), we would doubtless reach the

1982 decadline without the prospect of relief in sight. Moreover,

footnote continued on next page




The difficulty in developine an enforcement strategy
is complicated by the CAA reauthorization process now pending
before Congress. The options available to us are:

(1) do nothing while the legislative process is
underway;

(2) announce a public policy of seeking closure of
all sources which cannot comply with CAA requirements
by 12/31/82;

(3) strike a middle course by which we seek expeditious
schedules of compliance through court action recog-

nizing that the 1982 end-date will be exceeded in
many instances.

Option 1 - Do Nothing:

This option is untenable. First, it would undermine
law enforcement both in the environmental area and generally.
We have actively litigated more than 200 CAA enforcement cases
to establish a credible deterrence to non-compliance. Inaction
at this time would destroy any credibility which the government
has in this area. UMoreover, it will appear that the government
is interested only in selective law enforcement which destroys
public confidence in the even handed administration of justice
and undermines all enforcement efforts. Second, it would reinforce
a public perception that this Administration will not enforce
environmental laws precisely at a time when EPA is under substantial
pressure and Congressional scrutiny for its enforcement failures.
Third, it will confer a decided competitive advantage to the most
recalcitrant members of the regulated community who will benefit
from violating the law at the expense of that portion of the
regulated community which has expended vast sums of money to
comply with environmental laws., Fourth, it will establish bad
precedent in 2ll regulatory enforcement areas if we refuse to
enforce laws which may be subject to legislative amendment.
Regulatory requirements are constantly in flux, Particularly
in the environmental area, continuous state and federal activity

5/ CONTINUED

we have grave misgivings that merely substituting "substantial
compliance" for "de minimis" would assist any companies since as

time passes many sources become further out of compliance, decreasing
the likelihood they would quality as substantially in compliance

with existing decrees. It would be disasterous for us to pass

yet another amendment which did not benefit the companies as
intended. The problems associated with the passage of time, the
continuously changing nature of compliance and the inevitable

legal ambiguities make this choise unpalatable.
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results in changing legal requirements. We have uniformly refused
to delay prosecutions where legal requirements were subject to
revision. - Given the fact that the CAA may not be amended until
1983, we would have to cease all CAA enforcement including
enforcement of existing court orders for up to 1 year. This

would be inconsistent with and in dereliction of our responsibility
as law enforcement officers. Finally, even if we decide to do
nothine, many cases have intervening parties which will move
forward without us.

Option 2 - Announcing a Policy of Seeking
Closure of All Non-Complying Sources:

1f we announce such a policy, we must be prepared to
act on it. 6/ This could result in the closure of hospitals,
penal institutions, steel companies, pu “ic utilities and other
major industrial and public sources of air pollution. The result-
ing economic and social costs would be incalculable. This option
should be seriously considered only if no other option is available.

Option 3 - Strike a Middle Course:

This seems the only sensible alternative. Underlying
this approach is our legal opinion that courts possess the equit-
able authority to consider the public interest in continuing
operation of violating facilities and the consequences of their
closure in fashioning a remedy which grants a violator an extension
past 12/31/82 to comply with the CAA.

Both your staff and my staff have undertaken substantial
legal research on the question of whether the December 31, 1982
deadline in the Clean Air Act is mandatory and if so what action
should the government take with respect to sources which will
not be in compliance on that date. We have received draft memoranda
from Eric Smith and Mary Douglas Dick of your staff. Our general
consensus is tht despite the mandatory nature of the statutory deadline,
courts retain their traditionel equity jurisdiction to formulate
relief consistent with the policies of the Act. Thus, the
government may seek expeditious schedules of compliance to bring
sources out of violation and the courts have the equity power to

6/ We dismissed out of hand the idea that we would announce such a
~  poliey and in fact take no action to implement it. We would
destroy our credibility with Congress, Courts, public and regulated
community. Such an approach would be impossible to keep secret.
Our inactivity would give us away.
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approve such schedules even if such schedules extend beyond
-December 31, 1982. 7/

In determining the extent of the district court's
equitable discretion, the touchstone is the statute before the
court. Where the jurisdiction of the district court is invoked
to enjoin acts and practices made illegal by an act and to enforce
compliance with an act, that jurisdiction is an equitable one.
However, the inherent equitable jurisdiction of the court is
limited in the face of a clear and valid legislative command.
Where a statute in so many words, or by a necessary and inescapable
inference, restricts the court's jurisdiction in equity, the
lacks full equity jurisdiction. Porter v. Warner Co., 328 U.S.
395, 397-98 (1946).

Despite express statements in the legislative history
about the mandatory nature of the deadline, however, Congress no
where on the face of the statute provided that a source must
comply by December 31, 1982 or shutdown. None of the provisions
of the Act which make the deadline mandatory compel shutdown.

See Sections 110(a)(2)(A); 113(d); 172(a)(l). Rather, in Section
113(b), the enforcement provision of the Act, Congress authorized
the Administrator to "commence a civil-action for a permanent or
temporary injunction" and gave the district court "jurisdiction

to restrain such violation, to require compliance, to assess

such civil penalty and to collect any noncompliance penalty...."
Thus, Congress did not specify in Section 113(b) any particular
means by which the court was to bring a source into compliance,
but left the formulation of such a remedy to the court's traditional
equity jurisdiction. In Hecht Co. v. Bowles, 321 U.S. 321 (1944),
the Supreme Court placed a similar construction on a virtually
identical statutory provision. Respondent argued that the
mandatory character of the provision (an injunction "shall be
granted") required the issuance of an injunction as a matter

of course once violations were found. Despite the mandatory

terms of the provision, the Supreme Court construed the provision
as leaving "some room for the exercise of discretion on the part
of the court." 1Id. at 328.

We read Section 113(b) also as an acknowledgement that
courts of equity are free to fashion relief consistent with
the statutory policy. A grant of authorlty to issue an injunction
hardly suggests an absolute duty to enjoin plant operations
under any and all circumstances. Had Congress intended to require
shutdown and to depart from the traditions of equity practice,

7/ There remains to be decided an important issue regarding what
~  mechanism the government will use to implement this policy --
a consnet decree or a stipulation of facts. I do not view this
question as a major stumbllng block. 1Its resolution can await
another day.
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Congress would have made an unequivocal statement of its purpose.
See Hecht Co. v, Bowles, 321 U.S. at 329-33. Moreover, if there
~is any question in the Clean Air Act regarding whether shutdown

is mandatory, such ambiguity should be resolved in favor of an
interpretation "which affords a full opportunity for equity

courts to treat enforcement proceedings ... in accordance with
their traditional practices, as conditioned by the necessities

of the public interest which Congress sought to protect.”™ Id. at
330. Because the Clean Air Act does not require a court of equity
to order shutdown, we conclude that the court retains its tradi-
tional equity power to bring a source into compliance. "Absent
the clearest command from Congress, courts retain their equitable
power to issue injunctions in suits over which they have jurisdic-
tion." Califano v. Yamasaki, U.S. -, 99 S§.Ct. 2545, 2559
(1979) (emphasis supplied). In the absence of an express

command mandating shutdown, the district courts retain their
traditional power to balance the consequences of shutdown against
the protection of the public health.

The public interest in allowing violators to continue
operation of facilities which violate the CAA must be found
in the economic and social impact which the closure of major
industrial and public facilities would have on the economy
and the general population. Sources which cannot demonstrate
compelling public as well as private reasons for continued
operation should be required to cease operation. We believe~
that a minimum set of criteria for evaluating a source's eligibility
for continued operation in violation of the CAA is as follows:

(1) source must demonstrate that compliance with the
12/31/82 deadline is impossible. Factors to be
considered in this determination would include
(a) physical impossibility; (2) legitimate capital
and operating expenditures which sources must make
to remain economically viable consistent with
continued efforts to comply with existing decrees
or applicable SIPs. 8/

8/ While we cannot in the normal course recognize economic in-

~  feasibility as a defense to CAA obligations (see Union Electric
Co. v. EPA, 427 U.S. 246 (1976), a court will be required to recognize
Tegitimate capital expenditures which a source must make to continue
operation in fashioning its remedy. A test could be suggested

which would balance a company's priority capital projects; its
historical rate of pollution control and non-pollution control
capital investment; the need to control those sources with greatest
impact on public health; the amount of past capital investment for
modernization which has been made in lieu of expenditures on required
pollution control equipment (particularly for steel sources which
have received a de facto one year stretchout); a company's needed
capital investments to meet current and short term demand or to
provide required services (in the case of public facilities).




(2)

(3)

(4)

(5)

(6)

(7)

(8)
(9)

(10)

Ve

source must currently be undertaking meaningful
efforts to comply with applicable legal requirements

source must not be seeking an extension for an
uncontrolled source which it does not plan to
control (e.g., Kaiser's coke batteries)

source must post bond equal to pollution control
costs to avoid use of shutdown-after 12/31/82 for
sources as to which companies conclude continued
efforts at compliance are no longer desirable

source must be able to demonstrate its ability
ultimately to achieve compliance on expeditious
schedule

source must commit to expeditious compliance
schedule guaranteed by bonds and stipulated

penalties

source must demonstrate public as well as private
interests will be served which mandate continued
operation in violation of CAA. Factors to be
considered here would include (a) public service
nature of source (hospitals, prisons, electric
utilities, etc.); (b) adverse public consequences
which would result from closure (e.g., unemployment
which would have nationally significant impact;
closure of industries of signficant national
importance); (c) impact on public health and
welfare

source must coumit where possible to.interim
procedures to minimize environmental impact

of extension

source must commit to installation of Reasonably
Available Control Technology (RACT) in areas
where no Part D SIP has been finally approved

source must pay significant cash penalty

feel that EPA and DOJ should publicly announce

their policy on enforcement of the CAA 1982 deadline by publication

.

in the Federal Register as soon as possible. A suggested outline

for this announcement is as follows:

(1)

(2)

recognition that 1982 end-date is approaching and
some sources cannot comply

identify some non-complying sources as essential
to public weal such as utilties, hospitals, etc.



(3) recognize that closure of facilities although
authorized by law and appropriate in many instances
may not serve public interest in some cases.

(4) announce belief that courts possess inherent
equitable authority to establish a schedule of
compliance which will require expeditious com-
pliance with CAA but allow violations to continue
past 12/31/82 where public interest requires it

(5) announce policy whereby government will seek
immediate closure of all major stationary sources
which are or will be in violation of CAA require-
ments or existing consent decrees as of 12/31/82
unless prior to that time sources agree to and are
in compliance with court-ordered schedules requiring
expeditious compliance with CAA requirements

(6) announce further requirements of eligibility for
consideration:

a. criteria 1-10 above

b. U.S. will seek appropriate sanctions including
contempt and 113 penalties for past violations

c. existing SIP and consent decree fequirements
will be enforced until finally changed

d. U.S. will not use this as opportunity to
renegotiate existin~ Aderrees where compliance
is possible by 12/31/82

This approach has substantial advantages to other
possible options. It serves fair, advance warning to the
regulated community of the government's firm resolve to enforce
the law. 1In so doing, it serves the function of keeping pressure
on Congress to complete the reauthorization of the CAA because
industry will see this as a tightening of the screw rather than
an escape valve. It also discharges our responsibility to enforce
applicable law until changed by Congress. It will enhance the
public perception of EPA as a protector of the environment and
vigorous law enforcer. It does not interfere with the legislative
process. It allows industry in most instances to avoid shutdown
- £ violating facilities and recognizes their legitimate capital
needs.




This approach does not "hide the ball" on our ultimate
CAA strategy. However, that is an impossibility in any event.
EPA has already approved a consent decree with Commonwealth Edison
Electric Company at its 11 Illinois electric generating facilities
and sent it to the Department for approval. Moreover, EPA has
told Commonwealth Edison that it does not object to extending
decree schedules past 12/31/82. We face negotiations with Inland
Steel Company durine the week of April 19 concerning violations
at its steel plant. The remaining issues are ‘penalties and
compliance schedules which extend well beyond 1982. Other steel
companies which will not qualify for steel stretchout will not
be able to comply with existing consent decrees that contain
12/31/82 deadlines. In many cases, Regional EPA offices have
recommended that contempt actions be referred to the Department
of Justice as soon as the stretchout applications are denied.
Delay on those applications is no longer viable.

Thus, we are already faced with numerous cases in which
companies are in violation of existing decrees or applicable law
and cannot be in compliance by 12/31/82. In 30 days, there will
be even more. In some cases, court deadlines and intervening
parties who are unwilling to delay will force the issue to
conclusion., Avoidance, or even substantial delay, is therefore
not a realistic possibility.

If we publicly announce our policy, we can begin an
orderly process of case development on a reasonable schedule.
Some cases may be ready for filing within 60 days, but the bulk
of them will probably not be ready until mid to late summer. I
suggest the following schedule for implementation of our strategy:

1. Publication of policy in Federal 6/1/82
Register and copies mailed to
identifed companies

2. Complete identification of sources 6/1/81
which cannot comply with 12/31/82
deadline

3. Complete evaluation of evidence, 6/1/82
identify needed additional data

4., Send necessary 114 letters and 7/1/82
Notices of Violation; demand
accrued stipulated penalties

5. Complete needed testing and data 9/1/82
evaluation

6. Institute contempt, decree enforce- as cases are
ment and new actions ready but in

no event later
than 10/1/82
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Conclusion

LY

The recommended approach seems the only realistic alterna-
tive. We will not have the luxury of waiting until fall or winter
to reveal our strategy. Existing case deadlines and pressures
will not permit us to do so. Additional pressure for enforcement
action may come from Congress. If that occurs, a shutdown
strategy would seem to be the only other alternative. That
does not appear to be a viable option. The recommended approach
has substantial resource implications for EPA and the Department
an  will require close coordination to develop litigation strategy
and policies to be applied in litigation., We will, of course,
need to work closely to refine these broad parameters into an
effective, well-defined process which the regulated community
understands and which our staffs can follow in implementing your
policies.
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January 5, 1981

Subject: States Which are not Complying Wit /M_Implementation Deadlines.
From: Laszlo H. Bockh, Acting Director 6i’

Office of Mobile Source Air Pollution Control (ANR=455)
]

To: Xathleen M. Bennett, Assistant Administrator
for Air, Noise, and Radiation (ANR-443)
I. States or local areas not meeting the 12/31/81 deadline
for implementation of Aecentralized T/M programs.
|
North Carclina.-~ The State Environmental Management Commission raquested that

the DMV suspend all implementation activities related to mandatory I/M until
EPA policv is clarified. The State has made no significant orcgress since
mid=-1981. Request for one year extension denied verbally by EPA.

Michigan.- The State legislature has refused to approve I/M ragulations. The
Department of State has not actively worked toward implementation. Request
for 1 year extension denied by EPA.

Missouri.- The State Highwav Patrol feels that thev need additiocnal
legislative authority to enforca an I/M program. EPA disagrees. The Stata
has made no significant progress since early 198l1. SIP revision raflacting a
1 year delay has been submitted to the Region.

Utah (Davis).- The County does not want to implement I/M one vyear =zarlier
than its neighboring county (Salt Lake) which is planning a centralized I/™
program. Issues involving the workabilitvy of the sticker enforcsment system
remain unresolved.

Nevada.~- The State continues its change-of-ownership program, but has made no
progress towards implementation of an annual I/M program. 1981 legislature
delayed annual program start-up until Tuly, 1983.




II. States or local areas which are so far behind schedule that
they will clearlyv not be ahle to meet the 12/31/82 date
for Centralized I/M programs

Kentuckv (Jefferson County).~ A RFP to hire a contractor has not been issued
and is not expected to be issued in the near future. Countv has halted
implementation progress.

Illinois.- A RFP to hire a contractor has not heen issued and is not expected
to be issued in the near future. State has haltad implementation progress.
Indiana.- A RFP to hire a contractor has not been issued and is, not expected
in the near future. The State has halted impl=amentation progress.

Ohio.- The State is unable to establish program details or a detailed
schedule 4due to legislative inaction on the I/M 3tudvy Board rzcocrmendations.

r2 a contractor has not been issued and is not

Wisconsin.- A RFF to hir i
4 « The State is progressing very slowlw.

expected in the near future
Texas.~- The State has made no effort to establish a Adetailed schedule or
implement an I/M program. (Program type also undecided.)

Utah.- A RFP to hire a contractor has not been issued and is not expected in
the near future. The County has halted implementation progress.

A listing of the status for all States that need I/M is akttached. 1In
addition, a briefing paper on the history and status of the Pennsylvania I/M
program has hee provided separately.




States Including I/

States Including I/M
in their Control Strategy
and

Status of I/M Implementation

in Their Control Strategyv

MA
(851

RI
NY
NJ
PA
MD

DE

DC

VA

NC
GA

TN(Nashvilie)

TN{Menmphis)

KY¥(Jefferson Co.)
KY(Boone Co.)

' KY(Campbell, Xenton Co.)

IL
IN
MI
OH
Wl

X

NM(Albuquerque)

MO
co

UT(Salt Lake Co.)
UT(Davis Co.)

CA

AZ
NV
WA
OR

ID(Ada Co.)

Notes: A

city

or

county

Status of I/M Implementation

Implementation progressing, procuring instruments

Implementation progressing, facilities under
construction

Operating

Operating, maintenance becomes mandatory 1/82

Operating

Stalled, litigating regarding court order to implement

Implementation progressing, facilities under
construction

Implementation progressing, adding to existing safety
network

Implementation progressing, adding to existing safetv
network

Operation starting 12/81

Implementation slowed or stopped

Operating, mandatory maintenance begins 4/82

Implementation slowed or stopped

Implementation progressing, adding to existing safety
network

Implementation slowed or stopped

Implementation progressing, requesting oroposals to
construct facilities

No legal authority

Implementation slowed or stopped

Implementation slowed or stopped

Implementation slowed or stopped

Implementation slowed or stopped

Implementation progressing, requesting prorosals to
construct facilities

Implementation slowed or stopped

Implementation progressing, have received proposals to
construct facilities

Implementation slowed or stopped

Operating on change of ownership; annual begins 1/82

Implementation slowed or stopped

Implementation slowed or stopped

No legal authority for annual inspections - operating

change of ownership program

Operating

Operating change of ownership program

Begins operation 1/82

Operating

Pursuing legal authoritv

shown in parentheses indicates the I/M program

administered by a local government agency.

is
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I/M SIP STATUS

January 1982

REGION STATE NPRM PAGE FRM PAGE
I CT 7/2/80 45080 12/23/80 A 84769
MA 3/7/80 14886 9/16/80 A 61293
RI 12/7/79 70486 5/7/81 CA 25446
II NJ 8/8/79 46482 3/11/80 A 15531
NY 12/10/79 70754 5/21/80 A 33981
8/4/81 39612
III DE 7/25/79 43490 3/6/80 CA 14551
3/6/80 14606
9/10/81 45160
DC 7/26/79 37236 12/16/81 A 61254
MD 8/1/79 45194 8/12/80 A 53474
PA 7/24/79 43306 5/20/80 A 33607
1/22/81 7005 8/27/81 43140
12/2/81 ND 58593
VA 7/30/79 44564 8/19/80 CA 55180
4/7/81 20692
9/14/81 45628
12/23/81 62298
IV GA 5/9/79 27184 1/24/80 A 5698
KY statewide: 11/15/79 65781 1/25/80 CA 6092
Tri-county 9/19/80 62506 9/22/80 D 62810
area: 12/12/80 FL 81752
Jefferson Co.: 8/7/81 A 40186
Boone Co.: 7/10/81 35684 11/30/81 A 58080
NC 10/23/79 61055 4/17/80 CA 26038
11/10/80 74515 3/19/81 A 17556
TN Memphis 7/24/79 43302 2/6/80 CA 8004
11/28/80 79116 9/2/81 A 43970
Nashville 10/2/79 56716 8/13/80 CA 53809
v IL 7/2/79 38587 2/21/80 A 11472
IN 3/27/80 20432 1/2/81 CA 36
10/14/80 67683
MI 8/13/79 47350 6/2/80 A 37192
4/14/80 25087
OH 3/10/80 15192 10/31/80 NA 72122
11/7/80 73927 6/19/81 CA 31881
6/18/81 31903 11/6/81 NA 55107
WI 6/17/80 41018 5/6/81 CA 25298
5/6/81 25323




I/M SIP STATUS

October 1981

REGION STATE NPRM PAGE FRM PAGE
VI X 8/1/79 45204 12/18/79 A 74830
NM 8/9/79 46895 4/10/80 NA 24461
' 3/26/81 CA 18692
VII MO 10/25/79 61384 4/9/80 cA 24140
11/21/80 77053 3/16/81 PA 16895
4/3/81 20232 8/27/81 A 43139
VIII co 5/11/79 27691 10/5/79 CA 57401
10/5/79 57427 2/5/80 CA 7801
6/13/80 40167 3/14/80 D 16486
7/23/81 37192 4/2/80 AM 21634
7/16/80 A 47682
UuT 5/16/79 28688 5/5/81 NA 25090
2/19/80 10817
5/5/81 25110
IX AZ 7/5/79 39234 8/11/80 A 53145
CA 9/8/80 FL 59180 12/12/80 FL 81746
San Diego 10/4/79 57109 1/21/81 D 5965
North Coast 4/1/80 21266
South Coast 4/1/80 21271
9/5/80 58912
S Bay Area 4/1/80 21282
S. Cen. Coast 9/5/80 58912
Sacramento 9/5/80 58883
ID 8/8/80 52843 10/23/80 NA 70252
NV 5/7/79 26783 4/14/81 A 21758
X OR 1/21/80 3929 6/24/80 CA 42265
1/2/81 A 35
WA 11/9/79 65084 6/5/80 A 37821
CA: Conditional Approval AM: Amendment
Dz Disapproval A: Approval
NA: No final action FL: Funding limitations
ND: Notice of Deficiency PA: approval of portion

submitted




SUMMARY OF CONDITIONAL APPROVALS

January 1982

FR
REG/STATE DATE
I RI 5/7/81
III DE 3/6/80
VA 8/19/80
IV KY 1/25/80
N
Nashville 8/13/80
v IN 1/2/81
OH 6/18/81
WI 5/6/81
Vvl NM 3/26/81

COMPLIANCE
CONDITIONS

Submission of reports

SIP revision including:
description of progrsm
modifications, commit-

ments, and schedule

Adopt cutpoints

Need schedule and
commitment to
implement & enforce

Legal authority
Campbell & Kenton
Submit enforcement
mechanism to EPA
Commitments to

implement & enforce

Identify resources

commitments, detailed
schedule, programmatic

information

Revised schedule,

resource, commitments

Need revised

schedule, commitments,

enforcement

DEADLINE

7/15/81

1/1/82

6/30/80

No deadline

included

6/30/80

6/30/81

6/30/81

1/8/82

8/15/81

6/30/81

COMMENTS

Partial submittal

received

Schedule revision
received

Approval proposed
4/7/81

Funding limitatiouns

imposed

Deadline missed

Deadline missed

Deadline missed

Submittal received

Deadline missed
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August 21, 1981
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A1R, NCISE, aNC
Subject: Schedule Exzansign,for I/M Programs - Decision Memorandum

From: %:(Charles Gray, Director
Emission Control Techmnology Division

Memo to: ZXathleen Bennett, Assistant Administrator
for Air, Noise and Radiation (ANR-443

THRU: Laszlo Bockh, Acting Directory P
Qffice of Mobile Source Air Pollution Control (ANR=435)

ISSUE

Should EPA policy be revised to allow states to extend their current I/M
implementation schedules?

BACKGROUND

The Clean Air Act Amendments of 1977 require an I/M schedule for the
implementation of an I/M program for all areas that cannot meet carbon
monoxide or ozone ambient standards by 1982. The Acrt also states that SIP
strategies should be implemented as expeditiously as practicable._ By policy
memoranda issued omn July 17, 1978, and February 21, 1979, EPA defined “as
expeditiously as practicable™ for I/M schedules as a final implemenration date
of December 31, 1981 for decentralized (private garage operated) programs and
December 31, 1982 for centralized (contractor or state operated) programs.
These dates were based on EPA's technical judgment and experience with
on=-going programs, and what was felt to be a reasomable period of time to
implement the provisions of the Act. Specifically, it was judged that state
legal authority could be obtained in all- cases ne larer than July, 1980 (1
year after required for the 1979 SIP submittal), and that it would take an
additional 1 1/2 years to develop a decentralized program and 2 1/2 years to
develop a centralized program. (The extra year for centralized programs was
provided because of the land purchasing and facility comnstruction requireme=nts
particular to this type of program.) With only a few exceptions, states
committed to these final implementation dates and one or more interim datesg in
their SIP's, and most have been making progress, although to varying degrees,
toward program start-up.

Many stares have experienced various technical and administrative problems
causing them to miss interim dates of their SIP approved schedule, and thus
are subject to possible citizen suit or EPA enforcement. The most common of
these problems are delays in gerting legislative or administrative approval of
regulations, program design studies, or resources (Michigan, Tennessee,
Missouri, Texas, Xentucky, Wisconsin); delays 1in developing techmical
informarion needed to tailor the I/M program to a state's specific situation
(Massachusetts); and persistent arguments in the public Iforum over the need
for and value of I/M (Michigan, Colorado, Pemnsylanvia, Maryland, Illinois,
Texas). T
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Despite these delays, many states have by now reached the point where
significant, long term commitments of persomnel or financial resources zust be
made in order for the program to proceed. These decisions must be made by no
later than September in order to meet current implementation deadlines;
therefore EPA's decision regarding extension for I/M schedules must be made in
August. The prospects of Clean Air Act revisions and the recent change in
Administration created an atmosphere of uncertainty that has caused most
states to signficantly slow or stop their implementation activities. 1In
particular, many states have been refraining from making npecessary long term
commitments. EPA has not provided guidance or direction to these states to
help them decide on whether and how to proceed. Therefore, more states are
falling into non—compliance with their SIP I/M schedules and are, therefore,
subject to c¢citizen suit and EPA enforcement. Stares which were already in
non—compliance due to technical and/or adminisctrative delays are falling
further behind schedule and are missing additional interim milestones. In
addition, many  states cannott now  techmically achieve their £inal
implementation dates, even i1f they wanted to. Pressure 1s growing to get a
legislative "£ix™, either by state legislatures rescinding state legal
authority (Michigan and Nevada) or by Congress: seeking to modify the Clean Air
Act by considering I/M separately from other strategies.

Letters have been received from Massachusetrcs, Maryland, Utah, Missouri,
Michigan, North Carolina, and Kentucky asking for EPA's position om I/M and
for additional time to implement the program. In effect most of these letters
asked for a hold to be put on I/M schedules until the Clean Air Act is
amended. While in most cases the state received a letter in return, it was
not responsive to their requests; 1t simply said that we were considering our
position and would let them know at a later date. No policy redirection has
been issued. In the case of Michigan, for instance, EPA wrote in March to the
Secretary of State and Michigan's two U.S. Senators explaining to them that
EPA would soon start a formal process of considering needed schedule
extensions. No action has been taken to fulfill this pledge. Subsequently,
the Michigan House unanimously passed a bill to repeal the state's authority
to implement I/M. This bill is currently im commitree and will be advanced
further after summer recess if no action is takem to grant Michigan a schedule
extension.

We believe that there are many legitimate reasons £or granting schedule
delays, and that repeal of state enabling legislation should be avoided.
First, many SIP schedules are unachievable at present, and wildespread
enforcement may be undesirable. Second I/M is still required by federal law
and has been proven to our satisfaction to be a cost—effective air pollution
control strategy (although there continues to be some debate omn this later
point). Repeal of state enabling legislation, which is 1likely if schedule
delays are not granted, would require SIP disapproval under the current Act
and the likelihood of EPA inaction could. prompt citizen suits. Third, should
I/M be retained in the upcoming CAA amendments, obtaining new state enabling
legislarion would be difficult, would require many months if not years, and
would result in a series of state/federal confromntations. Fourth, delays will
allow some states to implement technically better programs than can be
implemented by the current deadlines.
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On August 5, 1981 the Administrator announced the principles that are to guide
the Agency's activities in working with Congress on the reauthorization of the
Clean Air Act. Since those basic principles did not specifically address I/M,
there remains an overlying ambiguity about EPA's position om I/M. State and
local agencies need to have some certainty about whether I/M is a requirement
and 1f so when it will have to be implemented. The key issue between now and
the time the Clean Air Act is revised is, therefore, how do we deal with I/M
schedules and requests to extend them.

OPTIONS:

A. Take No Action

l. Pro: a. Those states that have not implemented or are not now
implementing the program in an expeditous manner should not be
granted policy relief by EPA; enforcement mechanisms provided
by the Act are a more appropriate solution.

b. Does not undercut those states that have made progress and have
or will implement an I/M program within the current policy
deadlines (NY, GA, WA, CO, CI).

c. Those few startes which have made expeditious progress and which
have a demonstrated need for additional time to implement the
program can be granted case-by—case extensions when they ask
for them while still maintaining consistency with the Act's

requirement of expeditous Iimplementatiom of control programs
[172(b)(2) ]~ |

d. Avoids changing policy im mid-stream.

2. Con: a. We have publicly promised relief. Failure to provide relief
will provoke confrontations.

be. Ignores the reality that delays in implementation have occurred
for both techmical and political reasoms, and that it is no
longer possible for all states to implement an I/M program by
the current policy's established dates.

c. Ignores the reality that some states will not make major and
often irreversible financial commitflents to implement an I1/M
program given the uncertainty of a continued requirement in the
CAA. This situation was exacerbated by the recommendation of
the NCAQ that only areas over 1507 of the ambient standard zand
over 500,000 population be required to implement I/M.

d. Ignores the reality that a delay would give some states more
time to implement an improved, more cost-effective program.

e. Bypasses an opportunity to demonstrate that IPA can Dbe
responsive to states needs.



f.

g

4

State legislatures (ML and probably others) can be expected to
react to EZPA non-responsiveness by repealing existing state I/M
enabling legislation. Repeal of legislation will place a state
in non-compliance with Part D of the Aect [172(»)(10)], with a
high likelihood of citizen suits under 304(a){(2), forcing EPA
to disapprove the existing SIP.

Even without repeal of legal authority, citizens groups may
seek to enforce (or seek to compel EPA to enforce) current
schedules.

B. Ask for comments via Federal Register on what EPA should do about schedule

extensions.

l. Pro: a.

2. Con: a.

Issue new

This 1is the mechanism for relief we set forth in our March
response to MI.

Options on. how and if to grant schedule delays will remain
open, and the commenters will provide information needed to
justify any delays.

States and other interested parties will have an opportunity to
comment on and influence EPA policy.

The Federal Register approach 1s time consuming; a £final
decision on our policy for schedule delays would not occur for
at least 3 months. Relief is needed soomer if repeal of
existing state I/M enabling legislatiom is to be avoided.

We- are confident that implementation delays in some states are
needed and justified, thus little new information would result
through the FR. process. Valuable state and Federal resources
would be unnecessarily expended on this process.

This. approach will not appease states that have requested
extensions since they will view this actiomn as a delaying
tactic and that EPA is not providing adequate leadership and
policy direction im a timely manner.

States now behind schedule remain vulnerable along with ZPA to
citizen suits until the issue of schedule extensions 1is

resolved.

policy” which grants up to a 1 vear delay in the £final

implementation deadline to any state submitting a reasonable reduest.

l. Pro: a.

b‘

EPA's position, provided through a revised policy starement,
can be disseminated immediately, rTeducing chances of state
legislation repeal and citizen suits.

Stares with schedules that cannot now be met will get relief.
Reasons for delay, in addition to waiting to see if the CAA is

amended, exist in most states, thus delays can be granted to
any state requesting it.



D. Issue new
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By requiring the state to request the delay, those states whose
executive agencies wish to continue expeditious implementation
will be under less political pressure to utilize the delay than
if there was a wholesale extension granted by EPA.

States would have more time to implement program improvements
and enhancements.

Time and effort will be required to process SIP revisions.

Coordination between HQ and ROs will be required in order to
assure some consistency with respect to the rationale for
granting an Individual state's delay.

Revised implementarion deadlines will, most likely, no longer
be consistent on a natiomal level, raising questions of equity
among states.

States that are moving ahead may be undercut by EPA's new
extension peclicy.

I/¥ legal authority will be open to repeal if state
legislatures must amend legislation to extend the
implementation date.

policy whichk would grant all states a "blanket”™ ome year

extensione

1. Pro: a.

2. Con: a.

EPA's position, provided through az revised policy statement can
be disseminatred Immediately, <reducing <chances of state
legislation repeal.

Avoids requiring states to develop a "techmical” justification
for a delay whem in fact their primary reason ZIor wanting a
delay is to wait and see if the CAA requirement for I/M is
changed ..

Impiementarion deadlines will be comnsistent nationally.

States will get relief from schedules that they can no longer
meet.

States would have more time to implement program, improvements
and enhancements.

States whase executive agencies that want to continue
expeditions implementation will be wunder more political
pressure to delay tham iz Option C, because EPA will have
provided the extension. EPA will be undercutting their efforts.
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b. Greater chance EPA may be sued for allowing a wholesale,
blankert extension with no arguably valid technical
justification.

c. Time and effort will be required to process SIP revisioms.
d. I/M 1legal authority will be open to repeal 1if state
legislatures must amend legislatiom to extend a statutory

implementation date.

DISCUSSION AND RECCMMENDATION

To make a decision on which option is the best, the various pro/con arguments
must be weighed.

Whichever option optiom is chosen should be publicized to the Regions and
States. We believe that the following major principles should be used:

1. Allow time for the CAA, including TI/M, to be considered in a
comprebensive manner. This means avoiding situatioms that would
prompt Congress to act om I/M abead of the rest of the Act.

2. Don't preempt Congress' ability and responsibility to make the £final
decision om I/M.

3. Minimize potemtial Iegal challenges to EPA and the states (citizen
suits); avoild EPA enforcement actiomns and state confrontations.

be Respond to stcate requests; be responsive to legitimate needs and
problems; give relief to those staces who genuinely need it.

5. Avoid premature legislative actions; support states thac want to
improve their programs.

6. Make a clear decision as quickly as possible.

Option A, No Action, would seem to only bury the problem. The States are
likely to criticize EPA strongly for being uncooperative and unsupportive. A
series of legal challenges would likely ensue. While this option would not
pre—judge the final —results of the CAA reauthorization, many state
legislatures would 1likely act in the interim to rellieve their states from
unachievable deadlines by rescinding légal authority to implement I/M, thus
setting up the likelihood of state/federal confrontations.

Option B, Asking for Comments, is similar in effect to the first option in
that it delays any real action presumably to a later date. It does, however,
provide the public with the opportunity to be more involved in Agency
policy-making and buys more time for the Agency to interact with Congress over
the CAA amendments. States will realize that it is a delaying tactic and
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provides no real immediate relief to their problem. As with Option 4, legal
challenges would be likely, and state legislative quick "fixes"” would resul:t.
It was a good idea 6 months ago, but is now too little, too late.

Options C and D, Extension on Request by the State, and Blanket Extension,
offer the most straight-forward approaches. The Agency 1s being responsive to
state needs and problems in a forthright and expeditious manner. Regardless
of the reasons for states being behind schedule, there is not now sufficient
time remaining in many states to implement the program by the recommended
date, thus some relief is necessary. States will be given time to adequately
implement their programs and Congress will be given time to adequately
consider amendments: to the CAA. Major financial commitments to the I/M
program can be deferred umtil Congress revises the Act. While the likelihood
of citizem suits against states will have significantly diminished, suits
against EPA would still be possible because EPA has not, and by granting
delays, is not assuring expeditious implementation in all cases. In addition,
claims would be made that EPA changed policy in mid-stream.

Option C, Extensions oo Request by the State, has two  primary advantages over
Option D, Blanket Extension. First it puts less political pressure on states
whose executive agencies wish to proceed with expeditious implementatiomn, to
request the extension. These states can argue Iintermally that a technically
valid reason for delay does not exist. If EPA grants a universal extension on
its own inmiriative, states wishing to proceed will be under more pressure to
accept the delay. Second, EPA is in a better legal position 1f it grants
extensions on the basis of a request and justification provided by the state.
Granring a blanket extension 1s more likely to stimulate political criticism
that EPA is second guessing Congress, and will more likely prompt citizen
suits than will Optiom C.

Optiorm C, granting up to a 1 year extension in the final implementation
deadline to any state submitting a reasomable request, is recommended. The
revised policy would be implemented by a memorandum from the Administrator to
the Regional Administrators. Stares that desire an implementation delay would
submit a SIP revision containing a revised implementation schedule and a
justificarion for the additional time required. Any reasonable justification
short of wanting to wait to see if the Act is amended could be accepted. The
new expedited SIP approval processes could be used to expedite the SIP
revision and reduce resources expended. (Additional information on
justifications for delay, the length of delay, and the SIP revision process is
attached).

I urge positive and quick action on this recommendation. I have attached for
vour information and concurrence a memo that could be forwarded to and signed
by the Administrator if you agree with this approach. If you have any
questions on this matter, please don't hesitate to contact me.

Attachments




1.

ATTACEMENT

SPECIFIC CONSIDERATIONS FOR GRANTING EXTENSIONS

Under what conditiouns should EPA grant extensions?

The following situations present technically justifiable reasons for
granting a schedule extension. This list 1is not intended as an
all-inclusive set of possibilities.

a. The desire to develop and rthen Incorporata program improvements
beyond those that are minimally required, such as: a better public
awareness effort; a Dbetter wmechanics training program; better
consumer protectionm procedures.

b The desire to develop and then incorporate program enhancements to
increase cost/effectiveness such as mechanic training programs, added
emission tests, and tire pressure checks.

Ce The addition or extension of anr introductory phase to the program
such as mandatory inspection/voluntary maintenance,
change—of—-ownership testing, and extensive voluntary testing with
maximum publicity.

¢. The use of more sophisticated emission amalyzers or other equipment
not currently available to enhance the quality of. the program. ’

e. The need to synchrcnizé program implementatioﬁ dates with adjacent
areas (Missouri - 1Illinois;y Maryland - District of Columbia -
Virginia: for example).

What should be the length of the schedule extension?

Because of past delays, we feel that extsnsions up to one year could be
justified on a techmical basis by many states. The revised schedule would
represent implementation of I/M "as expeditiously as practicable” in those
cases.

Should the ome year distinction between the final implementation date for
centralized and decentralized program be maintained?

There still appears to be a significant difference in the time necessary
to implement these two program approaches. A one year difference still is
appropriate. However, when different program approaches are being used in
ad jacent areas (Califormia; Maryland, District of Columbia, and Virginia;
Salt Lake County and Davis County, Utah), a similar start-up date would be
acceptable. Other circumstances may also arise where it would be
appropriate to grant more time for decentralized programs. Those should



be handled om a case=by—case basis to allow state flexibility and co be as
consistent with past Agency actions as much as possible.

What schedule date should be allowed to be extended?

To provide maximum state £lexibility and comnsistency with past Agency
policy and legal requirements, the final implementation date contained in
the approved I/M SIP schedule should be the date extended. Interim dates
would be revised as required.

What should be the process used to grant extensions and to accept state
revisions?

A similar process should be used as was used with the original EPA SIP and
I/M pelicies, i.e., a policy memoranda from the Administraror to the
Regional Administrators. The memo should be published iz the Federal
Register shortly thereafter. Since the state I/M schedules are currently
in the SIP, schedule extensions must legally be processed as SIP
revisions. This provides notice and opportunity for comment by the public
on EPA's overall palicy as well as the individual state
approval/disapproval actiom. Because each schedule revision must go
through the SIP process, EPA must work closely with the state ro ensure
the development of adequate technical justificatioms. Iz additiom,
paperwork must be reduced and expedited. This can be accomplished by
utilizing the newly adopted SIP proceedures for parallel processing. 1In
addition, if an extemsion is granted, the submittal of comprehensive I/M
documentariomr by July 1982, required by EPA's 1982 SIP Policy dated
January 22, 1981 would alsoc be extended.



Extension to Vehicle Inspection/Maintenance Implemenatation Schedules
The Administrator

Regional Administrators, Regions I-X

All major urbam areas that received an extension beyond 1982 to attain the
national ambient air quality standards for ozonme or carbon monoxide (or both)
were required by the Clean Air Act of 1977 to include a schedule for
implementation of a vehicle emission control inspection and maintenance (I/M)
program as an element of their 1979 state implementationm plan (SIP) revision.
The Act also required that SIP strategies be implemented as expeditiously as
practicable. In accordance with EPA's I/M Policy dated July 17, 1978, and
February 23, 1979, full program implementarion was required for new
centralized I/M programs by December 31, 1982, while all other programs wers
to start by December 31, 1981. Subsequent guidance by EPA allowed final
program implementation for decemtralized programs to extend beyond December
31, 1981 where the delay was due to the procurement of computerized
analyzers. Theser final start-up dates were determined by EPA to represent
implementation of I/M "as expeditiously as practicable”™ based on technical
judgment and experience with on—going programs, and what was felt at the time
to be a reasomable period to implement this provision of the Act.

All states, except Califormia, and Kenton and Campbell Counties in Rentucky,
that are required to implement I/M have adopted the necessary legal authority
and are in various stages of developing or operating I/M on a schedule that
has beenr formally submitted as part of their 1979 SIP revision. Not all
states, however, have been able to .proceed in a manner wnich allows them to
remain inx compliance with the adopted SIP schedule. States. have experienced a
variety of technical and administrative problems. In some cases, states need
more time to develop and incorporate program improvements or enhancements
which increase the quality or cost—effectiveness: of their programs. Other
states. still find that technical problems persist which prevent them from
moving ahead as rapidly as projected by their SIP schedule. We have received
several requests from state agencies and legislators asking for additional
time to implement the program. I would like to respond to those requests now.

Delays in implementating I/M have occurred, making it impossible for many
states to start their programs as originally committed. It is my judgment at
this time that the Agency is justified to grant up to a ome (1) year extension
of the final I/M implementation date contained in the SIP to those states that
submit to EPA z reasonable justification of



need. Revised schedules, permitting improvement or enhancement of
States' I/M programs, would still represent implementatiomns expeditiously
as practicable.

Based om our assessment of the current status of I/M implementation in
the states, —cthe following situations are considered technically
sufficient to grant a schedule extension. This 1list 1is not an
all-inclusive set of possibilities.

1. The desire to develop and then incorporate program improvements
beyond those that are minimally required, such as: a better
public awareness efforc; an extensive mechanics training
program; better comsumer protection procedures.

2. The desire to develop and then incorporate program enhancements
to improve cost/effectiveness, such as: procedures  that
increase fuel savings capabilities of I/M, e.g. added emission
tests and tire pressure checks.

3. The addition or extension of ar introductory phase to the
program such as: mandatory inspection/voluntary maintenance;
change=of-ownership testing; extensive voluntary testing.

4. The wuse of more sophisticated emission analyzers, or other
equipment not currently avallable, that would enhance the
quality of the program.

5. The need to synchronize program implementatiomn dates in
interstate ar contiguous areas.

Since state I/M schedules are currently in the SIP, schedule extensions
must be processed as SIP revisions and accompanied by a revised
implementation schedule which ensures start—up of the I/M program as
expeditiously as practicable. The SIP process provides wnotice and
opportunity for comment by the public on EPA's overall policy as well as
individual state approval/disapproval actioms. EPA should work closely
with the states and provide themr with the latest technical information
available on I/M. Paperwork must be reduced and expedired.

I believe this policy directly responds to state requests and adequately
considers their legitimate needs and problems. This short delay can be
used to develop the most technically sound and cost-effective program
approach to fit individual state needs.



I feel certain that you understand the need to provide the states with
flaxibilicy in this program at this time. I hope that you will see to it
that the states are informed of the options open to them and that any
state request for a schedule extension is processed in an expeditious
manner.
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MEMORANDUM

FROM: John rton

TO: Anne M. Gorsuch

SUBJECT: GSA Attitudes

I have just returned from GSA, where we were discussing
problems with the construction of the Annapolis S&A Laboratory.
The approaches taken and the attitudes expressed were so
positive, in terms of wanting to resolve our problems, that our
people were astounded. I believe they are sincere and reflect
Jerry Carmen's approach of "Let's forget the sins of yesterday
and solve the problems of today."

If you should happen to see him, I would ask that you
indicate our appreciation of his Agency's approach and our
unqualified desire to work cooperatively with GSA.
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" EPA Pressed to Approve
New Fire Ant Pesticide

e

By Ward Sinclair ("

{
Washington Post Stalf Writer

Marching, marching, munching,
munching, the relentless fire ant is !
still waging guerrilla warfare in the
South, and all 18 of the region’s U.S.
senators want Uncle Sam to mount a
new search-and-destroy  mission
against it.

They are pressuring the Environ-
mental Protection Agency to grant a
conditional-use - permit for aerial
spraying and ground applications of
ferriamicide, a controversial pesti-
cide conceded to be a risk to human
health.

An EPA spokesman said yester-
day that the agency is reviewing an
application from Mississippi, which
manufactures the compound at a
state-owned plant, and will make a
decision in several weeks.

If EPA approves ferriamicide,
Mississippi can market its chemicak
in the nine southern states where the
fire ant has infested more than 230
million acres of farm, forest, parks
and yards. The ant slipped into Al-
abama from South America about 50
years ago and has been foraging
across Dixie ever since.

Ferriamicide is made from Mirex,
a potent pesticide used widely for 15
years before Mississippi voluntarily
canceled its use in 1977 just as EPA
was about to ban the product. Mirex
caused cancer in laboratory animals
and was considered a danger to hu-
mans.

EPA’s spokesman said “a helluva
lot of pressure” has come from Cap-
itol Hill, as was the case in 1978
when southern legislators orches-
trated a “grass-roots” letter-writing
campaign to EPA for approval of
ferriamicide. -

During that dispute, EPA held
that ferriamicide was just as toxic as
Mirex but found that it degraded
quickly and posed no significant
long-term risks to human health.

EPA approved ferriamicide but put

strict limits on its use.

Use of ferriamicide was delayed
after the Environmental Defense
Fund sued. Then Canadian research
indicated that ferriamicide was more
toxic than Mirex, the issue was
bogged down in debates between
scientists and Mississippi finally
gave up on plans to make and dis-
tribute its product.

The fire ant has gone right on
marching, but there is a different
twist to the story this time. What-
ever EPA decides, the welfare of a
private chemical firm, American Cy-
anamid, will be affected. Since
Round One, Cyanamid has marketed
a new and much more expensive pes-
ticide effective against the fire ant.

Cyanamid concedes it is watching
EPA closely, and it has hireg former
Georgia  congressman  Dawson
Mathis to help make the case for
Amdro, the firm’s new product. Ma-
this, from a fire ant-infested area,
was a champion of Mirex before he
left Congress.

“We have no view on ferriami-
cide,” a Cyanamid spokesman said,
“but since 1979, none of the facts
has changed. We'd just like to see
that any new product goes through
the same review processes) through
the same hoops that Amdro had to
go through.”

In the view of the southern sen-
ators, the fire ant’s continuing de-
predations do not leave time for
putting ferriamicide through time-
consuming hoops. Sen. Thad

Cochran (R-Miss.) and 16 others

wrote a joint letter this month ask-
ing EPA administrator Anne M.
Gorsuch to approve ferriamicide.
Sen. Mack Mattingly (R-Ga.), de-
clining to take sides for a particular

pesticide, wrote separately to Gor-

such.

An aide to Cochran said research
conducted by Mississippi State Uni-
versity has changed some facts about
ferriamicide. Dr. Carl Alley, an MSU
researcher, said yesterday that tests
indicate the compound degrades
more quickly than the Canadian
studies had indicated.

On the other side, Rep. George E.
Brown Jr. (D-Calif.), chairman of
the House Agriculture subcommittee
that oversees agricultural-pesticide
legislation, also has written Gorsuch,
urging “painstaking and authorita-
tive scientific analysis” before she
makes up her mind on ferriamicide.

Rep. Doug Walgren (D-Pa.),
chairman of a House science sub-
committee, told Gorsuch in a letter
yesterday that he is “extremely dis-
turbed” that EPA would consider
approving ferriamicide “without ad-
equate scientific evidence that the
pesticide is safe.”

Rep. E (Kika) de la Garza (D-

" Tex.), chairman of the Agriculture —

Committee, said this week that he is
not taking sides but opposes EPA
“waiving any existing safeguards.”
He said, “The fire ant is out of con-
trol, but we want to protect against
any potential long-lasting damage to
humans and animals.”

The fire ant, notorious for years in
the South, builds large mounds,
some three feet high or more, which
obstruct and damage farm imple-
ments. Its bite infects animals and
humans. Pesticides seem to stop it,
but only temporarily.

The dispute about ferriamicide is
not likely to be the last heard about
the fire ant this year. Southerners
are upset about President Reagan’s
plan to cut $3.3 million from the
Departinent of Agriculture’s fire ant
eradication budget.

As fate would have it, Cochran is
chairman of the Senate Appropria-
tions subcommittee for agriculture.
His House counterpart is Rep. Jamie
L. Whitten (D-Miss.). And Missis-
sippi, which makes ferriamicide, is
infested with fire ants from border
to border.

“I would say you’ll see the money
back in the budget for fire ants,” a
Cochran aide said.
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Attendance was as follows: S / RS s
Members

Summary of Hudson PCB Meeting - 12/8/81

On Tuesday, December 8, 1981, Administrator Gorsuch, Deputy
Administrator Hernandez and Chief-of-Staff John Daniel met
with interested Members of the New York Congressional
Delegation to discuss the status of Hudson River PCB's.

At the meeting, Mrs. Gorsuch explained to the Members that
before a final Environmental Impact Statement can be issued,
the Agency must await the recommendations of the New York
Siting Board as to where the dredged PCB's will be located
~and what safeguards will be taken to insure the environmental
integrity of that location.

Also present at the meeting was Mr. Robert Flack, Commissioner
of the New York Department of Environmental Conservation.
Flack urged the Agency to act gquickly on the EIS, once the
Siting Board completed its report, and also suggested that EPA
consider concurrent review of evidence the Siting Board is
using to make its determination.

Opposing the PCB dredging project were Rep. Gerald Solomon (R-NY)
and John Zagame, Administrative Assistant to Senator 2lphonse
D'Amato. Solomon cited the likelihood of a 7% increase in PCB
concentrations as a result of suspension following dredging, and
that activated carbon filbers provide a more effective treatment
alternative, as principle reasons for not proceeding further on
the project.
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Rep. Joseph Addabbo Deputy Administrator Hernandez
Rep. Geraldine Ferr;;:zfiifiz Chief-of-Staff John Daniel
Rep. Gerald Solomon Jack Woolley (OCL)
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January 5, 1981

Subject: States Which are not Complying Wit /M_Implementation Deadlines.
i
From: Laszlo H. Bockh, Acting Director 61"
Office of Mobile Source Air Pollution Control (ZNR-45S5)
!

To: Xathleen M. Bennett, Assistant Administrator
for Air, Noise, and Radiation (ANR=443)

-

I. States or local areas not meeting th= 12/31/81 deadline
for implementation of Adecentralized I/M nrograms.

North Carolina.- The State Environmental Management Zommission raquested that
the DMV suspend all implementation activities related +to mandatory I/M until
EPA policy is clarified. The State has made no significant orcgress since
mid=-1981. Request for one year extension denied verbally by EPA.

Michigan.- The State legislature has refused to approve I/M regulations. The
Department of State has not actively worked toward implementation. Regquest
for 1 vear extension denied by EPA.

Missouri.- The State Highwav Patrol feels that thev need additional
legislative authority to enforce an I/M program. EPA disagrees. The Statsz
has made no significant progress since early 198l. SIP revision raflecting a
1 year delay has been submitted to the Region.

Utah (Davis).- The Zounty dJdoes not want to implement I/M one vear earlier
than its neighboring county (Salt Lake) which is planning a centralized I/M
program. Issues involving the workability of the sticker enforcesment system
remain unresolved.

Nevada.- The State continues its change-of-ownership program, bhut has made no
progress towards implementation of an annual I/M program. 1981 legislature
delayed annual program start-up until July, 1983,



II. States or local areas which are so far behind schedule that
they will clearly not be ahle to meet the 12/31/82 date
for Centralized I/M programs

Kentucky (Jefferson County).- A RFP to hire a contractor has not been issued
and is not expected to be issued in the near future. Countv has halted
implementation progress.

Illinois.- A RFP to hire a contractor has not heen issued and is not expected
to be issued in the near future. State has haltad implementation progress.
Indiana.~- A RFP to hire a contractor has not been issued and is, not expected
in the near future. The State has halted implementation progress.

Ohioc.- The State 1is unable to establish program Adetails or a detailed
schedule due to legislative inactieon on the I/M 3tudy Board rzccmmendations.

Wisconsin. - A RFP %o hire a contractor has not been issued and is nobt
expected in the near rfuture. The State is progressing very slowlw.

Texas.=- The State has made no effort to establish a detailed schedule or
implement an I/M program. (Program type also undecided.)

Utah.- A RFP to hire a contractor has not been issued and is not expected in
the near future. The County has halted implementation progress.

A listing of the status for all States that need I/M is akttached. In
addition, a briefing paper on the history and status of the Pennsylvania I/M
program has bhee provided separatelv.



States Including I/M
in their Control Strategy
and
Status of I/M Implementation

States Including I/M

in Their Control Strategy Status of I/M Implementation
MA Implementation progressing, procuring instruments
CT Implementation progressing, facilities under
construction
RI Operating
NY Operating, maintenance becomes mandatory 1/82
NJ Operating
=>=PA Stalled, litlgating regarding court order o implement
MD Implementation progressing, facilities under
construction
DE Implementation progressing, adding to existing safety
network
DC Imprlementation progressing, adding to existing safetv
network
VA Operation starting 12/81
==NC Implementation slowed or stopped
GA Operating, mandatory maintenance begins 4/82
=TN{Nashville) Implementation slowed or stopped
TN(Memphis) Implementation progressing, adding to existing safety
network
=—XY¥(Jefferson Co.) Implementation slowed or stopped
KY(Boone Co.) Implementation progressing, requesting oroposals to
construct facilities
—KY¥(Campbell, Xenton Co.) No legal authority
-IL Implementation slowed or stopped
—IN Implementation slowed or stopped
—MI Implementation slowed or stopped
-=CH Implementation slowed or stopped
WI Implementation progressing, requesting proposals o
construct facilities
—TX Implementation slowed or stopped
NM{Albuguergue) Implementation progressing, have received proposals to
construct facilities
- MO Implementation slowed or stopped
co Operating on change of ownership; annual begins 1/82
-UT(Salt Lake Co.) Implementation slowed or stopped
=—UT(Davis Co.) Implementation slowed or stopped
-—~CA No legal authority for annual inspections - operating
change of ownership program
AZ Operating
NV Operating change of ownership program
WA Begins operation 1/82
OR Operating
ID(Ada Co.) Pursuing legal authority

Notes: A city or county shown in parentheses indicates the I/M program is
administered by a local government agency.
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susJEcT: I/M SIP Status
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FROM: Gene Tiermey _ ‘' . .
Inspection/Maintienance Staff
!

TO: Addressees

Attached are current editioms of the I/M SIP Status and the
Summary of Conditional Approvals. Note that several raw
rulemakings are listed and several changes in conditional
approval status have occurred since the last issue. All
published rulemakings are available in Room 617 for your use.
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I/M SIP STATUS

January 1982

REGION STATE NPRM PAGE FRM PAGE
I CcT 7/2/80 45080 12/23/80 A 84769
MA 3/7/80 14886 9/16/80 A 61293
RI 12/7/79 70486 5/7/81 CA 25446
I1 NJ 8/8/79 46482 3/11/80 A 15521
NY 12/10/79 70754 5/21/80 A 33981
8/4/81 39612
ITI DE 7/25/79 43490 3/6/80 CA 14551
3/6/80 14606
9/10/81 45160
DC 7/26/79 37236 12/16/81 A 61254
MD 8/1/79 45194 8/12/80 A 53474
PA 7/24/79 43306 5/20/80 A 33607
1/22/81 7005 8/27/81 43140
12/2/81 ND 58593
VA 7/30/79 44564 8/19/80 CA 55180
4/7/81 20692
9/14/81 45628
12/23/81 62298
v GA 5/9/79 27184 1/24/80 A 5698
KY statewide: 11/15/79 65781 1/25/80 CA 6092
Tri~county 9/19/80 62506 9/22/80 D £2810
area: 12/12/80 FL 81752
Jefferson Co.: 8/7/81 A 40186
Boone Co.: 7/10/81 35684 11/30/81 A 58080
NC 10/23/79 61055 4/17/80 CA 26038
11/10/80 74515 3/19/81 A 17556
TN Memphis 7/24/79 43302 2/6/80 CA 8004
11/28/80 79116 9/2/81 A 43970
Nashville 10/2/79 56716 8/13/80 CA 53809
v IL 7/2/79 38587 2/21/80 A 11472
IN 3/27/80 20432 1/2/81 CA 36
10/14/80 67683
MI 8/13/79 47350 6/2/80 A 37192
4/14/80 25087
OH 3/10/80 15192 10/31/80 NA 72122
11/7/80 73927 6/19/81 CA 31881
6/18/81 31903 11/6/81 NA 55107
WI 6/17/80 41018 5/6/81 CA 25298

5/6/81 25323




I/M SIP STATUS

October 1981

REGION STATE NPRM PAGE FRM PAGE
VI TX 8/1/79 45204 12/18/79 A 74830
NM 8/9/79 46895 4/10/80 NA 24461
3/26/81 CA 18692
VII MO 10/25/79 61384 4/9/80 CA 24140
11/21/80 77053 3/16/81 PA 16895
4/3/81 20232 8/27/81 A 43139
VIII co 5/11/79 27691 10/5/79 CA 57401
10/5/79 57427 2/5/80 CA 7801
6/13/80 40167 3/14/80 D 16486
7/23/81 37192 4/2/80 AM 21634
7/16/80 A 47682
uT 5/16/79 28688 5/5/81 NA 25090
2/19/80 10817
5/5/81 25110
IX AZ 7/5/79 39234 8/11/80 A 53145
CA 9/8/80 FL 59180 12/12/80 FL 81746
San Diego 10/4/79 57109 1/21/81 D 5965
North Coast 4/1/80 21266
South Coast 4/1/80 21271
9/5/80 58912
S Bay Area 4/1/80 21282
S. Cen. Coast 9/5/80 58912
Sacramento 9/5/80 58883
1D 8/8/80 52843 10/23/80 NA 70252
NV 5/7/79 26783 4/14/81 A 21758
X OR 1/21/80 3929 6/24/80 CA 42265
1/2/81 A 35
WA 11/9/79 65084 6/5/80 A 37821
CA: Conditional Approval AM: Amendment
D: Disapproval A: Approval
NA: No final action FL: Funding limitations
ND: Notice of Deficiency PA: approval of portion

submitted
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SUMMARY OF CONDITIONAL APPROVALS
January 19382
FR COMPLTIANCE
REG/STATE DATE CONDITIONS DEADLINE COMMENTS
I RI 5/7/81 Submission of reports 7/15/81
SIP revision including:
description of progrsm
modifications, commit - Partial submittal
ments, and schedule 1/1/82 received
III DE 3/6/80 Adopt cutpoints 6/30/80 Schedule revision
received
VA 8/19/80 Need schedule and
commitment to No deadline Approval proposed
implement & enforce included 4/7/81
IV KY 1/25/80 Legal authority 6/30/80 Funding limitations
Campbell & Kenton imposed
TN Submit enforcement
Nashville 8/13/80 mechanism to EPA 6/30/81 Deadline missed
v IN 1/2/81 Commitments to
implement & enforce 6/30/81 Deadline missed
OH 6/18/81 Identify resources
commitments, detailed
schedule, programmatic
information 1/8/82 Deadline missed
Wi 5/6/81 Revised schedule,
resource, commitments 8/15/81 Submittal received
VI NM 3/26/81 Need revised
schedule, commitments,
enforcement 6/30/81 Deadline missed
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a § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
"’+,4L m‘t&f WASHINGTON, D.C. 20460
September 16, 1981
OFFICE OF
GENERAL COUNSEL
MEMORANDUM

SUBJECT: Feasible Approaches to the Clean Air Act Funding
Limitations in California and Kentucky

FROM: David E. Menotti, Associate General CounselMgW
Air, Noise & Radiation Division (A=-133)

THRU : Frank A. Shepherd, Associate Administrator s;2~7~£*"é
Legal Counsel and Enforcement - #m-‘l‘ -

TO: The Administrator

As you are aware, the previous Administration cut off
federal highway and sewage treatment grant funds to parts of
California and Kentucky under Section 176(a) and Section 316
of the Clean Air Act. These states received attainment date
extensions for ozone and carbon monoxide, but failed to
enact statutes authorizing vehicle inspection/maintenance
("1/M") programs, and were not making reasonable efforts. to
do so. We need to decide the position of this Administration
concerning these funding cut-offs. In the case of California,
we need to decide quickly, because the matter is in litigation.

While there are a number of possible options, */ I feel
that only two options warrant your consideration -- the
current EPA position, which is based upon the interpretation
that extension states were required to have an I/M statute
in 1979, or a new position, based upon the interpretation
that extension states are not required to have an I/M statute 5
until July 1982.

w7 These options are described in the attached memorandum.

One of the other options involves reinterpreting Section 176(a)
to allow funds to be cut off only if the State fails to
"consider™ an I/M program. While this interpretation tracks

the statute litefﬁlly, it is clear that Congress intended
Section 176 to apply if a State did not submit a plan sat-
isfying minimal requirements or was no longer making reasonable
efforts toward submission of a satisfactory plan. Section 176
was specifically included to use federal grants as a lever

to get states to submit approveable plans. (continued next page)
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Under the Clean Air Act, each state which receives an
attainment date extension for ozone and carbon monoxide was
required to submit, as part of the 1979 SIP revision required
by section 172, a schedule for the implementation of I/M.

See Section 172(b)(11)(B). EPA's current interpretation
that a schedule and a statute were required in 1979 is based
on Section 172(b)(10), which reguires a SIP to include

written evidence that. . . [the state or
other government entity] have adopted by
statute, regulation, ordinance, or other
legally enforceable document, the necessary
schedules and timetables for compliance

e« ¢« « o" [Emphasis added].

However, extension states are also required to submit
additional SIP revisions by July 31, 1982. Pursuant to
Section 172(c), this plan revision must contain "enforceable
measures to assure attainment of the applicable standard not
later than December 31, 1987." The new position would be
based on the interpretation that "enforceable measures”
include the I/M statute, and that therefore an I/M statute
is a 1982 requirement, not a 1979 requirement.

If EPA retains its current position, it would be very
difficult to 1lift the funding restrictions in California and
Kentucky on the basis that these states were making reasonable
efforts to satisfy the 1979 requirements. However, under the
new interpretation, the earliest date that funding limitations
could be imposed for a failure to submit legal authority for
I/M would be sometime after July 31, 1982. Under the new
interpretation, EPA would be obligated to remove the current
funding restrictions.

Attachment

(footnote continued from previous page)

While one can quarrel with Congress' wisdom in this regard,
it is clear that Congress wanted the states to produce plans
satisfying the requirements -- not just think about them.
Accordingly, this option does not appear to be a viable one.
We are preparing a more detailed memorandum on this issue,
which should be available tommorrow.
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SUBJECT: Briefing Paper on Section 176(a), Withholding of
Bichway Funds and Section 316, Withholding of

Sewer Funds
FROM: ? €YK, Acting Assistant Administrator

for Air, Noise and Radiation

MEMO TO: The Administrator

Background

On December 12, 1980 EPA published in the Federal Register
(45 Fed. Reg. 81476) a Gecision to impose limitations on
federal funding assistance for six spzcific urban areas in the
State of California and two counties in the State of Kentucky.
These actions were taken under sections 176(z) and 316(b) of
the Clean Alr Act because the states had failed to submit and
were not making reesonable efforts to submit & Part D State
Implementation Plan (SIP) revision that considzred the regulre-
ment of Section 172(b)(1ll) to "establish a specific schedule
for implementation of a vehicle emission contrcl inspection and
malntenance (I/M) program." Secticn 172(b)(10) reguires the
SIP "to include written evidence that the state, or the general
parpose local government ... have z3opted by statute ... Or
other legally enforczable document, the nzcessary regulremants
and schedules and timetables for comcliance ...." The lejislae-
tures had failed to pass legicslaticn providing legal avthority
adeguzste to implement and enforce the rejuired I/M program.

Section 176(a)

Section 176(a) reguires the Administretor to withhold all
grants authorized by the Clean Air Act upon f£inding that a
state either has failed to submit, bv the applicable deas-
line,? a SIP revision which "considers" all of the

1 1Initial SIP revisione reguired by Part D must be submitted
to EPA by July 1, 197¢. "If a state has received an
attainment date extension for ozone or carbon ronoxide, a
second SIP revision must bz submitted by July 1, 1982,
Section 176(a)(3). See also section 129(c) (uncodifield).




requirements of section 172, or is not making "reasonable
efforts" to submit such a revision. Section 176(2) states that
the funding cutocff is mandatory once the Administrator has made
such a finding.

Szction 176(a) also requires the Secretary of Transpor-
tation to withhold grants authorized under Title 23 of the
United States Code once the Administrator makes the finding
describsd above. Projects related to safety, mass transit, or
air quality improvements may be exempted.

DOT/EPA Agreem=nt on Hiqhwav’Fundinq Limitations

Cn April 10, 1980 EPA and DOT published a Notice in the
Federal Register setting forth policy and procedures for
applying the highway funding limitations prescribed in section
176(a) of the Clean Air Act. The policy states that the
states' responsibility to “consider" all of the requirements of
section 172 includes an affirmative duty to incorporate
required program elements into their SIPs (45 FR 24695). The
policy also defines "reascnzble efforts" as good faith efforts.
It provides for the Administrator to dstermine on a
case-by-case basis whether a state is making good faith efforts
to submit a SIP revision vhich considers all of the elements
reguired by section 172.

Tne procedures reguired EPA to: (1) i1dentiiy the areas
that might be subsect to the funding limitations; (2) notify
the Federal Highway Administration (FHiA), the affected state
and local governmants and other agencies of the initial
identification; (2) meet with affected parties to discuss the
reasons for the initial finding; (4) provide 30 days for
negotiations to correct deficiencies; (5) publish 2 prooosed
finding in the Federal Reaister; (6) provide 30 aays for public
commant; and (7) pudblish a finaing signed by the Administrator.
The procedures also cspzcified that removel of the funding
limitations would be by Federzl Regicter notice with a 30-day
public comment psricd provided prior to final action.

The April 10th EPA/DOT agreemesnt also contains definitions
to guide determinations on those projects that could qualify -
for exemptions from the funding limitations as safety projects,
mass transit projects or transportation improvemsnt projects
relgted to air gquality improvement.

\\.'.



Section 316(b)

Section 316(b) provides the Administrator with discretion
to withhold EPA grants for the construction of sewage treatment
works under any of the circumstances described in subsections
316(b) (1) - 316(b)(4). EPA relied on section 316(b)(2) to
withhold construction grants in California and Kentucky.

Section 316(b)(2) provides that the Administrator may
withhold EPA grants for the construction of sewage treatment
works in any area of a state that doss not have in effect an
EPA approved SIP which takes into account and provides for the
increased emissions resulting directly or indirectly fram the
construction of new sewage treatmant capacity.

Section 316 Policy

On July 23, 1980 the Administrator sent a mzmorandum to
the Regional Administrators outlining EPA's policy and
procedures for implementing section 316 (45 FR 53382,

Auvgust 11, 1980).

The policy interprets section 316(b)(2) to provide the
Administrator with authority to withhold grants under two types
of circumcstances: f£irst, 1f a state has not submitted a
required SIP revision, and second, if a state's approved SIP
revision dozs not account for the increased emissions resulting
from the operations of new sewaae capacity. The Administrator
directed the Regional Administrators to "withhold all sewage
treatment works constructlon grants in nonzttainment areas
where the 1972 SIP revision is not approved or conditionally
approved and the state 1s not making reasonable efforts to
submit the SIP." They were also advised to use the sane pudblic
notification and review procedures for withholding any
construction grants as are used for withholding transportation
and 2ir guality funding pursuant to the DOT/EFA section 176(a)
policy. Tne policy provides for exempzions where sewage
treatment vorks are needed to correct an existing water
pollution problem that endangers puhblic health and where
projects improve treatmsnt capability but do not expand
treatment capacity for future growth.

Vehicle Inspsction/Maintenance Reauirements

Section 172

Section 172 lists plan revision reguirements for all
nonattainment areas necessary to provide for attainment by
December 31, 1982. Section 172(b)(2) stipulates that all



"reasonable available control measures" be implemented as
expeditiously as possible,

In addition, section 172(a)(l) provides that states which
show they cannot attain the standards for ozone or carbon
monoxide by 1982 may extend their attainment dates up to
Decembar 31, 1987. However, states which obtain extensions
must comply with additional reguirements, including the
submittal of a schedule for implementation of a vehicle
emission control inspection and maintenance program.

Also, section 172(b)(10) requires all states to include in
their Part D plan revisions written evidence that they have
adeguate legal authority to implement each of the requirements,

- schedules and timstables they include in their Part D plans.

EPr's I/M Policy

EPx's 1/V policy is contained in a July 17, 1978
memorandun from the former Assistant Administrator for Air,
Noise and Radiation. States were reguired to include in their
1979 SIP revisions both the schedule for I/ implem=ntation
and the evidence for legal athority reguired by section
172(b)(10). EPA informa3d the states that it would view a
fzilure to submit evidance of legal authority to implement
required I/ programe as a fallure to coTply with & reguirement
of Part D. Such a fallure to comply with this reguirement by
the appropriate deadline would constitute a failure to submit
an essential element of the SIP.

As explained in 2 June 4, 1980 memorandum on Adeguate
Legal Authority to Implement Inspection/tailntenancs Programs
from the General Counsel to the Administirator:

"Certificaticn of adeguate legal authority is essential

to insure that a state has made thz legal and politicel
commnitment to programs and msasures 1t has submitted to
EPA as part of its SIP and for which it has taken emission
credit. Without this certification EPA would have no
assurance that the state was making a serious effort to
comply with the reguirements of the Act.”

The July 17, 1978 policy memorandum also described certain
minimum reguirements for all I/ programs. Included was a
requirem=nt that a state commit to achieve by December 31, 1987
at least a 25 percent reduction in light duty wvehicle emissions
of hydrocarbons and carbon monoxide through operation of its
I/ program. The policy was based on an analysis of an operat-



ing I/M program in New Jersey which indicated that it wes
reasonable to expect such reductions from any I/ program. The
policy was also based on legislative history indicating that
Congress modeled its IM requirements on this New Jersey
program (122 Cong. Rec. 30480-30481, Sept. 15, 187¢).

Experience Under the Funding Limitations to Date

Czliformia. The total effect of withholding federal funds
in the six urban areas in Califormia is difficult to estimate.
This is true because the state itself makes an initial deter-
mination whether a project might gqualify for a safety, mass
transit, or air quality project exemption. If the state does
not believe such a gqualification is possible, it will pass over
that project and select one further down on the priority list.
Originally, EPA estimated that $457 million in transportation
projects might be affected by the fund withholding action.

Tne projects that the state selects are submitted to the
Federal Highway A&ninistration (FEWR). FREi®A determines when a
particelar project meets the criteria for an exemption. FHR
consults with EPA on projects that are questionable. To date,
302 highway projects whose price estimates total $61.6 million
have been exempted and allowed to proceed towards construc—
tion.

Five months ago, EPAZ estimated that $389 million in sewage
treatment works grants could bz affected by the fund with-
holding during one £fiscal ysar. To date, 46 waste water
treatment projects have been exempted because they did not
increase capacilty and were necessary to protect public health,
or because their capacity was less than 1 million gallon par
day. The total value of the sewer projects that received
exermptions is $52 million.

Keontuckv, For the twdo countiles in Kentucky affected by
EPA's azcision, 14 highway projects totalling S€.6 miliion ware
scheduled for construction in FY 1981. Eight of these projects
have been or will be exempted under the DOI/EPR agreement.

This m2ans that only 6 projects with a dollar value of $2.5
million will be withheld. Only one sewer project was proposed
in these two counties in FY 1981 and it has been exemdted. -

Options Available

General Discuscion.  Tne options described below?
present methods- the Administrator might employ to lift or

2 The Congressional Research Service Report of March 31,
1981 reguested by Rep. William Dannemeyer also discusses the
first three options described here. EPA is studying this
report.



change the federal funding limitations that have been imposed
in California and Kentucky. None of these options would lift
the construction ban for new sources of ozone and carbon
monoxide pollution which is now in effect in California and
Kentucky. Section 110(a)(2)(I) avtomatically imposes these
construction limitations whenever a state fails (after June 30,
1979) to have in effect a plan which "meets the requirements of
Part D." Therefore, the restrictions will remain in effect
until the states submit, and EPR approves, evidence of legal
authority to implement an I/M program.

This paper is not intended to provide a complete descrip-
tion of the future of the Inspection and Maintenance program.
Bowever, states in the process of implementing I/M programs may
well slow their efforts if they believe EPA will not require
implementation of INM in all of the areas that cannot attain
the carbon monoxide and/or ozone standards by 1982.

Option 1. Reinterpret "consider" as used in section
176(a).

Discussion. As previously discussed, section 176(a)
reguires the Adaministrator and the Secretary of Transportation
to withhold funds where the Administrator finds that a state
has not submitted a SIP revision that "considers" all of the
elements of section 172. Section 176(a) co=s not define the
~term "consider." The legislative history provides no
guidance. The former EPA Administrator interpreted the term to
mean "investigate," “analyze" and "incorporate" into the SIP
all measures required by section 172. See the EPA-DOT final
176(a) Policy, 45 FR 24695 (April 10, 1980).

Both California and Kentucky have mzde some efforts to
develop 1/ programs:

(1) Both states have submitted schedules for I/
implementation and claimed credit for ozone and
carbon monoxide reductions they expascted their
programs to produce.

(2) Both states have introduced, but not enacted, legis-
lation to authorize I implementation. California
has considered at least six bills. A new bill is
currently panding in the state legislature (S.B. 33).
Kentucky has considered only one bill, County boards
in two of the four counties that need I/ have passed
local ordinances. (RNeither of these counties is sub-



ject to the funding limitations.) The two counties
subject to the funding limitations have never
considered local ordinances.

The previous Administrator found that submittal of a
schedule did not constitute "consideration" under section
176(a) because, without legal authority, a state could not
immlement its schedule (45 FR 81750, 81756, December 12, 1980).
Tne Administrator also found that "mere examination or dis-
cussion of I/M by the state legislature is not enough" to
satisfy the "consideration" requirement. Id.

Nevertheless, it would be possible to reinterpret
"consider" to mean “investigate or analyze" instead of "imple-
ment." Under this interpretation it would not be necessary to
require the states to provide legal authority to implement
their schedules. Alternatively, the states could be found to
have adeguately "investigated" the necessary legal authoritv.
California could be found to be currently considering legal ‘
authority. e

Vi

Possible Effects. Environmental aroups might challenge
successfully the reinterpretation of “consider" described
above. They would argue that interpreting "consider" to
require states to implement reguired control mzasures 1s
consistent with the goal of section 172 — to reduce air
pollution in nonattainment areas. An interpretation which
would allow states to avoild fundinz restrictions bv merely
investigatilng reguirements would not promote this goal.

inding that Californiez is currently considering 1/M

e & new bill has been introducad into thes state
legislature would pot less strain cn the interpretation of
"consider." However, environmental groups could challenge this
finding es arbitrary and capricious in light of California's
repeated failures to enact IA4 legislation.

Procedural Requirements. Thne Administrator would need "to
obtain DOT''s agreemznt toO change the interpretation of
“consider" in the joint EPA-DOT policy on section 176(2).
Under the 176(a) policy, the Administrator would then need to
propose a finding that California or Kentucky had "considered"
I/M and provide a thirty—day comment pariod.




tion 2. Find that California is making reasonable
efforts toward submitting a SIP revision that considers all of
the requirements of section 172.

Discussion. Section 176(a) also provides that transpor-
tation funds cannot be limited if a state is making “reasonable
efforts" to submit a SIP revision which considers a section 172
requirement. Section 176(a) does not define "reasonable
efforts.” The joint EPA-DIT policy on section 176(a) provides
for the Administrator to make case-by-case determinations on
the existence of reasonable.efforts (45 FR 24695, Rpril 10,
1980). ’

Both California and Rentucky have made efforts to enact
legislation authorizing I/M. California is currently debating
a new I/M bill. See the discussion under Option 1.

The previous Administrator specifically found that these
unsuccessful efforts did not constituted reasonable efforts (45
FR 81750-81756, December 12, 1980). Concerning California, he
also stated that EPA would reverse these findings only when the
legislature actually enacted I/M legislation (45 FR 81751).

Nsvertheless, it would be possible to find that the past
legislative efforts in Rentucky and California or the new
California bill constitute reasonable efforts.

Possible Effects: A new f£inding of reasonable efforts
based on the same evidence which supported the previous finding
might b2 challenged as arbitrary and capricious. A new finding
would be more defencible if it were based con new evidence of
efforts tc obtazin the needed legal authority. Only Cealifornia
has ma2de any new attempt to enact I/M legislation. Rowever,
given the failure of so many bills in the past, this finding
migit not bz credible and might als> be challenged.

Procedural Requirements: Under the current secticn 176(a)
policy, the AAaministrator would need to propose the new finding,
an3 allow 30 days for comment before lifting the restrictions.

Option 3. Change EPA's I/M policy reguirements. . -

Discussion. The State of California currently operates an
I/ program in the Los Angeles area for automobiles that
undergo a transfer of ownership. Only a fraction of the
auvtomobile fleet is inspected each year. This program would
not be able to meet EPA's policy of requiring I/ programs to



produce a 25 percent reduction in ozone and carbon monoxide
levels by 1987,

Through revision of the emission reduction reguirement,
the Administrator could £ind that the Los Angeles area had
complied with all of the reguirements of section 172 and lift
the funding restrictions.3

Possible Effects. Revising EPA's I/M policy to approve
change of ownership programs would enable the Administrator to
lift the funding restrictions immzdiately only in the Los
Angeles area. In addition, other states may choose to revise
their committed annual inspection programs to reguire
inspection only on change of ownership.

Environmental groups might challenge this relaxation to
EPA's IM policy. They could argue that the legislative
history indicates that Congress wanteld each state's I/ program
" to be at least as effective as the New Jersey progran (see
E. Rep. No. ©5--294, 895th Cong., 1lst Sess., at 289 (1877)). The
New Jersey progran required annual inspesctions. An equelly
effective program, started at the end of 1982, can relduce
emissicns by 25 percent before the end of 1987. A change of
ownership I/¥ program would not be eguzlly effective in
reducing motor vehicle emissions.

Procedural Reauirements. .The Administrator could simul-
taneously announce the change to the I/ policy and propose to
lift the fundingy restrictions in the Los Angeles area, provid-
ing 30 days for coment on the finding.

Option 4. tay the effectiverzss of the order imposing

e

the current fundino limitations.

3 nccepting the Los Angeles change—of-ownership program
would allow EPA to approve the Part D SIP revision for the
Los Angeles Area, lifting the construction moratorium as -
well as the funding restrictions. The California legisle-
ture and the Kentucky County boards would still need to
authorize I/M before EPA could approve revisions for all
other areas of California and the two counties in Kentucky.
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Discussion. The Administrative Procedure Act provides
authority for administrative stays of the effectiveness of
agency actions panding reconsideration of that action. 5 USC
553(e) and 705.

EPA has received several letters requesting EPA to
withdraw the funding restrictions in Califormia. The
administrator could treat these letters as petitions for
reconsideration and issue a notice immediately staying the
effectiveness of the Decenber 12, 1980 funding cutoffs while
considering the other three options described above.

Possible Effects. Unlike the stay of a regulation, a stay
of the funding restrictions would not maintain the status quo
while the Agency reconsiders its actions. A stay here would
make available funds which have been withheld and would signal
the state legislatures that they need not make further efforts
to eract I/M legislation. In fact, a stay would probably be
percezived as a final decision bv the Administrator to lift the
funding restrictions. A stay would be a2 final action subject
to judicial review. Challengers could argue with some merit
that the stay was inappropriate in view of the absence of
irreparable harm from the restrictions and the lack of any
substantial change in circumstanc2s since the Decembar 1980
findings and action.

On the other hand, a stay could relieve political pressure
and provide rmore time for consideration ¢ the other options.

Procecdural Reauirements. Tne Administrator could
immediately stay the effectiveness of the funding restrictions
upon pablication of notice in the Federal Register.
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FROM:
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Supplement to June 16, 1981 Briefing Paper on
Section 176(a), Withholding of Highway Funds

and Section 316 ,.~Withholding of Sewer Funds
| Edwéé%;;Qngzziézﬁg{ing Assistant Administrator

for Air, Noise and Radiation

The Administrator

The supplemental memorandum presents for your consideration

an additional option for removing the federal funding restrictions

in California and Kentucky.

It also presents my recommendation.



Option 5 -- Reinterpret Section 172 to require the states
to submit evidence of legal authority to implement
I/M programs by July 1, 1982

Section 172(b)(11)(B) requires a state which submits a plan
~revision in 1979 demonstrating the need for an attainment date
extension to include in that revision a schedule for the imple-
mentation of an I/M program. However, section 172 does not
specify when a state must provide EPA with evidence of legal
authority to implement its I/M schedule. 1Instead, it contains
two different provisions which can be interpreted as establish-
ing deadlines for obtaining legal authority to implement I/M.

In 1978 EPA decided to rely on Section 172(b)(10) to establish
a July 1, 1979 deadline for I/M legal authority. Section 172(b)
(10) regquires a state to submit in its 1879 plan revision written
evidence that all rules, regulations and schedules in the plan
have been adopted in legally enforceable form. EPA reasoned that
this requirement for legal authority applied to every element of
a 1979 plan revision, including an I/M schedule. EPA then esti-
mated the amount of time the states would need to develop I/M
programs once they had adopted legal authority and reguired actual
implementation of all I/M programs no later than December 31, 1982.
EPA has consistently supported this policy. See, e.g., "Criteria
for Proposing Approval of Revisions to Plans for Nonattainment
Areas," 43 Fed. Reg, 21673, 21675-21676 (May 19, 1978); Assistant
Administrator Hawkins' July 17, 1978 memorandum on I/M programs;
"General Preamble for Proposed Rulemaking on Approval cf State
Implementation Plan Revisions for Nonattainment Areas," 44 Fed.
Reg. 20372, 20377 (April 4, 1979).

However, EPA can also rely on Section 172(c) to establish
a July 1, 1982 deadline for the submittal of legal authority for
I/M. Section 172(c) requires all states which have demonstrated
a need for an attainment date extension to submit by July 1, 19882
a second plan revision containing all enforceable measures needed
to attain the standard by 1987. BAs I/! is a measure reguired only
for states which obtain attainment date extensions, it could be
argued that the states do not need to submit evidence of authorlty
to implement or enforce I/M until July 1, 1982.

The legislative history of the I/M requirement is also
ambiguous and can be used to support either deadline for the sub-
mittal of legal authority. The House bill would have required
all states with severe ozone and carbon monoxide problems to
implement I/M programs within two years of the enactment of the
1977 Amendments. H. Bill No. 95-294, §208(d4). However, the
House's provisions on I/M were not adopted. Moreover, the House
Bill did not provide for attainment date extensions.



D

The Senate Report does contain one suggestion that states
were to obtain legal authority for I/M by the 1979 deadline.
The Report explains that "such a program [I/M] is made a
precondition for extensions of deadlines for attainment of
oxidant and carbon monoxide standards beyond 1982." S. Rep.
No. 95-127, 95th Cong., lst Sess., at 40 (1977). This
suggests that the Senate wanted I/M programs to be in effect
by 1982, However, the Senate bill does not provide a specific
deadline for the submittal of legal authority. The text of the
bill is virtually identical to Sections 172(b)(1l0), 172(b)(1ll),
and 172(c) as enacted. Moreover, the Conference report drops
the reference to I/M as a "precondition" of an extension.

Finally, as explained above, EPA's current I/M policy
requires all states which have demonstrated a need for an
attainment date extension to begin operating I/M programs no
later than December 31, 1982. States which did not obtain
legal authority for I/M until July 1982 would probably not be
able to meet a December 1982 implementation deadline. However,
Section 172 does not specify when I/M programs must be in effect.
If EPA chooses to reinterpret the legal .authority deadline, it
could - and probably should - revise the current implementation
deadlines. ’

pPossible Effects. Enviromental groups could challenge a change

to the I/M deadlines based on a reinterpretation of Section 172,
arguing that the present interpretation would better effectuate
Section 172's general purpose of attaining the national standards
ras expeditiously as practicable. They could also argue that sub-
mittal of a schedule without legal authority to implement it would
be a meaningless exercise that Congress could not have intended.
In addition, they could claim that the reinterpretation would
allow the states to make no progress between July 1, 1979 and

July 1, 1982. They could:'then argue that Section 172(b)(2)'s
reguirement that an extension state must implement all reasonably
available control measures "as expeditiously as practicable" would

prohibit this three-year delay. (The legislative history indicates
that Congres considered I/ to be a reasonably availeable control
measure. S. Rep. No. 95-127 at 40.) However, Section 172 does

support both deadlines for I/M legal authority. Accordingly,
it is difficult to predict whether such a challenge would be
successful.

It should also be noted that this reinterpretation provides
only a short-term solution. The July 1, 1982 deadline for sub-
mitting evidence of I/M authority is only slightly over a year

On the other hand, reinterpreting Section 172 would allow
the Administraton to lift the funding restrictions in all 6
nonattainment areas in California and both counties in Kentucky.
In addition, the Administrator could approve the I/M portions of
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the carbon monoxide and ozone SIP revisions for all of these
areas. */

This reinterpretation could also ‘allow EPA to postpone
until July 1982 confrontations with states which are consider-
ing repeals of existing I/M authority or which arguably do not
have adeguate legal authority at the present time. **/

Postpeoning the final implementation date for I/M beyond
December 31, 1982 would also allow EPA to avoid confrontations
with states which are falling behind their current implementa-
tion schedules. '

Procedures. A policy change announcing this reinterpretation
could be made effective on publication. However, under the
current Section 176(a) policy the Administrator would still
need to propose action to lift the funding restrictions and
provide 30 days for comment.

*/ approval would lift the construction moratorium for those
areas which have received EPR approval for all other por-
tions of their Part D plans.

** /  Por example, a bill to repeal I/M authority is currently

T under consideration in the Michigan state legislature.
Also, the Nevada legislature recently passed a bill which
does not require implementation of I/M until 1984 -- a
full year after EPA's current implementation deadline.




RECOMMENDATION |

If a decision to rescind the fundihg restrictions is made,
I recommend the use of Option 5. I also recommend a stay of
the effectiveness of the funding restrictions pending final
action to remove them., The safest way to proceed_&ould be to
proviqé a short (15-day) opportunity for public comment before
imposing the stay. The stay and the removal of the funding

restrictions could be proposed in the same Federal Register

notice.
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