
- •' t COUNCIL OF 

FOUNDER 

The Late 
SAMUEL C. JACKSON, Esq. 

OFFICERS 

ELAINE B. JENKINS 
Chairperson 

THEODORE A. ADAMS, Jr. 
Vice Chairman 

EDWARD HAYES, Jr., Esq. 
Secretary 

ROBERT JEFFERS, Jr. 
Treasurer 

FLOYD B. McKISSICK, Esq. 
General Counsel 

ALBERTA THOMPSON 
Assistant Secretary 

CLARA SMITH 
Assistant Treasurer 

SYLVESTER E. WILLIAMS, Ill 
,A Chairman of Advisory Committee 

~ILTON BINS 
Communications Director 

AN ORGANIZATION OF BLACK REPUBLICANS 
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March 9, 1984 

Mr. Michael K. Deaver 
Deputy Chief of Staff and 

Assistant to the President 
The White House 
Washington, D. C. 20500 

Dear Mr. Deaver: 

Telephone: (202) 628-2216 

There ab.ou.ld tie no doubt that the council 
of 10~ should have an immediate response to 
ttiia letter. 

Further, we the Council members believe 
that President Reagan can get increased support 
among black voters and we are actively engaged 
in trying to have this happen. With this in 
mind a representative group of the Council would 
appreciate talking to the President very soon. 

Please help expedite the response to this 
letter as a first step. 

Sincerely, 

Z/d-~ 
Elaine B. Jenkins 
Chairperson 

ENJ/pab 

Enclosure { s) 
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1523 L Street, NW, Seventh Floor 
Washington, D.C. 20005 

March 9, 1984 

The Honorable Ronald W. Reagan 
The President 
The White House 
Washington, D. c. 20500 

Dear Mr. President: 

Telephone: (202) 628-2216 

The membership .of the Council of 100 is 
understandably disturbed by press reports 
indicating that the Justice Department has opposed 
enforcement of a Dade County Florida law that sets 
aside some county construction contracts for black 
owned businesses. 

Tne thrust of the press accounts is th&t 
William Bradfo:t"d Reynolds has filed a brie in 

the Federal Circuit Court in Atlanta taking the 
position that iocal or county laws providing set 
asides for black owned businesses are unlawful, 
unconstitutional and wrong as a matter of policy. 

The purpose of this letter is to seek clarif i
cation so that the Council of 100 (which as you know 
seeks to bring to this Administration and to the 
Republican Party; the support of black business 
people and their networks nationwide) will be fully 
advised as to whether this unacceptable view of the 
law is the personal position of Mr. Reynolds, the 
position of the Department of Justice, or whether it 
indeed is the position of this Administration. It 
is of the utmost importance that clarification be 
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forthcoming without delay, inasmuch as the impact 
of today's press report has already generated 
intense reactions throughout our national member
ship. 

Your early response is awaited with great 
interest, particularly in light of the impending 
change in leadership at the Department of Justice. 

Sincerely, 

;;; ,,,:> 4~ / . , ~a~.A:./ / c-'· ~ 
Elaine B. Jen ns 
Chairperson 

EBJ/pab 



LeGree 5. Daniels 
Chainnan 
National Black Republican Council 
Washington, D.C. 20001 March 14, 1984 

Mr. Michael K. Deaver 
Deputy Chief of Staff and 
Assistant to the President 

The White House 
Washington, D.C. 20500 

Dear Mr. Deaver: 

I e t it was important tnat you receive 
a copy of the enclosed letters to the President 

d Vice President . 

- ... - - - .... -... ..... ,.. ·-

LeGree s. Daniels 

LSD:rh 
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1715 Glenside Drive 
Harrisburg, Pennsylvania 17109 

March 14, 1984 

Honorable Ronald Reagan 
President of the United States 
The White House · 
Washington, D.C. 20500 

Dear Mr. President: 

For the first time since I have been a Republican, .ii 
am l i v i d a nd frustrated . 

The March 8, 1984 press accoun~s that William Br adford 
Reynolds, assistant attorney general for civil rights, is 
allegedly challenging the Dade County Minorit Set-As i d 
Progxam must be replaced with pos i tive r e sidential action 
on belialf of minority economics. This must be v iewed as 
political dynamite during an election year. 

The minority enterprise program is one that Republicans 
have spent a decade contributing to the Black economy. 

Mr. President, this is your program. 

Your program has helped me bring the conservative 
Republican Black vote up to twenty-five percent as reported 
in USA Today. It is not enough to be negatively opposed to 
quotas, we must continue to offer market oriented solutions 
that are not only good for minorities and conservative Black 
Republicans, but good for the American economy. We cannot 
let this happen. The multiplier effect is too devastating. 

We must discuss this now. 

Warm regards, . 

C('~~-~i~ 
LSD:rh 



1715 Glenside Drive 
Harrisburg, Pennsylvania 17109 

March 14, 1984 

Honorable George Bush 
Vice President of the United States 
The White House 
Washington, D.C. 20500 

Dear Mr. Vice President: 

For the first time since I have been a Republican, I am 
livid and frustrated. 

The March 8, 1984 press accounts that William Bradford 
Reynolds, assistant attorney general for civil rights, is 
allegedly challenging the Dade County Minority Set-Aside Program 
must be replaced with your positive support in assisting the 
President on behalf of minority economics. As you are well aware, 
this is politically explosive. 

The minority enterprise program is one that Republicans 
have spent a decade contributing to the Black economy. 

Mr. Vice President, you have been a champion of minority 
economics and the future of minority enterprise is at stake 
in this country. We are in dire need of your support to ensure 
that the alleged William Bradford Reynolds decision is defeated. 

We must meet now to discuss ways to rise above this issue. 

c;:;;;~•o;~ 
LeGree s. Daniels 

LSD:rh 
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~~EE:!~~~~~~ni"glon, D.C. 20001 March 14, 1984 

The Honorable James A. Baker, III 
Chief of Staff and Assistant to 

the President 
West Wing, The White House 
1600 Pennsylvania Avenu~, N.W. 
Washington, D.C. 20500 

Dear Mr. Baker: 

I felt it was important that you receive 
a copy of the enclosed letters to ' the President 
and Vice President. 

Your input is necessary. 

Sincerely, 

cj':~~ 
LeGree ·s. Daniels 

LSD:rh 



1715 Glenside Drive 
Harrisburg, Pennsylvania 17109 

March 14, 1984 

Honorable Ronald Reagan 
President of the United States 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

For the first time since I have been a Republican, I 
am livid and frustrated. 

The March 8, 1984 press accounts that William Bradford 
Reynolds, assistant attorney general for civil rights, is 
allegedly challenging the Dade County Minority Set-Aside 
Program must be replaced with positive presidential action 
on behalf of minority economics. This must be viewed as 
political dynamite during an election year. 

The minority enterprise program is one that Republicans 
have spent a decade contributing to the Black economy. 

Mr. President, this is your program. 

Your program has helped me bring the conservative 
Republican Black vote up to twenty-five percent as reported 
in USA Today. It is not enough to be negatively opposed to 
quotas, we must continue to offer market oriented solutions 
that are not only good for minorities and conservative Black 
Republicans, but good for the American economy. We cannot 
let this happen. The multiplier effect is too devastating. 

We must discuss this now. 

Warm regards, 

cc~~--~i~ 
LSD:rh 
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March 14, 1984 

Honorable George Bush 
Vice President of the United States 
The White House 
Washington, D.C. 20500 

Dear Mr. Vice President: 

For the first time since I have been a Republican, I am 
livid and frustrated. 

The March 8, 1984 press accounts that William Bradford 
Reynolds, assistant attorney general for civil rights, is 
allegedly challenging the Dade County Minority Set-Aside Program 
must be replaced with your positive support in assisting the 
President on behalf of minority economics. As you are well aware, 
this is politically explosive. 

The minority enterprise program is one that Republicans 
have spent a decade contributing to the Black economy. 

Mr. Vice President, you have been a champion of minority 
economics and the futu.re of minority enterprise is at stake 
in this country. We are in dire need of your support to ensure 
that the alleged William Bradford Reynolds decision is defeated. 

We must meet now to discuss ways to rise above this issue. 

d;J;.~so°) ~ 
LeGree S. Daniels 

LSD: rh 



THE WHITE HOUSE 

WASHINGTON 

March 14, 1984 

MEMORANDUM FOR JIM BAKER l. 
BRADLEY Jl FROM: MEL 

rY 
Per your request I have attached a draft response to the letters 
from Elaine Jenkins, Chairperson of the Council of 100. Also, I 
have outlined below a rationale for the response. 

(1) Among other things the President's statement, executive 
order and pertinent documents on minority business 
development commits the Administration to 

a) retaining and building upon existing federal 
contract set-aside programs; 

b) encouraging -- in a manner consistent with 
principles of federalism -- reasonable minority 
participation in contracts by State and local 
governments in cases where they are the 
recipients of federal grants and agreements; and 

c) expanding the involvement of private firms in 
these efforts. 

(2) As I understand it, Justice is using what may be a 
correctible technical flaw in the Dade County set-aside 
program -- for the Black section of the city the set-aside 
amounts to 100% -- as an opportunity to seek to establish 
that there is constitutional proscription against general 
minority set-aside programs at the state and local levels. 
If so, their action would seem to run counter to the spirit 
if not the actual letter of the President's commitment. 

(3) Contrary to past practices, my office was not involved in 
any clearance deliberations to proceed on a matter of such 
overriding importance to the Black and disadvantaged 
communities. I have also been given to understand that 
Wendell Gunn, Executive Secretary to the Cabinet Council on 
Commerce and Trade -- the originator of the Administration's 
policy in this area -- was similarly not involved. 

(4) One of the central thoughts behind the draft letter is that 
it might be best to give to those who got us into this 
apparent contradiction the first opportunity to get us out 
in a manner which does no damage to the President. 

Attachment 



THE WHITE HOUSE 

WASHINGTON 

March 14, 1984 

Dear Mrs. Jenkins: 

Thank you for your letter of March 9 to President Reagan and to 
me. I would like to take this opportunity to respond to both. 

The President is grateful for the strong and abiding commitment 
of the Council of 100 to assist him in reaching out for the 
support of Black Americans and would welcome a future meeting in 
this regard. 

I have not yet had an opportunity to review the position of the 
Civil Rights Division of the Department of Justice in the Dade 
County matter. However, the general position of the 
Administration on minority business development is set forth in 
President Reagan's statement of December 17, 1982, his Executive 
Order of July 14, 1983 and accompanying documents on this 
subject. I would like to suggest that you meet with officials of 
the Department of Justice to determine whether there are 
substantial differences on this matter and, if so, to seek a 
resolution. 

I appreciate your sense of urgency on this question and I hope it 
can be resolved in that fashion. 

Mrs. Elaine Jenkins 
Chairperson 
Council of 100 

With best regards, 

James A. Baker, III 
Chief of Staff and Assistant 

to the President 

1523 L Street, N.W. 
Washington, D.C. 20005 

Enclosures 



TO: 

THE WHITE HOUSE 

WASHINGTON 

3/12/84 Date: ______ _ 

.MF.L BR..'\DLEY 

FROM: KA THERINE CAMALIER 
Staff Assistant to 
James A. Baker, III 

0 Information 

®Action - Qu>ctr.. Tu£. .. A{too1'1~, P~ 
JiD Baker asked if you would 
~lease prepare an appropriate 
draft res?onse for his signature. 
1.-Je have sent FYI copies of this 
letter to Faith Y'Jhi ttlesey, Fred 
Ry~n and Fred Fielding. 

?hanks. 
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AN ORGANIZATION OF BLACK REPUBLICANS 

1523 L Street, NW, Seventh Floor 
Washington, D.C. 20005 

March 9, 1984 

Mr. James Baker III 
Chief of Staff and Assistant 

to the President 
The White House 
Washington, D. C. 20500 

Dear Mr. Baker: 

Telephone: (202) 628-2216 

There should be no doubt that the Council 
of 100 should have an immediate response to 
this letter. 

Further, we the Council members believe 
that President Reagan can get increased support 
among black voters and we are actively engaged 
in trying to have this happen. With this in 
mind a representative group of the Council would 
appreciate talking to the President very soon. 

Please help expedite the response to this 
letter as a first step. 

Sincerely, 

Z2/cc~~, 
Elaine B. Jenkins 
Chairperson 

ENJ/pab 

Enclosure (s) 
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AN ORGANIZATION OF BLACK REPUBLICANS 

1523 L Street, NW, Seventh Floor 
Washington, D.C. 20005 

March 9, 1984 

The Honorable Ronald W. Reagan 
The President 
The White House 
Washington, D. C. 20500 

Dear Mr. President: 

Telephone: (202) 628-2216 

The membership of the Council of 100 is 
understandably disturbed by press reports 
indicating that the Justice Department has opposed 
enforcement of a Dade County Florida law that sets 
aside some county construction contracts for black 
owned businesses. 

The thrust of the press accounts is that 
Mr. William Bradford Reynolds has filed a brief in 
the Federal Circuit Court in Atlanta taking the 
position that local or county laws providing set 
asides for black owned businesses are unlawful, 
unconstitutional and wrong as a matter of policy. 

The purpose of this letter is to seek clarif i
cation so that the Council of 100 (which as you know 
seeks to bring to this Administration and to the 
Republican Party, the support of black business 
people and their networks nationwide) will be fully 
advised as to whether this unacceptable view of the 
law is the personal position of Mr. Reynolds, the 
position of the Department of Justice, or whether it 
indeed is the position of this Administration. It 
is of the utmost importance that clarification be 
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forthcoming without delay, inasmuch as the impact 
of today's press report has already generated 
intense reactions throughout our national member
ship. 

Your early response is awaited with great 
interest, particularly in light of the impending 
change in leadership at the Department of Justice. 

Sincerely, 

;; -:" AJ; / , ~~~----G/ /c:-e'... ' ~ 
Elaine B. Jen ns 
Chairperson 

EBJ/pab 
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WHY A COUNCIL OF 100? 

Telephone: (202) 628-2216 

Now as never before it is the time for the 
Republican Party to listen and learn from the 
voices of responsible, moderate, and off-times 
conservative, views offered from a black per
spective, before attempting a whosesale re
ordering of the existing public approaches to 
assuring equal opportunity in economics, foreign 
policy, education, community development, law 
enforcement, public administration and communi
cations. 

To fail to so listen and learn from such expert 
opinion in the black quarters of the GOP will 
only make long-term solutions more illusive, 
confused or self-defeating. 

It was in this light, therefore, that the Council 
of 100, as a black Republican political organiza
tion was conceived almost a decade ago. Since 
then, it has issued clear warnings lest Republican 
Ad.~inistrations, legislators and Party officials 
tarnish their image by seeming to be insensitive 
to the vital interest of minority group Americans. 

In this connection it was thought important to 
avoid the stereotype of Republican opinion as 
calling for a "dog eat dog" society with no room 
for programs to overcome historic social, econom
ic and political inequities. Just the opposite 
is needed. The Republican position, the Council 
believes, should be that the best way to preserve 
order and a respect for law in our society is by 
offering the reasonable assurance that everyone 
can expect to benefit from personal effort and 
achievement without the arbitrary intervention 
of the state or the resort to private unlawful 
acts. 
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Accordingly the Council urges the notion of affirmative 
action as a minimal method for accomplishing already 
agreed upon change, while conserving the basic framework 
of individual responsibility for self-improvement. 
Indeed what better way to assure the universal respect 
for law and order than be reassuring those with less 
that there are limitless rewards for self-improvement, 
initiative and discipline? 

Given the clear demonstration of disadvantages, beyond 
their control, suffered by minority group people, it is 
urgent that a constructive way be found to offer hope 
within the system as a better alternative to the attempted 
destruction or disruption of the system. But to give 
this assurance, the system of America whether economic 
or political must show themselves capable of accommodating 
orderly de facto change. 

Black people are now more than ever insisting on "securing 
the blessings of liberty for thenselves and their poster
ity." The sound approach for Republican public pol.icy is 
to accommodate the legitimacy of these demands and to 
reward those willing to show the initiative for full 
oarticipation. This is the whole meaning of the type of 
affirmative action the Council of 100 supports. 

With the truth of these principles conceded, the Council 
views its role within the Party as an important point of 
contact in the advancement and protection of the public 
interest of black people separate and distinct of smaller 
self interests of individuals. 

The Council believes that we cannot expect to enjoy an 
uncompromised choice between thinqs which we do like and 
those which we don't like in the highest and most power
ful public off ices in the land; instead we as a people 
must be firmly committed to the full use of our leverage 
within the two-Party system based on issues in which our 
interests are at stake. 

Therefore, the Council of 100 stands up for the principle 
of group as well as individual self-interest as one of 
the ingredients in making one's political choice, as lonq 
as we as a people are not prepared to renounce particioa
tion in government business programs, the civil service 
patronage system and the application of our brain power 
to help resolve the many matters of public policy and 
administration in which it is needed. 
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Finally, it must be remembered that political parties, 
like men, must be subject to change. But unlike men, 
they are incapable of change born in and of themselves; 
they need the work and the inspiration of new and differ
ent energies and points of view. 

The Council of 100 is an organization committed to con
tributing such work, inspiration, and energy in Republican 
circles on behalf of black America's point of view. 

The Council is establishing Task Forces to monitor many 
of the major agencies and departments of Federal govern
ment. In addition to performing monitorin9 activities 
the Task Forces promulgate program initiatives and present 
such initiatives to Cabinet officers, agency heads and 
White House staff. 

In addition to sponsoring regular luncheon forums with 
high level federal officials, members of Congress and 
Republican Party officials and receptions for black 
federal appointees, the Council also assists with the 
operation of The Fund for a Representative Congress, a 
?Olitical action committee designed to support black 
Republicans seeking election to Congress. 

The general membership of the Council os governed by a 
Board of Directors which established policy directives 
and elect officers to serve as an Executive Committee for 
the implementation of policy directives. General member
ship meetings are held quarterly with the Board of 
Directors convening at the call of the Chairman. It is 
anticipated that during the '84 Campaign we may meet 
after each luncheon. 

The Council's operating expenditures are borne by member
ship dues and assessments. General membership dues are 
One Hundred Dollars annually. Those members serving as 
Directors pay sustaining dues of Two Hundred Fifty Dollars 
per year. 

MEMBERSHIPS ARE AVAILABLE IN THE FOLLOWING CATEGORIES: 

Cor?orate Members $250.00 per year 
==Regular $100.00 per year 

Installments of 2 payments are acceptable 

Make checks payable to "Council of 100" and mail to: 

Elaine B. Jenkins, Chairperson, Council of 100 
1523 L Street, N. W., Suite 700, -Washington, D. C. ,20005 

or 

Robert Jeffers, Jr., Treasurer, Council of 100 
2000 K Street, N. W., Suite 351, Washington, D. C. 20006 
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Black bosirlf!sswoman 
· suppcirts' Republicans · · 

Febl11111, II Bladt IT'IB//Jary Mantia 
- a time·ID 1~ tJw CIJltll'iJ» 

- tiana of blade individuala ·and tJw 
bb:i conmuniq ID thia ctJUllJrJ. 

Each day dllring.,february, The·· 
JOmnal is·rvnning apt'O/W of OM of 
tJ. count)"• blat:Jt l.eat:Wtt. 

In a county that is overwhelm
ingly white and Democratic, and 
whose buainesaes are· predomin

. antly owned by men, Elaine B. 
J enkina is semew hat of' an 
anomaly. . 

Jenkim is black, a WOllUlD, and, 
the head of a buain- consulting 
(U'Dl. But she is perhapa best 
known-for her activities u .chair
man of the nationwide Cauncil of · 
100 Black Republicana; known in 
political circles simply as the 
"Council of 100~" 

Jenkina believes that blacka 
1"1DU8t enter "mainstream Amer
ica~· and that they can best do 
that by having bii1siiJ-, employ
ment. . and. · appointment 
o~ · - 1 .- · 
· _N\Ve·tbinJc that ~ don't get 
anywhere in America' unlea11 you -
pt a pjece of the action," Jenkins 
said. 

She believes blacka can best ob
tain a piece of the action by em
bracing .Republican philoaophy. 
· "The country is being deceived 

· that there are not black. voices in 
the Republican Party," Jenkins 
said. "That is the illusion the 
Democratic Party would like you 
to believe. 

"I am pro-Reagan and I feel 
that blacka have not done their 
homework and they have not un
derstood the Republican philos
ophy. Blacks are being misled if 
they don't understand that this 
country is more conservative than 
not, and it is into an era of boot
straps. No president who is elect
ed will reach back and dole out." 

Jenkins was born in Butte, 
Mont., but moved at an early age 
to Wilberforce, Ohio, an affluent 
bl&ck community. Her father was 

Elaine a. ...... 
Firm giosses $2.5 million 

'a minister and her grandfather 
wu a professor of businesa at Wil-
berforce University. · 

Jenkins eamed a master's de
gree in philOllOphy of education at 
Ohio State University and later 
moved to the Washington, D.C., 
area when her husband Howard 
wu offered a position at Howard 
University Law' School. 

In 1970 Jenkins started One 
America; a management consult
ing firm baaed in Washington. 
The mm has ave:tap gross reven
ues of about $2.5 million, she said. 

In August, Howard Jenkins re-_ 
tired from-a position on the Na
tional Labor Relations Board. To
day, both Elaine and Howard 
Jenkins are active in effort.a to re
elect President Reagan. 



. 

t os1 
- I w ED NE s DA y, . FEB Ru A it y 1.5, ' 198 4 

·-,. 
--'9! - ··-· _a...a, _ _ L --·· . 

'Being a, Black Republican· ~· A Qarification 
With reference to the article by Pat What the writer did not knO'tV ~ 

- ·Press [op-ed, Feb. 61, "The Pain of that Mr. Meese. was invited and ac-
Being a Black Republican," there was cepted an invitation to speak at the 
soine · misunderstanding of. circwn- Jan. 31 meeting. His confirmation to 
stances s~nding· the presence of . speak occurred prior to his being nomi-
Edwin Meese and ·Lyn Nofziger at our nated to be attorney general. After the 
luncheon. . , . nomination occurred it was mutually. 

The 'Council of 100 is an organiza- · agreed that Mr; Meese would speak at · 
. t_ion that utilized the luncheon forum, a later date. Nevertheless, as a show of 
. in part, to provide- opportunity for per- support for the organization, he agreed. 

sonal contact and dialogue with Re- to attend two pre-luncheon receptions . 
. publican .Party leadership, legislative Mr. Nofziger, a consul~t to the 

leadership and administration officials. Reagan-Bush camp.aign,· and·pe· rson-
This f,_,.., which was founded in 197. 4, ~~ • ., ally known by most black Repu~li- · 

under the leadership of the lat.e Samuel C. cans, came to discuss the campatgn 
Jackson, has proven to be ari effective and plans and to hear issues of con. cern .• 
-:..-1 --...1.... .. =...- for black Dft-•r...li • . ·~- 11~mllllln ,..,......, This is in keeping with the htstonc 
cans to gather. information and influence th c · 1 f 100 I heon . Republican policy. TiiS membership i,,· format of e ounc1 o unc 
compaied of a small group of blminess and forum. . 
protesaionai men and women, many of ELAINE B. JENKINS 
whom have held high pa!it.ions in Repub. CIWnMa, COWlcll of 100 

lican administmOOns. Washington 
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-----------------------·J. 
Pat Press 
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JET MAGAZINE 
FEBRUARY 20, 1984 

Officers of Council oflOO Elaine Jenkins and LeGree Daniels (2nd, r) display 
campaign sticke-r with Edwin Meese and Nofzige-r (r). 

Republican Strategy For will become more important. 
Black Vote Revealed At Noting .that President Reagan 

leads in current polls and that 
Council Of 100 Meeting money is "coming in nicely," he 

If Jesse Jackson droJ>s out of said that the GOP might not apply 
the presidential race, Republi- for the restrictive federal match
cans hope to appeal to thousands ing__funds. 
of newly-registered Black voters, The federal funding rules limit 
who may be unhappy about tac- the amount of private funding a 
tics directed against the Demo- candidate can receive. If Reagan 
crats' fir.st major Black candidate. accepted the funding he would 

This strategy was bared during only spend the money where he 
a· free-for-all discussion at a sold- would be sure to get support. 
out luncheon of the Black Repub- That would be in the White com
lican Council of 100 in Washing- munity, he explained. Normally, 
ton, D.C. the Republican party expects 

Addressing the organization of only ten percent of the Black 
business-oriented Republicans, vote, he said. 
headed by Ms. Elaine Jenkins, During a question-and-answer 
Reagan. campaign political strat- period, Nofziger was confronted 
e~st Franklin (Lyn) Nofziger de- with charges the administration 
med the party was "writing-off failed to implement a ten percent 
the Black vote." He stressed that set-aside provision for minority 
the vote was essential and that firms, failed to reappoint veteran 
because of new voting re~tra- Black Republican appointees , 
tion drives, particularly by Jack- such as National Labor Relations 
son, this new crop of voters would Board Commissioner Howard 
be a target. Jenkins and postal system gover-

He said that polls fluctuate nor Tim Jenkins, and ignored 
after each party selects a stan- many Black and Hispanic minor
dard bearer, and the Black vote ity party members. 

16 
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GOP has 'fallen on its face' 
with blacks, Nofziger says 
~k~'~SSTAFF 

Some of the Washineton area's 
leadlne black Republicans stormed 
yesterday at F. Lyn Nofzieer, Pres
ident Reapn's former political ad
viser, over their treatment by the 
Wliite House and the GOP - and 
Mr. Nofzieer indicated their com
plaints may be valid. 

The former Reapn White House 
official said the GOP "has fallen on 
lta:face" In providine help to black 
Rejlublicans, and that the Demo
crats "have been doine an awfully 
eood job of reeisterine minorities." 

Still, Mr. Nofzleer said, the 
pr-:sident's re-election campalen la 
"eqine to surprise a lot of people if, 
indeed, we can eo ahead and put 
toeeth!lr our black oreanizations in 
each state ... where there is a sig- '· 
nlf!cant black population." ~ 

"I know there are a lot of.con
cerns," Mr. Nofziger said at a lun
cht:on sponsored by the Council of 
100, a black Republican organiza
tion. "l recoenize that three years 
have eone by and this administra
tion - like all previous administra
tions of both parties - has not dealt 
with those concerns as fully as it 
might have. . 

lions Republicans are "writing off" 
the black vote, said Mr. Reagan 
wants to increase the 10 percent 
black vote he eot in 1980. 

Audience criticism came durine 
a question-and-answer period. 

"If we have only 10 percent and 
seek only 10 percent, we make a bie 
mistake,"f1oydMcKissick,eeneral 
counsel of Black Voters for Reaean· 
Bush, said. "There are millions of 
blacks now on the books. IC the Re
publican Party is ever to chanee 
that percentaee, you're eoine to 
have to do it this year." 

The Rev . .Jerry Moore, GOP Dis· . 
trict of Columbia councilman-at· 
laree, said, "We do not hear, out of 
this administration, encourage
ment and specifics about what this 
administration does for minor· 
lties," Mr. Moore said. "If you want 
to turn the vote around, people have 
to have something they can believe 

scionable and It cannot contilaue at 
the same time the party mouths 
that It's trying to build Its black sup· 
port." 

Mr. Jenkins' wife, Elaine Jenk
ins, chairman of the Council of 100, 
said, "One of our key thrusts i• that 
we must have blackl In key posi
tions in all the posts. We don't have 
enoueh black officials who are 
elected Republicans." 

Arthur fletcher, a former Re
publican administration official 
who has held a number of GOP 
posts and has been a Republican 
candidate for D.C. mayor, said many 
black Republicans are being over-

. looked when they "are very capable 
of getting beyond the mere rhetoric 
and talking about the technical aa
pects of implementing eovernmeot 
proerams at the neighborhood 
level, ao It's very clear that It'• not 
only workable, but It'• workln9." 

In, that's eoine to come to them as a 
people, as individuals. We are not 
hearine this in the black commu· 
nity. 

"Consequently, the index level'of 
suffering comes out in overt fash
ions - resistance, neeatlves. It's 
this kind of thine that we need to 
turn around. Nobody ls sayine, 'We 
are eoine to make this thine work " ' 
for you, and we are eoine to see to 

Mrs. LeGree Daniela, chairman 
of Black Voters for Reagan-Bush 
and or the National Black Repub
lican Committee, Aid blacks, "a• a . 
people, and this transcends party 
politics, really need to build a two

, party system for our own good." 

it that you are eoing to get your 
share of what's in that pie.' Some
where this administration needs to 
say this to people." 

Tim .Jenkins, a former eovernor 
of the Postal Service B1111rd, scored 
"a number of forced retirements of 
black presidential appointees," ln
cludine himself; Carlos Campbell, 
a former assistant secretary in the 

" I've spent the last 11or12 years 
very much concerned about what 
the Republican Party has been able 
to do in the black community. 1 
think frankly the Republican Party 
has fallen on its face as a party. I do 
not think we've devoted the time or 
the effort or the money we should 
have. I admire you all for hanelne 
In there anyway and for recoeniz
lne that principle is more impor
tant than some In the party would 
have you think." 

Mr. Nofzieer substituted at the 
Sheraton-Carlton Hotel luncheon 
for White House counsel Edwin 
Meese 111, who opted aeainst a pub
lic speech because of his recent 
nomination as attorney eeneral. 

· · Economic Development Adminis
tration; and Howard Jenkins, a for
mer member of the National Labor 
Relations Board. 

"Between the time you're nom
inated and the time the confirma
tion votes are taken, it's a eood idea 
to disappear," Mr. Meese said. 

Mr. Nofzieer, bristline at sueees-

"When we eo through the black 
community and ask them to vote for 
the Republican ticket and we show 
that we can.'t even do anythlne for 
ourselves, It somewhat undercuts 
our crediblllty," Mr. Jenkins said. 
"It is recoenized . . . that, without 
white Republican support, you 
aren't listened to in the political ap
pointment process. This is uncon-

Lyn Nofziger (left) greets Edwin Meese yesterday as Council of 100 President Elaine Jenkins looks on. 

. . 
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(THE WHITE HOUSE 

WASHINGTON 

Cicconi has a copy of the attached. 
He also has Mel Bradley's draft 
response to a similar letter from 
Elaine Jenkins of the Council of 
100. Jim wants to talk to JAB 
about it because he is interested 
in trying to overturn Justice's 
decision. I wanted to run this 
by you to make sure that it's 
appropriate. If so, I'll tell 
Cicconi that he has the ball and 
the responsibility to follow 
through. 

KC 
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LeGree S. Daniels 
Chainnan 
National Black Republican Council 
Washington, D.C. 20001 

'"" 

March 14, 1984 

The Honorable James A. Baker, III 
Chief of Staff and Assistant to 
the President 

West Wing, The White House 
1600 Pennsylvania Avenu~, N.W. 
Washington, D.C. 20500 

Dear Mr. Baker: 

I felt it was important that you receive 
a copy of the enclosed letters to ' the President 
and Vice President. 

Your input is necessary. 

LeGree S. Daniels 

LSD:rh 



1715 Glenside Drive 
Harrisburg, Pennsylvania 17109 

March 14, 1984 

Honorable Ronald Reagan 
President of the United States 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

For the first time since I have been a Republican, I 
am livid and frustrated. 

The March 8, 1984 press accounts that William Bradford 
Reynolds, assistant attorney general for civil rights, is 
allegedly challenging the Dade County Minority Set-Aside 
Program must be replaced with positive presidential action 
on behalf of minority economics. This must be viewed as 
political dynamite during an election year. 

The minority enterprise program is one that Republicans 
have spent a decade contributing to the Black economy. 

Mr. President, this is your program. 

Your program has helped me bring the conservative 
Republican Black vote up to twenty-five percent as reported 
in USA Today. It is not enough to be negatively opposed to 
quotas, we must continue to offer market oriented solutions 
that are not only good for minorities and conservative Black 
Republicans, but good for the American economy. We cannot 
let this happen. The multiplier effect is too devastating. 

We must discuss this now. 

Warm regards, 

C('~~-. di~ 
LSD:rh 



1715 Glenside Drive 
Harrisburg, Pennsylvania 17109 

March 14, 1984 

Honorable George Bush 
Vice President of the United States 
The White House 
Washington, D.C. 20500 

Dear Mr. Vice President: 

For the first time since I have been a Republican, I am 
livid and frustrated. 

The March B, 1984 press accounts that William Bradford 
Reynolds, assistant attorney general for civil rights, is 
allegedly challenging the Dade County Minority Set-Aside Program 
must be replaced with your positive support in assisting the 
President on behalf of minority economics. As you are well aware, 
this is politically explosive. 

The minority enterprise program is one that Republicans 
have spent a decade contributing to the Black economy. 

Mr. Vice President, you have been a champion of minority 
economics and the future of minority enterprise is at stake 
in this country. We are in dire need of your support to ensure 
that the alleged William Bradford Reynolds decision is defeated. 

We must meet now to discuss ways to· rise above this issue. 

cf;Jiz~so;~ 
LeGree S. Daniels 

LSD:rh 
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'._) THE WHITE HOUSE 

WASHINGTON 

March 15, 1984 

MEMORANDUM FOR MICHAEL K. DEAVE~ L 
FROM: CRAIG L. FULLEO-> 

SUBJECT: 

his letter. I know he tias stronq 
o should know: 

1. Justice did advise the White House by memo 
of March 2, 1984. (A few days in advance 
of action being taken.) 

2. Their action was consistent with Administration 
policy and previously taken positions. 

3. There was a failure here, once we knew what 
Justice was going to do, to advise interested 
parties, including the Vice President and our 
minority advisers. (This is something Brad 
Reynolds has done and will do upon request -
but, unfortunately, the details were closely 
held. 

stiould note that we are not advertis ln:q the fact that thi 
at the White Hou 
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t' · .. :~ •;,,.. U.S .. Department of Justice 

.;; ~ Civil Rights Division 

.. 
' 

Re: 

Deputy Assistant Attomey General 

Washington, D.C. 20SJO 
:··· 

March 2 , 19 84 

MEMORANDUM FOR ~R. ME~SE i .. , 
South Florirta Chaper of the Associated ~ 
General Contractors, Inc • . v. Metropolitan 
Dade County, Florida, No • . 83-5~01 ( l _lth ., 
Cir.) 

on February 2, 19 a4·, the Department 'of .. Justice ·· -_:f~t·ed in . 
the Court of Appeals for the Eleventh Circuit · (Atlanta, Georgia)_ 
an amicus curi'ae brief supporting appellant_'s Suggestion 'of Re_~ : 
hearing En Banc in the ahove-ref_erenced c.a!:le. .,._. 

., 

This case presents a constitutional challenge to a ·county 
ordinance authorizing (1) the setting aside . of county construction 
projects for bidding exclusively among black prime contractors 
and (2) . the establishment of unlimited black subcontracto~ •goals." 

;- A~so at issue in the case is the County's initial ~pplicatlon of 
· the ordinance to: a contract for the construction of a specific_ 

Metrorail subway station -- the Earlington Heights Station. · The 
. County limited bidding on the ·Earlington Heights project exclu
sively to hlack prime contractors (i.e., a 100% set-aside) and 
establishe<i an a<iditional "goal." of'S'Oi black subcontractors. · 
Plaintiffs -- trade associations comprised primarily of non-~lack 
contractors and subcontr~ctors . in Dade County -- challenged the · 
ordinarice and its application to the ~arlington Heights project 
as violative of. their equal protection rights under the Four
teenth Amendment. · , 

The di.strict court invalic1ated "the provision of the ordi
nance author'izing an absolute (i.e., 100%) racial set-aside on 
the ground that it was -not sufficiently limited in cope or dura
tion to . be a ·constitutionally acceptable remedial · d vice. The 
district court upheld t~e "g6al" provision, however~ primarily 
because it contained a waiver clause and because th 50% figure 
was "not excessive in light of the racial realities that presently 
exist in Dade County." 552 F. Supp. 909, 938-941 (s.o. 19821. 

On appeal, a ·three-judge panel of the Eleven ·h Circuit 
upheld the constitutionality of the ordinance -- both the abso-
lute set-aside · prov~sion and the "goals" prooision as well as · 
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its application to. the Earlington He~ghts project. The panel 
based its. conclusion primarily on its view that the County's 
establish of a three-tiered system for reviewing racially exclu~ -
sionari contracts and the annual assessment of the entire pro
granr established adequate· procedural safeguards · to ensure that 
the program's racial preferences were limited to remedial pur-

~ poses. The panel did not view the absolute set-aside for black 
prime contractors on ·the Earlington Heights Station as excessive 
since the project constituted only lt of . the County's annual . · 
coritractu~l expend{tures. . · 

Our amicus filing argues, in e~s~nce, that the Dade 
County ordinance, on its face and as applied · to the Earlington 
·Heights project, cannot withstand the ~raditional "strict scru
·tiny" test applied t? racial classifications enact~d - by state 
or local gover~ental bodies. We argue that the racial classi- ~ 
fication established by the .ordinance is not "precisely ta~lored• 

·· to serve the "compelling governmental . interest" of redressing,:,: · 
past unlawful discrimination because the racial preferenc·es · .,,:· 
accorded under the ordinance would inevitably . benefit nonvic--
tims of Dade Cou~ty's past racial discrimination in ~its con- ~ 
struction contracting practices • . The thrust of our position 
is captured in the- following sentence: "We submit that the 
compelling government · interest of curing the effects of past 
raci'al discrimination -- the only compelling · government in- . 
terests invol"~d in this case -- would justify a class-based 
infringero~nt of legitimate - interests and expectations of inno~ 
cent third pa.rt ies only to the extent necessary to .. restore 
proven discriminatees to the · position they wo~ld have occupied 
in the absence of the discrim.ination." AJT\icus bt" •. at 7 • . 
We have · previously arivanced an identical victim-specific con
stitutional t"'lnalysis in the anal6gous context of racially pref
erential employment quotas. (§.:.a:_, the New Orleans Police casei 
the Detroit Police case. l 

Our filing has. heen -carefully ·crafted tb avoid. calling 
. into question federal statutes and regulations establishing 
various forms of race-conscious set-nsides and pref.erences 
(i.e., Ml3B regulations). We argue at length (i\micus .br. at , 
ll-l4) that that Congress' unigue power "to enforce, by appro
priate legislation, the provisions of [the Fourteenth Amend
mentl" entftle such l egislation to _special ·judicial c1eferencA, 
a deference not owing to the race-conscious enactments of state 
and local governments. It is .this crucial distinction between 
congressional legisiation enacted pursuant to Rection 5 of the 
Fourteenth Amendment, on the one han<i, and the enactme.nts of 
state · and local governments, on the other, that · the Court of 
A~peals f~iled to appreciate. Accordingly, it erroneously re- · 
lied upon the Supreme Court's decision in· ~ullilove v. Klutznick, 
448 u.s. 448 (1980), which upheld federal legislation -authorizing 

:~ 
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that 10% of federal funds for ·local federal works projects be 
set aside for contracts with "minority business enterprise.~." 
The Court's . decision in Fullilove, we argue, has lindted appli
cation in the context of state and local · race~consc.ious enact-
ments. ·~ . ., 

Copies of our amicus brief ·and the court of appeals' 
opinion is ' attached. 

'· t1 ' . 

~~· ·· I 
· · ~· Charles J ·. Coope.r . 

Deputy Assistant Attorney ·Genera le 
Civil Rights Division 

r 
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IN THE UNITED STATF.S COURT OF AP?EALS 

. -
:;--,:;:F()R THI\ ELEVENTH CIRCUIT 

~ :._.,. - ·,;.' ._.;;.& 

SOUTH FLORIOA °CHAPTER OF THJ:.: ;' 
!iS~OCIATEO GENF.RAL CONT~·~CTOR~ 
OF AME RIC.", · INC., ' !,S_ al., - . 

· Plaintiff-Appelle11ts 
Cross-Appellants ~ -~ ._ , 

. ~;;:.. - v·. •. 
~; 

· -, "'ETR0POLITAN DADE COUNTY, 
- FLO RI DA , .!.t !.!.• , 

< T 

Oef endants-AppP.11ants 
Cross-AppP.llees 

-- . 
.,, APPF.JlL F~OM THF. U~ITEO STATES DISTRICT COU~T 

FOP T~F. ~OUTHEPN DISTRICT OF FLORIDA 

M~MORANDU~ nr TM~ UNITEn STATES AS AMICUS CURIAF. 
IN ~JPPOPT OF AP?F.LLANT'~ ~UGGESTION 

. OF REHF.ARI"<iG EN , ~ANC 

·.-: ~. RRADFORO REYNOLDS 
A~sistant Attorney GenP.ral 

CHARLES J. cqoPJ:.:R 

. '· 

Deputy As~istant Attorney General 

·~ .. 

fl4ICHAEL CARVIN 
Attorney 

Department of Justice 
Wa~hington, o.c. 20530 
(202) 633-2151 
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STATEMENT OF COUNSEL 

~ I; the un~ersigned counsel, express a belief~ based on 

;,. ·· ·"' a- reasoned and studied' prof-es.sional judgment, that the panel 

.. . ~ . 
·< 

·decision is- contrary to · the · following decisions of the Supreme 

···· court ~£ · the · u·nited- States, and that consideration by the 

.,,. 

..;.; .... _ 

'tuii' c.~~rt · is ~ecessary to secure and maintain uniforinity · of 

decisions in this court: 
.----~/::-__ 

. Bro~-n v·. e·oard .of Education, _347 · U.S. 483 . 
.. - ~ts progeny, particularly 

(1954) /'~,n~ _. . 
-..:::~ -:-~-::-.,__-::.~~-;~~~··:'"" 

. .. ---~~~~:~>.,~:'.,-;: .. 
·university of Califor~·ia Regents v. Bakke·, 4"3.8.dr~.--::' 2~$!~~.i"' 
< 1978 >: - and the pane_l' s decision _ is not sup~?,r_t .e"cfs,:~Y,3?~f-

F'u llilove - v. Klutznick, 448 ·u.s •.. 448 . (19RO). · " ·-

! _. further express a belief, based on a reasonerl and ·· 

. s~udied · professional judg~~nt, ~hat this appeal involves the 
·er 

follo~-ing q~est.ion - of excepti.'onal importance: · · 

. . 
govern~ent may; consistent with the Equal Protection Clause of 

- < 

. the Fourteenth Amendrnent, -( 1) adopt an ordinance authoriz~ng the 

setting asi~e of c~unty ~onstruction contracts for hidding ~x-
- - -

·.·..&. .""'-· ._ - ... ' 

clus_ively among. black prime cont'ractors and th'e establ_ishment 

of unli mt"~·~-- blaek- subcontractor •goals -,· · and . (2) apply _-.the · - . ·~ . 

ordinan~e by esiabli~hing an a~solute . (1~0%) se~-aside for black 

prime contractors anrl a 50\ black sub.contractor goal .on a specific 

construction project : 

( i) _ 
--· 

.t 

._, 

.... 
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STATEMENT OF ISSUES PRESENTED 

(l) " - Wh~thei . the _ Equal Protection Clause of the Fourteenth 

Ar1~nd111f!tnt is violated by a ~ounty _ordinance . autho:t:izing ·the 
.-4& 

- setttng as ·i~,e of Cou~ty construction P~,ojects for bidding exclu:-

_. . siveiy.: among . b~ack prime contractors and the establishment of 

urilimited· hlack ·subcontractor •goals.• · t . . . . 
.. _ . ~ 

. ' (2) Whethe~ the · ~ountyis e~tablishmen~ o~ an absolute 
. . 

:<100\) s~t-aside for black prime contractors an~ a .- 50% bla"ck · 
,, 

subcontractor •goal• for a specific construction ·project viol&te.s .. 
. ,.., 

the ·Equal Protection Clause of the Fourteenth ArlendtMtnt. 
·~~. 

STATEMENT OF THE COURSE OF PROCEEDING~ - AND 
DISPOSITION OF THE CASE 

- .. ~ -
A. -- Proceedings in the District Court 

.,.{! 

.The plaintiffs in ·this action are tra·de associations · com~ 

prised p~imarily of non-black ~rime ~ontraciors· and s~bcontrac-
. .. 

tors that regularly ~ork _on various construction p_rojects for 

Metropolitan Dade . County. 552 F. Supp. 909, 911 (S.D. Fla. 1982). 

In November of 1982, plaintiffs fi~ed suit challenging, as iiola

tive of the Fourteenth Amendment, ·county Ordinance.No. A2-f;7, 

enacted earlier· tha ~year. The ordinance authorizes for all 

·county co~s~ruction ·contracts (1) the setting-aside of contracts 

f6r biddinef exclusively among black _pricie contractors and (2) the 

establ istimen_t _ of · un 1 il'li ted black subcontractor •goals.• Id. at 
.. . ~ . - -

922. Also challenged was the initial_ application of ,the o~dinance 

. to the Earlington~Heights Stati~n c6n~ra~t; wh~re - ~he· ~6unt~ ' 

limited bidding ~xclusively to black prime contra£tors (i.e., a 

100\ set-aside) and established an additional. sot. black . subCon-

tractor •goal~· -..... 

-..... ,, . 
~. · ::.. .. 
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-Afte~~,:~-..n'P.i)rarily enjoini·n~ Ap.plicat ion of·- the ordinance, 
:.~: ... :,~iti.;".; ···'~·:~• i'. 4V • ~ • 

t~e dist;fce>'-coun,:. invalidated as u.nconstitu~ional the set~aside 
,_ ~ '~~~~\Li;~- }~~-~-· . )~-~;_-_ 4 

provisions :· of·'. t 'tie ord·i nanct!-, 
'• - . . . 

hoth facially and as applied ~ to - the 
..... • .. • '2'=:::.:;._ ...... •· • 

·· ·Earlingtol'1 Heiglits contract, but uph~l~ · ·the •goals• provisions ~, 

~-,~~ 
.;.-;.{! 
- .J 
_-,_;~ 

.·~ 

- .i 
~ ·,!Al 

·-~~ 

.1 
~ _,- -1 

.:1 

.. 
a ·nn their applic~tion. -~ 

··1 tiff's contention that the or~inance was inva_l id be'c:ause _ tt\e· County _ ·;J 

·was ·.not ~a ce>"1pe_.tent gov_ernmentai. ·· aut t'tori ty t;o fin~~ or - re~~,~y prio~ .. __ ~- ,~t/i 

·discrimination and, in any e ·vent, · had ·not made any fi.ndings -of "past·' .;-y· ·{ 
~.· : . -. . . ~ - -~ . ·- ., .. . ~'~- - :·- ·~ ~·-·- ~~~~·~}~_~; 

di!!lcrim i nat ion; _adequate· to ju~tify t~e race-cnnsciou'~-_nr·~ ~ n~n~e ~ ,~~;~_:.· • -~''/ .. · ~~f~ 
. .:. ·:."':.;·. ,. ·...:. i~...;..~~?-~: .:..&i! .·. - - ·-.:-· . . --_. . ~ . 

The coµrt concluded th~~, unlike ~he admini~trativ~ : e~u~aitonai ~ ~ 
- .. -~ - . -. . - ~-; ·.:.~·-- .;· 

'-~ ~- ----~----· ~ ·• 

· agency in ?P.gent!; of ttiP. University of California v. 13akke .,;:~.•·l8';:. ·.- .... '£!.·/ 
.. . . 

U.S. 265 ( l 97A), the Dttde . County Coml"i!tsion was cornpe~tent to, ~st-~-b- ._ 
~ . . . . - .. ,... ·. . ~ , . . ~ 

l i sh racially reJT1ecHal progr11ms - because ~t: ,~as a legislative borly 

conc ernen with the· general welfare. 
·.: - . ; . 552 F; Supp. at ;:"93.4 •. ·'\'! Th·e -. . ... . . ... .. .-~ ..... . . . ~ . .. 

court · f~rthPr . conc.lu<:'~d tt,at the County had "'ade f iridirigs of· pric)r 

di~cri~ination sufficien~ to support reme~ial - action. The' court: 

noten that~ . •[a}lthough societal rti~cri'"ination may b~ the ultimate -
. 'T • 

cause of'. th~ . extremely low percentage of -Rlack contractor~ doing 
:..:. . 

busiries~ ~-~ Dade County, there is evidence in this record fro"' 
. -.· :-..·.-... _·? -

"wti'icn=~~~~(c-~~:~:~dan · f in~ identified discrimination .. ag~ i·nst . Dade 

Cou·nty Alack contractors * * *. • · g. at .92 5-926 ( emph'1!'is i .n 

originall. The court pointed to the history of di~crimination in 

the construction industry nati.onally, . tlie di.sproportionately low 
... 

.. percentage o f b l ack con t ractors, and the co~respondingly low · per

centage , of cou~ty contracts· awarded to ~l~ck contractors, which the 

-court attributed to the •present effects of past discri~ination.• 

.!,g_. at 926. 

'· . .·. 
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The di~trict court, however, held that the racial set-aside 

provisi~n wa~ not ~uff iciently limiied in its scope or dura~ion to 

be ~ constitutionally ac~eptable remedial devi~e. The courti rely

i.ng primarily on the facto" considered . by Justice Powell in his ·. · 

concurring opinion in Fullilove v. J(lutznir.I<, 44R n.s. 4.48, 510-511 

(1980), noten that .the ordinance contai~ed · no waiver provision, 

that .the set-as.ide provision was· poten~ial ly.· pEi-rtTlanent in nature, 

and that the ahS(')lute ·( 100\) set--asicie greatly exceeded the_ Coun'ty Is . 
. "' 

overall minority percentage. .!£. · at 935-938. · In contrast, · the 
. . 

cnurt ~pheld the •goal• provision~ ~r(marily becau~e it cont~ined ~ i 
._..,~ . 'i -

waiver provi~ion and becau!l;e the SO\ figure was •not exce!=;siv~ · iri 
. . 

1 ight of the ra.ci al rea 1 it i es that presently exi !CJt · in nane·;-~'Co.unty. • 

In. at 938-941. · 
. 

8. The Panel's Decision 
. 

~he panel declinen to apply any formal standar~ of review 

or •test" · but rather analyzP-d the constitutionality of the County 

ordinance in light of the thrAe factors -it b~lieved were primarily 

con~idered in Pak'<~ anrl F'ullilov~: 

( 1) ·· thC'lt the go•1ernTl"ent~l hody have the authority to pa~c; 
such JegiPlation: (2) that ~dequate findings have been mane 
to ensurP. that thP. gov~rnme"t~l ~ndy is remerlying the present 
effect!= of past di scr il"i nat i,,n· rather than advancing one · . 
racial or ethnic group's int~r~st over another: and . (3) t~at 
the ~se· of su~h ~lassifications extend no further than the 
estahlio;hed need of remerlying the effects of pa!=;t discrimin
·atio".· - ~lip op. at 1406 (emphasis in original). 

The panel agreed with. the district court's conclu!CJion that 

the County satisfied,. the first two criteria, ,for essentially the 

sal"te reasons. Slip op. , at 1406-1408~ Th'! panel, however, dis

~~reed with the disfri~t court's .determination ihat the absolute 

black .set-aside for the Earlington Heights project, and the or~i-

nance authorizing it, were an impermissible means of accomplishina 
r 
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the county's remedial objectives. The panel found that the "goals" 

and set-aside provisions of the ordinance, both facially and as ap

plied to the Earlington Heights project, were "appropriate, narrowly 

tailored measures to ac·hieve the legislative objective." Id. at 1410. 

The panel based this co~clusion primarily on its view that 

the County's establishment of a three-tiered system for reviewing 

racially exclusionary contracts l/ and the annual assessment of 

the entire program established adequate pro~edural safeguards to 

ensure that the program's racial preferences were limited to their 

remedial purposes. Id •. at 1408-1409. The panel further determined 

that the absence of both a durational limit and waiver provision 

and the availability of less discriminatory alternatives did not 

invalidate the County's program. Id. at 1408-1411. Also, the 

absolute set-aside for black contractors on the Earlington Heights 

project was not excessive, in the panel's view, since the Earlington 

Heights contract constituted only 1% of the County's annual contrac-

tual expenditures. Id. at 1410-1411. Finally, the panel cautioned 

that its "conclusions on the adequacy of the program's safeguards 

are premised on the assumption that the review process •.• will 

·be conducted in a thorough and substantive manner." Id. at 1409. 

STATEMENT OF FACTS NECESSARY TO 
ARGUMENT OF THE ISSUES 

All of the facts necessary for the argument of these issues 

are contained in the Statement of the Course of Proceedings and 

Disposition of the Case, supra. 

ll Racial goals and set-asides for particular contracts must he 
approved by the County Manager, the County's Contract Review Com
mittee, and the Roard of County Commissioners. The criteria for 
approval are the availability of black contractors, the racial goals 
of the particular County department awarding the contract and, in 
the case of a set-aside, the Board's determination that such action 
would be in the best interests of the County. Slip op. at 1408. 
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ARGUMENT AND AUTHORITIES 

For the reasons that follow, we submit that . the panel's 

ruling upholding . the ra~a~conscious ordinance _and it~ application 
.. - -

to the Earlington Heights project is inconsistent with governing 

Supreme Court precedent and involves questions of exceptional 
. - -

.. 
public irnport~nce •. Th is case is thus proper for review by the 

full Court, sitting !!!,., £!.!!,£• 

It is well settled that •all legal restrictions which 
. . 

~urtail the rights of a ·single racial group are immediately -· 

suspect" and that •courts must subject ;hem to the -~ost ·rigid 
-

scrutiny." Kore~atsu v. United States, 323 u.s. 214, 215 (1944). 

See, ·· !...:.!l!.• Shelley v. J<raemer, 334 u.s. 1, 22 ( 1948): Missouri 
-

ex rel. Gaines v. Canada, 305 U.S. 331, 351 (1938). That a 

governme~tal classification, such as the County's raci~lly pref-

erential ordinanc~, works to the detriment of all non-black con-

tractors rather than .-solely a •discrete and insular minorit [y]_" 

(United States v. Caroiene Products Company, 304 u.s. 144, 152 

n.4 (1938)), is without constitutional significance •. ~/ "[I]t 

is the individual who is entitlen to judicial protection against 

classifica_ti.ons -based upon his racial or ethnic background be

cause such ~istinctions imp~nge upon personal rights~ rather 

than the individual only ~cause of his membership in a par-

ticular · gr~up • . • · • .. University of California Pegents v • 

2/ . As Justice Powell observed in Bakke, discreteness and insu
larity have "never been -invoked in (Supreme Court] decisions as 
a prerequisite to subjecting racial or ethnic distinctions to 
strict scrutiny.• University of California Regents v. Bakk~, 
supra, 438 U.S. at 290 (opinion of Powell, J • . ). 

. 
1 

·. 
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Ral(ke, ·supra, 438 o.s. at 299 _(opinion of Powell, J;); see, . .!.:.9.:., 

ShPlley v. ~ra~~er, supra, 334 u.s. at 22 c•[Rlights created by the 
.. 

first section of the- Fourteenth ~Jnf!n_~ment ar~, by its terms, guar-

anteed to the ·incHvidual. The right.!; @stahlished are personal 

rights."); · McCabe v. ~tchison, T. & S.F.Ry., 235 U.S. 152, · 161-_· 
. . 

162 (1914). And, if thP Fqual ProtActinn Clause creates •personal 

rights," "gu~ra"tee~ t6 the inrlividua1,• its safeguard$ •cannot 

,.,,ea.n one _thing wh_en· applied_ to one individual · and ~om~thing else 

when applierl ~o a . peri:;C?n of · anC?ther color. If both are not acccirderl 
. 

the sa"'e protP.ction, then it . i!I; not -equal.• University of Calif-ornia 
. . 

:Regents V. Rakke, supra, 43q u.s. ·_ at 2A9-290 (opinion of ·Powell, 

J.). ·Accorrlingly, when a person is classifieo hy government on the 
-. 

ba~is of race or ethnic C?rigin, "the burden he is askerl to bear on 

that hac:is fmu~t he] precisely t~ilored to i::;erve ·a compellinq govern- ~ 

mental interest. The Constituti~n guarantees that right to every 

per!;on regardless of his ba_c'<groun'1." -!!!· at 299; see ·shelley v. 

Kraemer, supra; ~issouri ex rel. Gaines v. c~nada, supra, 305 U.S. 

at 351: F'ullilove v. J<l11tznick, ·supra. 

Application of this stannard to ~he facts of this case compe~s 

the- conclusion tnat· the County's racially preferential ordinance 

a11d it~ applicat~on t~ the Earlington He.ights project impermissibly 

infring~~ the eq~al protect1on righ~~ of non-hlack contractor~ in 

Dade County. 1/ · The governmental interes.t in vindicating the legal 

rig~ts of victi~s aRd ~edressing unlawful conduct is substantiali 

indeed ~ompelling, ann generally justifies judicial imposi~ion of 

ll · As we discuss fully at pages 11-14, infra, federal legisla
tion.enacted pursuant to Congres.!;' uni9ue remerlial authority under 
Section 5 of the Fourteenth AmendJnent is· entitled to judicial. 
deference not owing to state an~ local measures. Ful l ilove v. ", .. ""' -- .: -.. r 
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measu~~s necessaty to remedy the_ injury, even ~hough such . m~asures 

may in~iden.tal·ly impinge on the interests of innocent third parties. 
. - . 

This princip_le does n?t change when · the unlawful ~_ehavior is racial 

discrimination. ''When effectuating a limited and -properly tailored 

remedy to cure the effects of prior discrimination, * * ·* 'a sharing 

-of the burden' by innocent parties is not impermiss.ible." _ Fullilove, 

.supra, 448 U.S. at 484; : citing _Franks v. Bow~an Tra;sportation · bo., 

424 u.s. 747, 777 (1976): Albemarle Paper Co. v. Moody, · 422 -U.S. 

405.: °<1975): -accord, 448 u.s. at 497 . (Powell, J., con.curring).· Tliat 

the class of victims .is defined by race is but a concomitant · of the 
. ... 

fact that the defendan~'s unlawful behavior was defin~~ by race. ~ 

We submit that the compelling government interest of curing 

the effects of past racial discrimination 

government i _n ter.es t involved in this case 

the on l~' compelling 

will justify a class-

based infringement of the legitimate interests a~d expectations 

of inn~cent third parties. only to the extent necessary to · restore 

proven discriminatees to the position -they · would have occupied in 

the absence· of the discrimination. ii The rinhts protected under 

the equal protection guaranties of the Constitution belong to. in

dividuals, not groups. In 6rder fully to vindicate these indivirl-
_.. ,_ . 

ual rights, courts should fashion remedies designed to ensure that 

the identifiable victims of unlawful racial discrimination are re-

stored to their "rightful places." The leg~timate · "rightful place" 

ii We thus disagree with the holdings in Ohio Contractors Associ
ation ·v. Keip, 713 F.2d 167~ (6th Cir •. 1983) (upholding law _ requir
ing state of ficia!s to set aside designated percentages of state 
cont7acts for bidding by minority business enterprises only) and 
Schmidt v. Oakland Unified School District, ·fi62 F.2d 550 (9th Cir. 
1~8. 1) .vacate~ and remanded, 457 u_.s. 594 ( 1982) (upholding 25% 
minority b~s1ness set-aside for school .construction). 

r , 
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claims of identifiahle discriminatees warrant imposition of a 

remedy calling for a "sharing of the burden" by those innocent 

third parties whose "places" are the product of, or at least en~ 

hanced by, the challenged discrimination. 

Persons who have not been victimized by the discriminatory 

practices, however, have no claim to "rightful place" relief. And 

any preferential treatment accorded to nondiscriminatees -- or to 

discriminatees beyond those measures necessary to make them whole 

-- necessarily deprives innocent third parties of their •rightful 

places." Accordingly, as b~tween nonvictims of the unlawful dis

crimination and innocent third parties, "it cannot be said that the 

government has any greater interest in helping one individual than 

in refraining from harming another." Bakke, supra, 43A U.S. at 

308-309 (opinion of Powell, J.). 

In this case, the 100~ set-aside and the 50% subcontractor 

"goal" for the Earlington Heights Station, as well as the ordinance 

which authorizes these provisions, are victim-blind: they embrace 

without distinction nonvictims as well as victi~s of Dade County's 

alleged·ly discriminatory practices • . ~/ No inquiry of any kind is 

21 Neither the district court nor the County identified .!.!!Z dis
criminatory action by either the County or non-black contractors 
or ~ artificial barrier in the County's construction contracting 
procedures which adversely affected minoriti~s. Although the 
district court found what it termed "identified discrimination," a 
finding upon which the panel heavily relied, it never "identified" 
who had engaged in such discrimination or how it was accomplished. 
Metro Dade, supra, 552 F. Supp. at 925-926: Slip Op. at 1407. 
Specifically, the court did not find that Dade County, or any other 
entity involved i~ the County's c~ntracting process, had engaged in 
such discrimination or was otherwise responsible for it. The only 
evidence relied upon by the district court in support of this 
finding was the statistical disparity between the number of black 
contractors and the overall black population in Dade County (l\-ln%), 
and a corresponding disparity in the percentage of County contracts 

[Footnote cont'd on next page] 
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conducted ·concerning whether the black contractors benef itting from 

--these racial selection devices h~ve ever been discriminated against · 

by the Cou~ti~ or any other entity, in the process for choosing 

·. contractors and subcontractors .for county projects • . 6/ - These . . . ·. .-, . -. . 

provisions thus inevitably· accord racially preferen~ial treatment 

~o persons who . have ~o "rightful place• cliim vi~-a-~is non-black 
.- -

contractors. _ ·aec'ause Government has no c~pelling inter_es~ in 

according such preferential - tre~tment ~o nondiscrirnina~ees at the -

.• 
-~ 

! 
:~ 
-" 

~ 
---~ 

~ 
E._/ [Footnote cont'd} awarded to black contractors ~l.4%-16%). - Ibid~ - ~ 
The court did not indicate· that- the underrepresentation of black _ .. ":~ 
contractori was due to an~ pr~ctice relating to .the t6unty'~ ~ontra~~ - J 
ting process or construction industry · generally or that. the , dispro- . 
portionately low number of contracts awarded to black. _aontract~rs ! 

stemmed from any discriminatory selection,· rather than the acknowledged ~ 
lack of available black contractors. · (See .note 6·, infra, concerning · 
absence of any qualified black prime contractors in. the County.) 

Thus, the statistical evidence relied upon by the court appears 
to relate solely to the lingering effects of general societal dis
crimination that disadvantage minority· businesses across the Nation 
and n6t to any discrimination, subtle or otherwise, by the County's 
government or ·non-black contractors. · · Indeed, the district ·_ court 
appare~tly acknowledged as much. Ibid. "It is clear, however, that 
any race-conscious remedial action must be premised on findings of 
prior discrimination that i~e "far more focused ••• than the ef- . 
fects of 'societal discrimination,' an amorphous concept of injury 
that may be ageless in its reach into the past." Bakke, supra, 438 
u.s. at 307 (op!nion of Powell, J.). See Fullilove, supra, 448 . 
U.S. at 477-478, 482; id. at 498 (concurring opinion of Powell, J.). 

_ Since _ neither the district court nor the County made any such 
"focused" findings concerning prior discrimination attributable to 
the County's contracting policies or procedures, . the necessary pre

. dicate for "remedial" action by the County is lacking. ·The County 
·cannot justify its racial classffication as serving the compelling 
inte~est of remedying its prior unlawful discrimination, since it 
has ·not reasonably determined that such discrimination occurred. 
Bakke, supra, 438 U.S. at 307-310; Fullilove, supra, · 449 U.S. at 
477-478. Thus, ev~n assuming that state and local governments are _ 

. constitutionally empowered to make findings of past discrimination · 
and to take class-based, race-conscious "remedial" action -benefit
ing persons not actually vfctimized -by discrimination, Dade County's 
ordinance is nevertheless invalid ~ecause it was enacted without 
adequate findings~of prior discrimination. 

2./ Indeed, · the only black prime contractors participating fn the 
exclusionary selection _ procedures were from outside Dade County 
(and, in so~e instances, the State of ¥lorida) and thus could not 
plausibly have suffered from any discrimination in the County's . 
contracting .procedures. Metro Dade, supra, 552 · F. Supp~ at 926. 

r 
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expense of innocent third parties, governmental imposition of these 

set-asides anrf goals woult1 he unconstitutional. 

Contrary to what the panel below apparently concluded, the 

supreme Court's decision in Fullilove v. Klut?.nick, supra, does not 

sugg~st either that a state or local regulation according preferen

.. tial treat11"1ent to nondiscriminatees is constitutionally permissible 

or that the traditional •strict scrutiny• standard should not he 

used to judge the County's racially preferential actiqns. 

In that case, the Court rejectec1 a constitutional challenge 

to a federal law requiring that at least 10% of federal funds for 

}(')cal pul"I l i c worl< s rro jects be set aside for contracts with •minority 

busines!; enterprise~." Administrative and legislative findings 

that minority businesses had heen excluded from significant parti-

cipation in government construction contracts were heln sufficient 

to justify this exercise of Congr~ss' remet1ial authority. Id. at -
456-472. The plurality opinion e~phasized that the administrative 

r 

progra~ contained ~uff icient procedural safeguards to provide rea-

sonahle a~~urance <l) that application nf racial or ethnic criteria 

would be narrowly liTTiitec1 to accomplishing Congress' remedial pur

po~e~ hy rPstri~ting preferential treatment to those •businesse~ 

owned and controlled by member~ of minority groups• whose competi

tive position has actually been •impaired• by the •present effects 

of past discrimination• (~. at 487), and (2) that misapplications 

of such criteria wottld . he •pranptly and adequately remedied admini

stratively.• .!El.£: see generally id. at 4A6-489. Moreover, the 

plurality stressed thai the Court was deciding only a facial chal

lenge to the MBE provision and that any equal protection claim~ 

.•. 
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arising out of the specific awards that •cannot be justified ••• 

~s a remedy for present effects of identified prior discrimination 

* • * must await future ca~es.• .!.1· at 48~. In sum, then, the 

plurality in FuJlilov~ indicated that t~e MRE provision, which 

•press[ed] the outer limits of congressional authority,• Ci£. 
at 490) w~1ld not have passed constitutional muster had it been 

based solely on thP. contractor'~ race rather than on its •impaired 

* '* *competitive position• resulting from the •prese.nt eff.ects of 

past discrimination" in government construction contracting~ .!.!!· 

at 487: see 1.2· at 477-478. 

Moreover, as the panel below correctly noted, the minority 

set-a~ide at isi:;ue in Fullilove was enacted by Congress pursuant 

to it~ enforcement power~ under Section 5 of the Fourteenth Amend-

mP.nt. As the Fullilove plurality opinion repeatedly emphasized, 

the analysis e~ployed in that case was a~opterl precisely an~ only 

because the challengerl set asidP. was enacted pursuant to this 

express constitutional grant of congres~ional enforcement authority. 

Fullilove, supra, 44R u.s. at 472, 476-480: id. at 499-502, 508-

510 (concurring opinion of Powell, J.). When, howe"er, a racially 

basen set-aside is established by a governmental body other than 

Congress, it shoulrl he judged under t~e traditional •strict 

scrutiny" ~tandard and, for the reasons set forth above, invali-
-

dated. ~xa~ination of the unigue power granted to Congr~ss under 

Section 5 to enforc~ through appropriate legislation the Equal 

Protection guaranties of the Fourteenth A~en~ment, and the corres

pon~ingly unique treat~ent the Fullilove plurality gave to the 

set-aside enacted pursuant to that power, makes this clear. 
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the Civil war Amendments gave Congress authority to enact legis

lation it deemed necessary to remedy the consesquences of racially 

discriminatory action. 11 •correctly viewed, ~ S is a positive 

grant of legislative power authorizing Congress to exercise its 

discretion in determining whether and what legislation is needed to 

secure the gua~antees of the Fourteenth Arnend~ent.• Morgan, supra, 

384 u.s. at ~51. Pursuant to this power, Congress may invalidate 

practices that the Supreme Court would not find violative of the 

Fourteenth ArnendMent. See Morgan, supra: Oregon v. Mitchell, 400 

U.S. 112 (1970). 

Thus, when acting to effectuate the de~ands of the Equal 

Protection Clause, Congress has extraordinarily •broad re~dial 

powers" that exceed even those of the judiciary. Fullilove, supra, 

448 U.S. at 483. As the Fullilove plurality noted: 

Here we deal, as we noted earlier, not with the limited 
re~edial powers of a federal court, for example, but with 
the broad remedial powers of Congress. It is · fundamental 
that in no organ of government, state or federal, does there 
repose a more comprehensive remedial power than in the Con
gress, expressly charged by the Constitution with co~petence 
and authority to enforce equal protection guarantees. Id. 
at 483. Accord, id. at 501, n.3, Sln (concurring opinTOn 
of Powe 11 , J • ) • 

Accordingly, in the •unique• context of interpreting a 

congres~ional remedial provision enacted pursuant to Section 5 of 

the Fourteenth Amendment, courts must give appropriate deference to 

the evidentiary hasis upon which the measure was premised and to 

the means chosen by Congress to accomplish the remedial objective. 

17 Fullilove, supra; Katzenbach v. Morgan, 384 U.S. 641 (19~~): 
South Carolina v. Katzenbach, 383 U.S. 745 (1966); Ex Parte Virginia, 
100 U.S. 339 (1879). See Bohrer, ~akke, Weber and Fullilove: P.enign 
Discrimination and Congressional Power to Enforce the Fourteenth 
Amendment, 56 Ind. L.J. 473 (1981). = 
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Id. at 472, 476-478. Accord, id. at 499-502 (concurring opinion of 

Powell, J.), Morgan, supra, 384 U.S. at ~48-656: South Carolina v. 

Katzenbach, supra, 383 u.s. at 323-327. The. Fullilove plurality 

made clear, however, that judicial deference to congressional 

judgments made pursuant to its Section 5 authority is not absolute, 

stressing that any racial classification must be given the •most 

searching examination.• Fullilove, supra, 448 u.s. at 491: .!.2.· at 

496 (~oncurring opinion of Powell, J.) (applying •strict scrutiny• 

test). Indeed, the plurality specifically noted that the race-

conscious remedial set-aside at issue in that case •press[edJ the 
-J 

outer limits of congressional authority." 1.2.· at 490 (emphasis added). ' 

A municipal government such as Dade County, however, stands 

on entirely different constitutional footing. The County has, of 

cou_rse, no remedial authority comparable to that granted Congress 

under the Enforcement Clause of the Fourteenth Amendment. Father, 

the Fourteenth Amendment acts solely as a limitation on the County's 

action. Consequently, when judging a racial classification imposed 

by a state or municipal government, the statute or ordinance is not 

entitled to deference comparable to that accorded federal legislation 

enacted pursuant to Congress' Section 5 authority. To the contrary, 

the court must "strictly scrutinize" the classification to ensure 

that it is precisely tailored to serve a compelling government 

interest. Accordingly, even if Congress could lawfully enact a 

particular remedial program, it does not follow that local govern-

ments could do likewise. !/ 

!/ As Justice Powell expressly noted, the fact that the congres
sional set-aside was upheld did not mean •that the selection of a 
set-aside by any other governmental body would be constitutional. 
See Bakke, 438 U.S. at 309-310. The degree of specificity required 
in the findings of discrimination and the breadth 9£ discretion in 
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CONCLUSION 

·For the foregoing reasons, the panel opinion should be 

vacated and the case set for rehearing by the ful~ Court. 

,. 
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