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td thd - - - - ... 

: 

• .,.._.. ..L.. A\l',_.t,.t, 

Foy_~ 
Rct:ricvul 
Hull 
Pile~; 

You have requested our opinic11 on a que on that in-
volves the "convention clause" of Article V of the Constitu-
tion: . ~ 

The Congress • on the Application of 
the Legislatures of two thirc:s the se·,7eral 
States 1 shall call a Convent5.on for proposing 
~..mendments, which . • shall be valid to ail 
Intents and Purposes, as part of this Consti
tution, when ratified by the Legislatures of 
three fourths of the several States 1 . or by 
Conventions in three fourths therc'!of, as the 
one or the other Mode of Ratification m2.y be 
proposed by the Con9ress • ~ !_j 

1/ The entire text of Article V follows: 

'l'he Congress, whenever t'.·;o thirc.~s of both 
Houses shall deem it necessa , shall propose 
.ArnenCL-nents to this Constitution, o:r.:- on th2 Ap
plication of the Legislatures of tt·10 thirds of 
the several Sta-tes·, shall cc.ll a Convention for 
proposing Amendments, which, in either Case, 
shall be valid to all Intents and Purposes, as 
Part of this ConE;ti tution, i.·;::.en ratified by the 
Legislatures of three fourths of: the several 
States, or by Conventions in three fourths 
thereof, as the one or the other Hoc1e of ~ati
fication may be proposed by the Congress; ·Pro
vided that no Amendment whicri may ,be r.lade prior 
to the Year One thousand eic~t hundred and eight 
shall in any Manner effect _, first and fourth 
Clauses in the Ninth Bection cf the t Article; 
and that no State, without its Consent, shall be 
deprived of its equal Suffrc.·;c in the Senate. 
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Your question is ·whether this clause a.uthorizes a "9enc~ra1-" or 
a "limited" convention process. Does a "Co.nvention for pro
posing Amendm2nts, 11 called by Congress.on applicc.tion of two 
thirds of the legislatures· of the Ste: tes, have g8nerc:t.l power 
to propose amendments on any subject that cmmna:nds the atten
tion of the delegates? Under what circur:tstances, if any, raay 
the powers and the proposals of the co:irvcntion be limited to a 
particular field? This question has been warmly debated among 
constitutional scholars and officers of. government.· 2/ It 11~ 

2/ See Dellinger, 'l1he Recurring Question o·f the .. L:Lmited 11
• Con

stitlltronal Convention, 88 Yale L.J. 1623 (1979}; Van Alstyne, 
Does Article V Restrict the States to Calling UnlirnitedCon
v~ntions Only? -- A Letter to a Colleague 1 1978 Duke L.J. 1295; 
Rhodes, A Limited Federal Constitutio~al Convention, 26 U. Fla. 
L. Rev. l (1973); Bonfield, The Dirksen Amendment .and •.rhe Article 
V Convention Process, 66 Mich. L. Rev. 949 (1968); Note, Proposed 
Legislation on the Convention Method Amendino the United States 
constitution, 85 Harv. L. Rev. 1612, 1629 (1972); Black, A.Tttending 
the Constitution: A Letter to a Cong::-essman, 82 Yale L.J. 189., 
202-03 (19 72) ; Special Constitutional Convention Study Com.c:t., 
American Bar Assoc., Amendment of the Constitution by the· Conven
tion Method Under Article V (1974); Pullen 1 Th~ Aoplication Clause 

--~·----~---· 
of the Amending Provision of the Cons tution {1951) (unpublished 
thesis on file at University of North Carolina Library); Orfield, 
Amending the Federal Constitution (1942); Jameson, A. Treatise on 
Constitutional Conventions (4th ed. 1887) ; Bonfield 1 Proposing 
Constitutional Amendme~ts by Convention, 39 Notre Dame Lm·r,,ter -
659 (1964); Black, Handbook of American Constitutional I .. aw (West 
Pub~ Co. 19 2 7) ; Brickfield, State l\?;::>lications A.skin9 Congress 
to Call a Federal Constitutional Convention, Hous~ Comm. on the 

. Judiciary, 87th Cong., 1st Sess. (Co:-:-;.:-n. Print 1961); Brickfield, 
Problems Relating td a Federal Constitutional Convention, House 
Com.rn. on the Judiciary t 85th_C_ong:-~ist --Sess. (Co:.ri.m. Print 1957); 
Dixon, Article· V,: The Comatose Article of Our I ... iving Constitu
tion? 66 Hich. L. Rev. 931 (1968); Ervin, Proposed Legislation 
t()Iillplement ·the Convention :Method of F.mencflil'g--the Consf:rt.u.t"ion,. 
66 Mich. L. Rev. 875 (1968}; ~raham, The Rblc of the States in 
Proposing Constitutiona·1 Ame'ndments, 49 ABAJ 1175 (1963); Kauper,. 
'I'he Alternative Amendment Process: S0rn2 Observations, 66 Mich~ 
L. Rev. 903(1963); Packard, The Sta-::es and the Ar:::encling Pro
cessr 45 ABAJ 161 (1959); Forkosc~ 'I·he A'.Ct:ernative A~n-CG::rig 
Cl-- rticle v 51 Minn. L. · Rev-.-ios:r;-ro75 .. (1967}. 
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never been cinswercd or even ac1dresse.::: by any court. -Our vim•JS 
a~p set forth below. 

In the sum.rner of 1787 deleg2 ::es from twelve of the 
thirteen United States assembled in :?niladelphia _ 'l'hey had 
been callcc1 to Philadelph by Cong:::-2ss 1 and their purpose was 
to consider ancl propose amendments to the Articles of Confed
eration, constitution the yo'..::lg Nation_ 'I'hey labored 
through the summer and produced a ne'.·7 and enduring docu:rrtent, 
the very Constitution that your question requires us to eon
strue. 

One of the important questio::s that confronted the 
delegates i:n Philadelphia was whethe::: th should honor the 
procedural limitations that governe~ the amendment process~ 
These limitations were created by Art:icle XIII 0£ the Articles I 
of Confederation and by the Act of Congress pursuant to ·which 
the convention hac1 been called. Uncer the Act the convention 
was to consider and propose amendments to the Articles, and the 
amendments were to become effective when approved by Congress 
and each of the States." 3/ The Act was declaratory of the 
Articles themselves. The Articles c.llowed for araendment, but 
they declared that the Union of the thirteen States t·muld be 
"perpetual" and that the government could not be altered un-
less the alteratior. ·were 11 agreed to in a Congress of Unitea_ ~ 
States . . .... and • . . confirmed by the J_,i;:::gislatures of every t 
State." Art. XIII. 

The requirement of unanimous consent stood squarely in 
the way of ·what a majority of the d2lega s w-antecl to do. They 
wanted to propose si·1eeping changes in the old system, and they 
had no rEason to believe that their -oronosals ·would be 1.miver-

~ J. 

sally accepted. PJ-iode Island had no~ even bothered to attend 
the convention. Congress, whatever view$ it might othendse 
have entertained, stood to be ·abolis:-" by the proposed reform. 
If the Framers adhered to the amend:--::'.ent. procedure set out in 

3/ 1 Elliot, 'l'hc Debates in the· Sc' .. -erD.l State Con-ve~1tion·s on 
the Adoption of the Federal Constitt:-:.ion 120 {2d eel. 1836) 
[hereinafter, .. Elliot"). 
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the Articles and in the statute, th2y faced a pro!::;pc:'ct of 
failure. Because they tly feared the consequences of 
f~ilure, 4/ they boldly chose to ~gn.:i:::e ·the la\·l. 5/ 'I'hey 
drafted til-eir ne\·1 Constitution in se;:::ret session; - and \·7hen 
they emerged at the end of the ·sur0.!.t1<.:o:::-, they proposed that 
their plan sl1oulc::t take feet upon r2.tification, not by Con-
gress or by the legislatures of the Sfates, but by popular 

· conventions in the Sfates. Moreovc:c, they propo::;ed that rati 
fication by conventions in nine States '.-;ould be "sufficient 
for the Establishment of thls Constitution between the States 
so ratifying the sa·me. 11 U.S. Co::1st. / art. VI , 
(emphasis supplied) • In a \·mrd, the Framers invited conven
tions in nine States to abolish the U.:iion. 

Congress received this plan and demurrec1, transmitting 
it to the States. Conventions in eleven Sta approved it,." 
and the plan ·went into c In I-:2.rch, 1789, a new Congress 
(a Congress of the eleven United Ste. ::es of America) as sernbled 
in Ne\v York; and was ear by the:: that a fundamental change 
had occurred. In accordance ·with th2 Framers' ocsign, _:µnder· 

4/ George Washington, who was not given to overstatement·,. sum
marized· the desperate condition of the Confederacy in the fol
lo1·Ti~g way: 

· That something is necessary, all will agree; 
for the situation of the General Governmt. 
(if it can be called a rovernmt.) shaken 
to its foundation, and iiable to be overset 
by every blast. In a word, it is at an end, 
and unless a rera2dy is soon applied, anarchy 
and confusion will inevitably ensue. 

Letter to Thomas Jefferson / !'lay 30, 1787, reprinted in 29 
Writings' of \Jashington 224 (Fitzpatrick ed. 1931). 

5/ As Edmund Randolph put it 1 
11 1'he:ce are great seasons when 

persons with limited powers are jus·tified· in exceedi?g th~ 
" 1 Max Farrand,· The· Records of the· Fe~ral _ Conv2n:tion 

of 1787 262 (rev'd ed. 1966) [hereir:.2£ter, "Farrand"). George. 
ngreed that "there \·Tere besides crises1 in ·which 

all ordinary cautions yielded to pubJ.ic necessity." l Farrand 
at 338. At another point in the deba.te James Hilson declared 
that "[t]he house on fire must be extinguished, ·without a 
scrupulous r~gard to ordinary r~ghts. 11 2 Farrand at 469_ 
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th:e compulsion of political necessity and in the: f<::tce of pas-
iti vc ·1aw to the contrary, .a co:n.fec12r2 Lion of th:irteen Sta·tes 
h~d been abolished by action of a de~ cated majority; and a 
nc~\v govcrmnerit, resting on di ffe:rent ?rinciples / hu.d been es
tablished amo~1g eleven of the ·form~!- confcde~catc~:r::;. y 

We have begun our discussio!; '.·:i th ·this p~gc of history 
to illustrate two points that hive c3.used no little confusion 
in the traditional debate over· 11 liini _ed" verf.>us ~·general•• con
ventions. We want to put them behh:::. us~ 

First, the Convention of 1787 shc:i~vs tha.t lmv cannot 
execute itself. The people and thei::- officers execute t.h.e I.aw; 
and when enough of them chose ·to dis.:::-egard it, law is ineff-ec
tive. Whatever Article v of the Co::.stitution may require or 
permit in the \'JaY of legal limi tatio:1 on the process of ame..1.d
ment by convention, it. can be no mor2 ef fecti.ve ·chan \·ms its 
predecessor, Article XIII of the Articles of Confederation 1 if 
the citizens and their represente.tiv2s undertake to c1iscard it~ 

. The second point is related t.o the first. Some have 
a;cgued that the Convention of 1787 C.2monstrat.es ·t:he unli...uitable 
nature of the convention process and the fut:ility of academic 
inquiries into the "legal ... para;.:;2ters of that process,. whatever 
they may be. We do not share that view. It is true that in_ 
revolutionary times, as in 1787, 12'.·:- may be disr~garded and:I' 

6/ The abolition of the l~rticles of Confederation and the 
establishment of the new Constitutio:1 uas a peaceful revolu
tion. It was an act of will that al":.ered a frame of govern
ment in a way that was inconsistent ~ .. ;ith exinting law govern
ing hov1 ·such alterations were to be :::.ade. Madison himself 
admitted that this ·was the best lege.l argument against what 
the Framers had done: Their proposal was def.ective because 
the new Cons ti tut ion \·1as to be appro".;ed and established in a 
way that was contrary to positive 12w. · The· Pederalist, No. 
40, at 263 (Cooke ed. 1961). Hadisc.:1r a goo-c1lawyer-fiad no 
answer for that argument. on the meri t.s. ·There ·v-1as no answer. 
He could only say· that· if the propos 3.1 \·mre carried into exe
cution on the approval of conv2ntio:-.:::. in nine s·tt:ates, a justi-
fication could be found, not in positive la·w, bnt in the flli--;da
.mental democratic principles ·to ;;·:hie:.. the Declaration of InC.e.-
pcndence had referred -- the "L2i::1s o= Nature and of Nature 1 s 
God" that conferred upon all me~ a ::·ight to alter bad govern
ments in the face of c~isting legal forms. Id. at 265. 
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indeed, overturned. But for two hund:r-cd years ·this has been 
a ~ation under law; and because the history of the ConventLon 
of 1787 shows so clearly how the obs2rvancc anc1 preservation 
of law / even fundamental law / depcmc~s nl titnatcly on the co::l
scnt of th~ people and th~ir reprcse~tativcs, it demonstrates 
the importance and the urgency of qt:2stion:::: such as the one 
you have raised. If it is for the people and their officers 
to execute Article V, it is our duty to understand what Arti
cle V requires and \·Jhat it premits. 

II. The Proce·aural Nat1.~r«:.:~ of· Article V 

Article V contains two provisions that expressly limit 
the scope of the alterations that be made in the Constitu
tion. 'l'he first -- "that no Amendment Hhich may be made prior 
to the Year One Thousand Eight Hundred and Eight shall in any 
Manner affect the first and fourth Claus0s in the Ninth Sec
tion of the First Article" -- was legally and politically sig
nificant. when drafted, but it has no present force. The sec
ond -- that "no State, ·without its Consent, shall be deprived 
of its equal Suffrage in the Senate" -- establishes a consti
tutional principle. of fundamental im9ortance~ 

These.limitation~ on the ame!ldabil.ity of the· Union are 
significant for ou.r purposes because they are the only subject
matter limitations ·that are expressly set out in Article V. · 
With regard to all possible amenc1mer..ts except those prohibited 
by these provisions, Article V is restrictive only insofar as 
it restricts the procedures by \·1hich ai:lendments may be proposed 
and ratified. The question we must answer is whether there are 
circumstances in which the proc·edures manclated ·by Article V may 
operate in such a way as to confine the constitutional pouer of 
an Article V convention to a given eld." 7/ · 

7/The notion that the Constitution ra::ty give Congress power to 
Impose adventitious subject-matter restrictions on the conventio~ 
process is one that finds no support in the text of Article V or 
in the drafting history. Congress of course has power to ma1~e 
"Laws i.vhich shall be necessary and p~op2r for carryin9 into Exe
cution'' the powers conferred upon it by Article V; but there is 
nothing in Article V that su9gests that it ·would be necessary 
or proper for Congress to create subject-mcitter restrictions 
that do not flow from the operation of Article V itself. Ind8ed, 
as we will discuss below, the his of the c1r2fting clause sug-
gests rather clearly that it would altogether unnecessary and 

· improper for Congress to do so. The Framers created the convention 
procedure for the very purpose of p::::-eventin~r Congress from block
ing amendments desirecl by the legislatures of the States and the: 
delegates of the people in conv~nticn. 
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He \·lill state our conclusions in ac1v<rnce. F:irst 1 

\·12. think that. if a conve:mtion for pro?osing <Hw?nd:-'1::.:nts were 
CE1lled under Article V, the constitutionally mandated pro
cedures would opc~rate to <lcpri vc the convention of: power to 
make constitutionally viable proposals except with respt'.::ct to 
subjects witl1in a pre-determined field. That field, how0ver 
broad or narrow, would be defined by th~ extraordinary legis
lative act that initiates the· convention process, the "l~ppl,i
cation" of the l~~gislatures of the Ste: tes. \Ve \d ll explain 
that conclusion and the reasons for it in Sections III and 
IV below. 

Second, we think that Article V gives Congress no 
pm·1er to provide for the ratificatio:: of any constitutional. 
proposal that is not developed anc1 proposec'i in accorCiance w.ith 
the procedl:lres contemplated by Article V. Just as Congress 
\·10uld have no power to submit one ·of its o;,m constitutional. 
proposals for ratification unless two thirds of the Hernbers 
of both Houses were in accord that the proposal.was necessary 
ancl. desirable, Congress would have no power to provide for the 
ratification of any proposal propounced by a constitutional con
vention unless that proposal were responsive to the application 
that justified the gathering of the convention in the first in
stance. We will explain that conclusion and the reasons that 
support it in Section IV. 

III. The Role slatures 

Our analysis is dictated by the form of thrc? procedure 
set out in the constitutional text. That procedure involves 
at least five different acts or steps: (1) an initial "App1i
cation" by two thirds of the legislc.-:::u:r:es of the States, (2) 
a "call" to convention issued by Congress, (3) a p<'1rliarnentary 
convocation -- the convention itself -- attended by delegates 
selected. and c0Illt~ission2d in a manner not specified by Article 
V, ( 4) a designation by Congress of a 11 ~·1ode of Ratification 11 

for any proposal made by the convention, and (5) ratification 
of any such proposal by three fourths of the States.in accor
dance with the mode prescribed by Congress. For our purposes, 
the critical step in this process is the first one 1 the "Appli
cation" of the legislatures of the States. What is this 11Ap
plication"? What part does it play in the convention process? 
vrnat po1 .. 7er docs it. give to the l~gislatures of t:he States? 

: 

The participants in the traci tional debate over .. 1imitec1° 
versus "general" conventions have given \·lidely and sometir.:tes 
wildly different answers to these cr1.:.-2stions. Some have a~guea 
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that the 11 application 11 can be 'nothins r1K)re than <! nent:r:-al re-
-:. quest for a convocation, a request th.=i.t a forum be-~ esf.:ablished 

in which ·cons ti tuLi.onal ques'tions rnay be d~bated ~nd proposals 
mat1e.' Even if the lcqislatures h<:i:ve a specific p:cobler:t in 
ln:Lnd, e\ien if they reques't a convention DGCC:tn:::c tlr-1 ·want the 
Constitution to be changed in some ~a=~icular way, they must 
leave it entirely to tiie c1e:de9ates to cJ.etenaine the cou:cse 
that the convention will take. Inc1e2d, if their a;?plication 
manifests anything other thcin an unqu:ilif ied desire for a con
vention with ·power to discuss and propose. any ame:!d2e21t the 
delegates may want to propose, it is void. It cannot provide 
a constitutional basis for a. convention under J' ... rticle v. 8/ 

At the other extreme, some h&v2 thouqht tbat the appli
cation process is de~igned to give ~he legi~iatures plenary 
power to determine bo:th the ·form and the· content o:f the pro
posals that the convention may sub"1.i t to the States for rati
fication. Not only may the legislatures request that. Congress 
call a· convention to consider· a particular problc::::? or a par
ticular proposal, they may.frame amenc'lments and demand that 
the convention do nothing more than vote up or do-.·1n on those 
amendments as fran:ed. This view has been espousec1 in one for1n 
or another by several scholars,· 9/ and it lies at the heart of 
some of the petitions ·10/ that have been submitted to Congress· 
by the States from timeto time. 

8/ See, e.g., Black, Amending the Constitu·C.ion: A Letter to 
a Cohgressman, 82 Yale L.~T. 189, 202-03 (19")7.) ~ 

9/ See,· e-. g., Van Alstyne, Dc':!s Article V Restrict the States 
to Call Unlirni ted • 

10/ The petitions have come in a wice variety of forms. The 
following passage from a recent resolution ac1optec1 by the legis
lature of the State of Kansas {Hay 19, 1978) requests a conven-
tion for "the sole and exclusive 11 pu:c of proposing an amend-
ment, the specific terms of \·1hich are prescribed by the appli.....: 
cant: 

Be it furthcir resolved: That, alternatively, 
the Legislature of the State Kansas hereby 
makes application to the Congress of the United 
States to call a convention £or the sole and ex
clusive purpose of proposing an am2nc1m.cmt to the 
Constitution of the Uni tcd States ·1,1hich t.-:ould re
quire that, in the ·absence of a national ernergGncy, 
the total of all appropriations made by the Con
gress for a fiscal yca·r shall not exceed the total 

·of all estimated federal revenues for such seal 
year. 
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Ne cannot adopt either o.f th2,.sc ·views --- the vic\·7 
that the legislatures have ·no poc.ver to determine what work 
the convcn:tion ma_y or rnu::;t do, .or th 2 v:i.e\v 'that the legisla
ture~ have plenary power to propose a@endmcnts and to- require 
that the convention do nothing more than cmi t them or quash 
them as it finds them good or batl. ?he first theory is 
mistaken. The second. is viable, if 2t all, only in the rGost 
limited circumstances. The correct interpretation, we be
lieve, lies elsewhere. Thci textual and historical reasons 
for that opinion are given in the p2::-agraphs that follow. 

· !~'.xt. "Congress . . • on th2 Application of two 
thirds of the I,egislatures of the St2.te8, shall call a Conven-
tion for proposing Amenc1m2nts • . " This language lends 
little support to the. notion that the legislatures.of ·the 
States may demand that Congress call a constitutional conven
tion £or the sole purpose· of voting up or drnvn on proposals 
that the legislatures themselves hav2 brought forward •. The 
:E'ramers were good draftsmen. When they wanted to give 'one. 
body of government a veto over the p:coposals of another, they 
were able to use words that clearly expressed that purpose. 
In Article V itself they gave the States prn:1er to approv2 or 
c1isapprove .what a constitutional convention mi~Jht propose·; but 
the language of Article V gives no indication that they in
tended thl.s ratification process to be a· ·se·cond negative, a 
veto cast or withheld after the con·,r2ntion itself had voted 
up or "down on someone else's Hork. As portrayed in the text, 
the convention is a respondent, not a censor. It.is a "Con
vention for proposing Amendments. 11 It responc1s to an applica
tion and call by making proposals for constitutional cha!lge. 

What is the correct reading of the text? The polar 
view the vie-w that every Article V convention must be·a 
qeneral convention -- is sometimes ~efended on textual grounds. 

· It is said that the text has a plain meaning: that the. legis
latures ·are entitled to apply for a "convention" and a ' 1con
vention" only and that this convention, beinsr a ''Convention 
for proposing Amendments," must be a convention for proposing 
0menc1ments on any subject the del~g2~tes think proper~ 11/ 

This ·argument is unpersuasive. The text does not say 
that the legislatures are to apply :Eor a convention and a con
vention only. It says that they are to make an "Application." 

}-3:_/ See Black, supra note 7, _at 20 3. 
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The text does not say that the conv2n. t:5.on must. be a conv2n
tion for proposing amendments on any subj cct tho dc~le~ratcs 
think proper. It says th<.it the' CODVi::"::1tion· >·rill be a· uCon-
vcntion for proposing l1.m2nc1ments." st::: \;ords arc generic_ 
They could describe a proccs·s in whicl1 the legis1-atures re
quest, and Congress calls, a general ~onvcntion, a conven
tion for proposing am<:mdments on any s :i ect whatever. Th~y 
could describe a process in which the lc~;islaturcs rcgu2st" 
and Congress calls, a converition for prop8 g amendments to
deal wlth some particular problem or cons tutio:nal issue. 
There Little in the text that enc;:.ura s us to prefer the 
one interpretation to the other.- 'l'herc: . nothi~g in the text 
that requires us to choose beh1een t'.:.e tt·;o. 

· Wheri we turn from the text a~,d consult the relevant 
historical materials, the meaning of the convention clause 
comes more clearly into focus. ·We have outlinec1 much ·of the 
relevant history in detailed notes, which are appended to this 
memorandum. In the discussion that f ollo:·;s we ui.11 describe 
the portions of that history that have a decisive bearing on 
the question at hand. 

· · The Effort to Revise the Articles. Although the Arti
cles of Confederation allowed for aE'.endment and specified that 
the unanimous consent of the States and the Cong:ress would be 
necessary before any alteration could occur 1 they established 
no regular method by 'which proposals for change could be form
ulated. and submitted to the States and the Congress. 'rhus 
when it became clear in the mid-1780's that changes in the 
Articles \·1ere necessary, the advocLl.tes of change~ were o~l.:Lged 
to fashion ad hoc, irregular procedures in an· fort to b~ild 
consensus for the proposals they wished to bring .forv1ard. They 
drew on recent experience. Extraordinary tntercolonial convo
cations had done much to spark and direct the rebellion against 
Great Britain. An interstate conver::t.ion, the Co.nLinental Con
gress, had produced the Articles of Confederation. Convent.ion 
procedures had been used or proposed in some State;> to make or 
alter fundamental lau.· 12/ With these prec~dents in view, the 
activists set about to revise the Articles thro~1:gh. a convention 
process. 

!-2/ By 1787, five State cons ti tutiorl"s. provided ·for amendment 
by \·Jay of convention. 'rhrce of the::;~ appc:~ar to have provided 
for a convention the pm·mrs of ~dhich could be lir.iited to a par
ticular subject matter. Georgia's Constitution of 1777 prov.ided: 

(Footnote cont'd on p. 11) 
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No alteration sh~ll be ma~e in tl1is const 
tution without petitions from a majority of the 
counties, and thd petitions from each county to 
be signed by a majority of vo'!:ers in each count.y 
within this State; at \·1hich -;:ime the assembly 
shall order a convention ·to be callecl for that 
purpose, sp·ecifying the· ·a1 teration·s· to' be made, 
accorc1ihg-to ·the petitions preferred to ·the as
sembly by.the majority of the counties as afore
said (emphasis added) . · 

1 Poore,· Federal· ·and State Constitutio'ns·,.· Colonial· Charters and 
other· Organic La1:7s 383--(1872) [hereinafter, -.,Poore''( Penns:y~ 
Vania's constitution of 1776 provided: 

The saic1 council of censors shall also have 
pm·1er to call a convention, to within two 
years after their sitting, if there ~ppear to 
them an absolute necessity of amending any arti-
cle of the constitution which may be· defc~tive, 
explaining such ·as may be thought not clearly 
express,· and of adding such as are necessary 
for the preservation of the rights ·and happi
ness of the people: But the articles to be 
amended, and the amendments proposed, and such 
·articles as are proposed to be added o:c abolished, 
shall be promulgated at lea.st six months before 
the day appointed for the election of such con
vention, for the previous consideration of the 
people, that they may have an opportunity 0£ in
structing the delegates on the subject. 

2 Poore at 1548. The provision for a.me.ndment in Vermont's Con
stitution of 1786 was almost identical to that pf the quoted 
portion of Pennsylvania's Constitution. · ·ra. at· 1874-75. The 
reference to "am2nc1ing any article • • • which may be defective" 
and the requirement for promulgating the 11 articles to be amended, 
and the v.m::mdments propcsed, ancl such articles c.s a.re proposed 
to be added or abolished11 indicates to us that the convention 
was to be limited to certain topics. The t\·10 other States -
Hassachusetts and New Hampshire -- had constitutions that app2ar 
to have allowed the convention more latitude. ·See 1 Poore at 
972 (Massachusetts Constitution of 1780); 2 Poore at 1293 (New 
Hampshire Constitution of 178tl). 
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Virqinia took the lead. In 1786 it invited all the 
States to ~~nd del~galcs to a convention at Annapolis ''to 
take into consideration the trade ·of the United States" c:.tnd 
to propose ·a mcasnre that would crnpo'.·:er the nat:lor~ul. 9ov0rn
rnent to establish a uniform system of trade regulati6n. 13/ 
Only five States accepU!d this invita on; and Hmetill:on ai~c1 
Madison, two of the youngest delegates, \·;ho had high hop2s 
for a stronger Union, \·:e:ce able~ to persuade the others trw.t 
little could be accon1plished by f;o £2::.·;. Harailton drafted a 
report that recommended tha:t a second convention be called. 
This convention would be attended by dele~ates from all the 
States a.nd it would hc.ive power to coJ:1sic1er / not trade and cs:::.
merce only, but any matter that required constitutional cor
rection. Hamil ton's report \·ms appro\'ec.1. Vihen it was pub
lished, it became the "direct occasio21 of the g2thering 0£ 
the convention that fran12d the constitution of the un:i.ted 
States." 14/ 

Before we desc~ibe the nature of the proceedings in 
Philadelphia \ve want to e11phasize a legal ·point that is .. ofte:i 
overlooked in conventional accounts. The Annapolis Conventi :rn 
and its successor in Philadelphia deIL:o:i.strate clearly and co.::..
cretely that under the Articles of Co:nfr~c1eration a conventio:i 
could be convened for the purpose of con dering constitutio~al 
problems and formulating proposals for change;· Clnd it could ;:;e 
given narrow or broad p:rt;iS:rs dependi:::!g on the nature of the 

··task assigned to it. rrhe Articles did not spell this out. They 
did not establish procedures for the £orr11ulation of constitu
tional proposals. But they v;ere perE1.issi ve. rl'hey permitted. the 
States and the Congress to establish such procedures; and when 
the States and Congress exerted that po>·<er, the result was £.irst 
a "limited" convention in Annapolis 15/ and then a ~'g~neral" 
convention in Philadelphia one year later. 

In our view this is the rnost im;:iortant single fact i::. 
the development of Article V. Wnen the- Framers drafted I!..rti~le 
V, they \'/ere not writing on a clean slate. They had co:me to
gether to rewrite a document that had. already pe:;:-mi tted a 
creative convention process to go forw £irst at Annc:tpolis 
and then at Philad.8lphi2 itself; and we vim·; their \\rork 

13/ Cor.-imu.ger / Docum2nts of American His 
1973). 

132 {9th ec1. 

~-1/ Farrand, r_rhe bf the Constitution 9 (1932). 

15/ {Footnote on p. 13) 
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fro;-a that: pcrsp2cti vc 1 thci qnes.tion of puq.>oser;· an cl intents 
· com-2s rnorc ~;harply into focus.· The Frc:!rn9rs "cons·titutionalized" 

the convention process. Did thciy mea~ to confirm and preserve 
the flexible proccc1nrc th<:it "\'7<:1;:.: peroi ttcd unc1er the Articles, 
or did they m2Cln to replace it with 2 ri9id, nct.·1 system in 
uhich ·only onG sort of convent:ion, ci ." gC'!neral" convention, lJaS 

possible? As we review their Hork, \·:e shall keep thut qur.:!stion 
before us. 

'l'h·e Pro·cc·eainc;rs of the Co'nver:tio·n· oT 1787. The dele
gates to the Philadelphia Convention E!greecl rat:fi-0r early that 
they should create a regular mechanisicl by Hhich the neH C::m
stitution could be amended. ·16/ To aCCO!!.l:l\Odate that agr ::m2nt, 
the conuni ttee that had been assigned the· task of preparLtg the 
first draft of the Constitution·, the CoLuetittee. of Deta_il r sub-

15/ {Footnote from p. 12) 

The Annapolis Convention was cle2rly a conven-t.ion w:i..th 
limited poHers. 'l'he c1elesrates were so sensi ti vc on that point 
that they felt there might be some question \·1hether their recom
mendation of a general· convention ~1as strictly w.i thin their com
mission, and. they took care to justify it. Hu.mil·i:.on "\·irote: 

lf in expressing this '.·:ish -[for a gc~neral 
convention], or in. intimating any oth~r senti
ment, your Commissioners should seem to exceed 
the strict bounds of their appointment, they 
entertain a full confidence, that a conduct, 
dictated by an anxiety for the welfaie of the 
United States, will not fail to recei~c an 
indulgent construction. 

Com:nager, Docum~·nts ·of Americ·a.n History 133 (9·ch ed.. 1973) . 
Madison's later comment-that the Ann~polis Convention "did not 
scruple to decline the limit0d task assigned to ~t, and to 
recommend to the States-a-convention with p·m-1e·r·~ adequate to 
the occasion," and that the public r.tinc1 "favored the idea there 
of a Convention uith fulle·r ·po\·Jers fo~ arnenc1in9 the Confederacy, 11 

• --~------ • I . • 
recognized that a constitutional con-v-ention s po'.·12rs might vary. 
according- to its mandate. Preface to Debates j_n the Convention 
of 1787, 3 Farrand at 545, 516 (emphasis supplied) 

16/ (Footnote on p. 14) 
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rnitted a modest proposal, 
tion after brief debute. 
dictable, given events of 

~iliich ~as 2cceptcd by the conven
Th~ form of the proposal was pre
thc ·prec·.::~dir-:,g f0i.J years: 

On the application of the Le~:h~l~1:ture;_;" of 
two thirds of the States in the Union, for 
an amendment of this Constiti.:tion, the L0 s
lature of the United .States a.11 call a Con
verition for that purpose. [2 Farrand at 188]. 

We see, then, that ·when the Fra~ers first undertook 
to :fashion an amendment mechanism, th2y" borro-wec1 on the pro
cedure that. the States themselves haC. shionc~d under the Arti
cles. It was a mechanism that involved an interstate conven
tion, called on application of the States~ 'l'\vo other features 
of this proposal deserve riur attentio~. First. there was no 
requirement for ratification of the convention's action. Was 
such a requirement implicit? Seconc1, the subject of thE; States i 
application, the "thing" for ·which they were to apply, was "an 
amendment of" the Constitution. l'1hat. did the Framers mean by 
that la!lgu?-ge? Further proceedi!lgs would clarify that poi_nt~ 

Eleven dElys after the original proposal was acceptedr 
it ·was reconsidered. There were objections. Elbridge Gerrt 
noted that it contained no requirement for ratification of the 
m~mdatory action taken by the convention, and he feared that 
a majority of the convention might therefore bind the Union to 

------

innovations that would subvert· the co:nsti tutions of the States. 17/ - ----: 
Alexander Hamilton noted that the provision gave the State 
legislatures a right to "apply for terations 11 but gave no 
similar :tight to.the national legislature. This omission was 
problematical, because the nati6nal legislature would be the 
first to perceive the necessity of aDenc1'11ents / and the State 
legislatures would not apply for alterations 11but ·with a view 
to increase their own ·powers. 11 18/ Finally 1 James J1a0.ison, 

l6T\Footnote from p. 13) 

A complete account o:E the ·proceedings relevant to Article 
V is set out in Appendix I. 

17/ 2 Farrand at 557-58. 

18/ 2 Farrand at 558~ 



.. 

.. ,,1i th his usual fon~sighf / objected that. the-! convention pro
cess was vagne and uncertain: llm1 \~as the convention to be 
formed? By ·what rule ·was it to decide th0 .quc~~t.ions before 
it? What would. be the force 'of its c.cts? _±--2/ 

As a result of these ·objections the prope>sal of the 
Co1~"':1ittee of Detail ·was replaced, :·. intervening changes,. 
wi a proposal drafted by Madison: 

'l'he Legislature of the U-- S-- \·1henever two 
third~ of both Houses sh~ll dee~ necessary, 
or on the application of two thirds of the· 
Legislatu~es of th~ ~eveial States, shall 
p~opose amendments to this Constitution, 
which shall be valid to all intents and pur
poses as part thereof, when the sa.me shall 
have been ratified by three fol!.rths at least 
of the Legislatures of the several Statcsr or 
by Conventions in three fourths thereof, as 
one or the other mode of ratification may be 
proposed by the Legislature the U.S. 
[2 Farrand at 559]. 

This provision did three things: Firstr to satisfy 
Hamilton, it gave the national legislature po·wer to propose 
amendments on its own motion whenever two thirds of both 
Houses thought it necessqry to do so. Second, to. satisfy 
Madison, it eliminated the convention as a device for _formu
lating amendments and replaced. it with ·a system in \·lhich the 
national legislature would propose amendrn.ents on the applica
tion of two thirds of the legislatures of the States. Finally, 
to satisfy Gerry, it provided that r..o amendment ·would become 
effective unless it uere ratified in final form by three fourth3 
of the St~tes. 

Madison 1 s proposal was a significant one. It was a 
near predecessor of Article V, and it clarified the point t11at 
concerns us most. What role did the Fra!ners intend for the 
legislatures of the States to play in the amendr;.1ent process? 
Given the terms of Madison's proposal, there were two possi
bilities. It conceivable that the legislatures \'lerc to apply 
to Congress for 8omc unspeci ed chc: .. ngc, any change, in the hope 
thc:.t congress would propose amendmer:ts in the areas where they, 
the legislatures, thought amendments \·1erc:: necessary. The other 
possibility was that they ~ .. 1ere to apply to Congress for the 
changes that they, the ·legislatures, favored. They were to 
apply for amendr.1c:mts to the Consti tut.ion and to c1emonstrate to 
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Congrc~;s 1 _tbrou~h th(:!ir application, that there \·:a~; consensus 
c.iu10~1g them a~; t.o thci neec1 for chari9c: in cular a:cccts. 

It ~annot be argued with ·any force Mad~son,s 
propos conterriplated :lhe first proc2cnre, the applicai:ion 
for a pig-in~a-poke. The ·propo::::itio:: /\·:::.is not that two thirds 
o:f: the legislatures \"lOuld bestuw on Con s, throunh their 
applicat1on r a gcnera.l corn.mission to propose whatcv~r amend
ments it, the ·congress, thought ncce ssa:::::y. Under Na di son's 
sys te.rri Congress had that po\·mr alrec.C.y, ·whenever there \·1as 
consensus alnong t"i:vo thi of both E::n1ses. Rather, as r.ladiso:n 
hims later .. confirm2c1 1 the le9islc:.t.ures ·were to apply to Con
gress for amendments to Constitu~ion, amendments that theyr 
the latures, favored; and whene~2r \ras consensus 
among two thircl.s of them as to the need an amenc1w2nt or 
amcmdments 1 Mu.dison' s proposal requi::-2c1 Congress to rna~ce spe
cific proposals responsive to that consensus~ 

. Two days before they finisheC:. the work, just J.=ive 
days :Madison's proposal had been , the Framers 
reviewed the amendment anism once again. Roger Snerm.an 
spoke He feared that thre~ fourths· the State~ (the 
number needed for ratification of proposals initiated eit~rer 
by Congress or by the State legislat'\..Cres) mi~!ht "do things 
fatal to particular , 11 and he thought that the Constitu
tion should therefore contain certai~ limitations on the kinds 
of a6endments that could be made in it. In particular, he 
thought that no ameridmerit shduld be permitted that would affect 
a State in its "internal police ·or C.eprive it: of its equality 
in the Senate. 11 20/ He ul tirnately p:cevailed on the latter 
point. ~ 

Second, George Mason noted that Congress was the only 
agency that was given power to propc3e amendments. He feared 
that Congress mJ..ght abuse that pm·:er by refusing to propose 
amenc1ments that.would be beneficial t.o the people. 21/ 
Gouverneur Morris and Elbridge. Gerry then suggested.that in
stead of giving Con~Jress pO~·»er to prop'.:lse amendment!:.; on the 
application of the" legislatures, the Co;1sti tution should re
quire Congress to cail a convention on application of the 
latures. This was the critical stas;2 in development of 
Article V. The Framers accepted thE:: sucraestion that Horris and -' _. 
Gerry had brought forwc:1rc1, and the rS:sult: Has the "convention 
clause" as we· knoH it today. Wna.t 1.·;2s the purpose of· the 
chunge? 

;n/ Id. 
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We must be clear on uh<it uaE; cha:ngcd anc1 ·what uas not~ 
There was only a slight alteration in th~ text. It came in 
the words that dcscribc-'cl the pO'..;ers of Congress: 
, a•' ""U "'ere - - 11 Con c1rc><' c: · ·a·n· A,...,·,,, 11 ~.,., {- -· "·n· .• . .\. C " ;. ':::J Cl :J - _ - ~ ""-. .. _,. • • • 1:J l'-' ~- '- _,. '-- _l ,__., .,. • 

po~;G Amendrnc:~n·ts· tb ui.·i·s ConstTt~~l:lor1-.:--.:--.:-:})ccame 11 

· • on AppfTccl-t1on -.---::---shaT:l_c_iil l a Conventio_n _____ .,,. ____ P·-~-co-
pos ing -Arne11c1n{2nts-:-i-, - There \·las no a~l -0:. er~ t{on-·rn--:the--descr iption 
of Hhat the lcgfslaturcs were to do. Th2y \·Jere to make an "Ap
plication" in.each case. In procedu~al terms the change was 
egu~lly modest. In both instances t~e legislatures were to 
B.::lke an 111\pplication, 11 and a separat2 body (Congress or the 
convention) ·was to propose am2ndm2nts. rJ'he procedural change 
ca.r::e with the introc1uc t.:Lon of an intervening step, a ''call ir 

to convention. rrhis chcin9c \·1as necessary for the simple reason 
that the convention, unlike Congressr is not a standing body .. 
It must be called into bei!lg before it can do its work. 

In substantive the ch \·ms clramat Horris 
and Gerry stripped Congress of pm·ier to propose a!tlenclments anc1 
relegated it to the ministerial function of calling a conven
tion. The critical question is whet£:.er they intended to do 
anything more than this. They intenC.:?..d to alter the role 0£ 
Congress. Did they intend to alter the role of the States? 
The whole point of the application p::cocess, under .Maclison.' s 
approach, was that it provided the leg latures of the States 
with.a means of obtaining proposals responsive to their own 
vie;,·1s concerning the need for constitutional change~ In re·-

· 1ieving Congress pm·1er to make those proposals r did Morris 
and Gerry J.ntend as well to strip the legislatures of power to 
apply for favored amendments, or did they intend merely to re
place one proposi~g authority (Co~gress) with another (the con
vention)? 

Fortunately, the brief record of the debate over Morris' 
and Gerry's proposal gives us some i::.;sight into that question. 
As soon as the proposal ·was made, Ja::::.es Madison rose to conlffient 
on it. He said he did not see why Congress "would not b2 as 
much bound to propose amendm'°mts applJ.c-d for by V.v-o thirds of 
the States as to call a Convention O;:! the like application~" 
He saw no objection, however, against. providi~g for a conven
tion '.'for the purpose of amendi0ents, except only that dif£i
cul ties might arise as to the form, -;:he quorum etc. which in 
Constitutional regulations ought to as much as possibJ.c 
avoided. 11 22/ · · 
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Nadison 1 s statera8nt goes to the hcttrt of the quest!.fon 
before us. It illustrates three p'.)ints. First, it sho-.-1s con
ciusivcly that under his propor-;al the legislatm:-c:.:-:> of th2 States 
were entitled to apply for ·ah:2ndme:;1ts to the Con:;;titntion, and 
Con~fress was duty bound to rnaEc resp:::>::1siv2· propo:,;als \·1ht:~n2;:rcr 
two thirds of them had done so: Co00ress v1as 11 bou:nd to propose 
at~1endments applied for by two thirds 9f the State.s." Seco.n:tl, 
it suggests rather strongly that thQ conv~ntion proposal \-I<::!S 

an attempt to diminish the pm·1er of Con s ovc:-::- the proce:ss 
of amencJment initL1tec1 by the appl tion of the legislatures. 
That ·was how Madison interpreted it. He \·;as saying that al.
though he had no substantial objection to the convention device, 
he could see no real reason for it, given its purpose. It pro
vided neither more nor less protection from congrc::ssional c:buse 
than the procedure he hac1 fashioned, for "Congress Hould be. as. 
much bound to propose amendments appJ_ied for- tvm thirds of the 
·States as to call a convention on the like app1.ica'tion." 

Finally, Madison 1 s statement tells us a good deal ill:.lout 
the intended role of the legislatures of the States. His state
ment is significant both for \·Jhat it says and for \vhat 'it does 
not say. Remember that the purpose of Hu.dison 's applicaticn 
procedure was not to give Congress po'.-7er to propose o.nen·:J:mQl.ts.. 
(Congress hc:td that power already.) The purpose \·1as to give the 
State govern..rr.ents a right to apply for ~m2ndments. I:E Hor.cis 
and Gerry had intended to change all that, stripping the legis
latures of p0i,7er to dernond proposals responsive to- their vie1:m, 
the mere substitution of one proposing authority for-another 
would have been the least significant p2.rt of their plan~ Madi
son's statement betrays no hint that such a radicaJ_ change was 
in the offing. Indeed, Madison's st2te!i12nt suggests that tlle 
role of the legislatures woulc1 be unzi.l tered. under Morris' and 
Gerry's system; Whereas unc1er his p:::-oposal the legislatures 
·were to apply to Congress for arnendr~snts / under Horris' and 
Gerry's proposal Congress \·muld call a convention for proposing 
amendments 11 on the like Application." · 

The RCltification Debates. ·The notion that the amend
ment procedure· should make some provision for the regular_ gov
ernments of the States and should be responsive in part to their 
views conc0rning the need for constitutional change was no~ a 
radical notion in 1787. In fact, as \•7e have sec::n, this \·ms one 
of the few propositions that was not c1ebatec1 in connection ·with 
the amendment question. The Framers had real doubts cibout the 
role that the new national legislature should play in the am~nc1-
ment process. They -were also concer!:.ed that the Constitution 
should not b2 so freely amendable that a r;-tajority of the SL"ltes 
\·muld be able to oppress the others by altering the supreme la-w 
of the land in some discriminatory way. But if the Constitution 
were to be amended at all, there \·;as not ranch c1ou!)t that tha 
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States as States were proper pu.rties to suggest ·where the 
ctm2nt.1mcnts should come ·ana to demand that· P.roposals respon
sive to their views be ·formulated. 

This shciuld come ns no surprise. Reperited assertions 
of federal po\·Tcr have enhanced the role of Federal Govern-
~ent in our national li , but in 1787 th~ State governments 
were the :most important governments in the Union. It was 
they who had created the Union; and Fhen questions arose con
cerning the adequacy of the Articles, they were very much the 
pa in interest. For that reasor:. alone it \ras pe>litic and 
perhaps even necessary from the stancpoint of securing ratifi
cation of the· ·new Constitution that the S s, acting through 
their regular governments, should have been given a means of 
obtaining viable propos for change re ive to their own 
views concerning the need for change. We have suggested that 
the Fram8rs intended to provide them with such a· means; and 
when the Framers published their \·;ork and undertook to defend 
it, they and their all took care to reassure the States on 
that point. A few of the relevant reraarks, made during the 
critical months when ratification of the new Constitution:was 
still in doubt, .are set forth belm,r. 

Many opponents the new Cor::.sti tu ti on fotmc1 it so ob
jectionable that they argued that the question. of revif;ing the 
l\.rticles should be submitted to a second general convention at 
which irnp2rf ections in the document produced by the Framers 
could be ·eliminated. Alexander Ha.mil ton, taking his cue from 
John Jay, argued forcefully in the FederaTi that even if the 
nm·r · Constit\.1tion were thought to be , it would be far 
eas to remove the imperfections by am<:mdi~g it after it had 
been adopted than by convening a second general convention for 
that purpose prior to fication. His argument on that point 
is perhaps the clearest statement by any of the Framers con- . 
cerning the nature and significance of the convention clause.: 2 

At a second acneral convention, Hamilton said, many 
questions vmuld aris~; and 11 [in] any of those who form the ma.
jori ty on one question may become the minority on a second", 
and an association dissimilar to either may constftute the ma
jority on a third." 24/ l\s a result, at a second general con
vention there would be 11 an immense multiplication.of difficul
ties and casualties in obtaining the collective as5ent to the 
final act. 11 25/ By contrast, under the new Constitution, if 

ed. 1961). 

24/ Id. at 592. 

25/ Id. 
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it were adopted, reformers \·JOuld be .:::.blc to utili7.c the ~.mr
gical amendm2nt process set out in A~ticlc V. It would be 
1111neccss<try t.o at te1rip t rnore ·than one in1)rovcmcnt u t a ti1n<e! _ 
Proposed araenc1rnents "might be brou3h·;:. fonwrd singly .• 
['1'] he ui 11 of the ·rcqu1s:itc nrn~1bcr· \·:c'.1lc1 0;1cc br]n9 Uie mattc:J~ 
to a decisive issu2. l\nc1 conscqucDL , \·;hc~ncver nine or rather 
ten States \-icre united in the desire of a pc::.rticulu.r un-.:.-~nclment, 
that amcnc1m2nt inust infallibly take pla.cc:: . . [~r]\10-thirds 
[nine] inc:ty set on foot the mea:.mr0, three-fourths [ten) nust 
ratify." 26/ Could the national legislature frusLrai.:::e t:hi~. 
process? It could not. 'l'he natioi1al legislature cont.rolled 
one of the two amc:;ndment mechanisms, but not the other. Con
gress "Would be obliged to call a con\~en.tion on the application 

·of two thirds of the States. Would legislatures be able 
to muster the necessary hm third~;? They would. "However 
difficult it may be supposed to unite tl·:o-thirds or three
fourths of the state le9islatures 1 in am8nc1.ments which may 
affect local interest~», [there canno:::.] be any room to appre
hend any such difficulty in a Union on points which are merely 
relative to the generc:i.l liberty or securit.y of the peop~_e. l°J<:.:! 
may safely rely. on the disposition of the State legisLxtures 
to erect barriers against the encroachments of the nationul 
authority. 11 27 / · 

Hamil ton was saying, in sum, that if the State legislc:
tures wanted to perfect the ne\.1 Constitution or nto erect-__ bar--
riers against the encroachments of national authority, 11 

they.could utilize the convention proceclure, they could b:cing 
measures forwarc1 with th21t end in minor ancl they could do this 
without submittino to the difficult s of a 0 qeneral" ccmvent:l.0"1. 
in which disagreer;,ents over other points migfrt prevent or impede 
remedial action. 'l'he State legislatt:rcs could use the conven
tion procedure without hazardi~g a general convention~ 

.Madison made a related observation regarding the role of 
the State governments. He said that the Fram8rs had foreseen 
11 that useful alterations will be suggested by experience~" 'i'he.y 
had therefore created an am2nclm2nt. rr:echa.nisrn that "equally en
ables the general anG. the State govern22nts to originate the 
a·mendment· of errors as they may· be pointcc1 ont by the exp2ricnce 
on one side or on the other . ., 2 8/ So:-:-:e have attempted to cast 

27/ Icl. at. 593 . 

. 28/ Thci Fcc1eralist, No. '13, at 296 (Coo1~e ecL 1961}. 
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th.is statem'.:-~nL in a different light( but 1 .. 10 think t.:hat 
l·l()..C.ison' s meaning i~-.; clear. 'l'hc ·sta tc govcr·nments, like the . 
na tionc:i.l govern merit, ·would discover f 21.11 ts .or "errors" in the 
Constitution from time to tirne; a.nc1 the State govern1n2nts, 
like the Federal Government, hrid been given ~-mechanism by 
which their vie1.,1s regarding the correction of these :faults 
could be given constitutional effect. The State governments. 
\·:ere entitled to ask for the correction, not of errors per
cei vcd by others, but of errors percei vec1 by therllselvcs. ifaat 
gave there: this right? It ·Has the! co::cvention procedure set out 
in Article V. · 

Other statements by the Frar:'.2rs bear this point out. 
Hashington, -who had presided over tlw Convention of 1787 1 said 
flatly that the "constitutional doo:c is open for such amend
ments as shall be thought necessary by nine States.'' 29/ Nine, 
of course, Has the number required to originate the amendment 
process. Judge Dana of Massachusetts said that if specific 
ar.iendments were generally Hished for, "t\'70 thirds of the sev
eral States [co~ld] apply for the call of a convention to con
sider them." 30/ In Vir9inia Wilson Nicholas prec1ictcc1 that 
the conventionprocedure.would prove to be a convenient method 
of amendment because, among other things, 11 the conventions which 
shall be called ·Hill have· their deliberations confined to .a few 
points, no local interests to divert their 2.ttention; nothing 
but the necessary alterations." '31/ As against the critics of 
the new Constitution who thou9"1t that a~2ndments should be ob
tained prior to ratification, Madiso;i ai1s\·1ered that 11 they can
not but see hm,7 easy it will be to obtain subsequent am2nc1m2nts. 
'l,hey can be proposed \·1hen the legisl2tures· of t'\·70 thirds of the 
States shall make application for that purpose.u 32/ 

Hamilton, I1adison, Hashington and their allies were per
haps guilty of over-argument, but \·Te cannot believe that they 
were dissembling. We think their re:-r.21rks about the ea.se and 
desirability of introducing subsequ2:it amendments to the Consti
tution through the convention process show clearly that they 

29/ Letter to John Armstrong, April 25, 1788, reprinted in 
29 'Viri tings of i'7ashington 4 66 (Fi tzpc:. tric~<. ed. 19 39) . 

30/ 2 Elliot at 138. 

31/ 3 Elliot at 102. 

'}.!:_/ 2 E 11 i o t at G 2 9 - 3 0 . 
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envisioned that the States could use that proccsr; for the ·pur
pose of :i.ntroc1ucir1g into the Constitl'.tio:a particular a1•1c::n.dm2n·ts 
deemec1 necessary by. the States ·anc1 t:h~:t they c:onld do this with-·. 
out reopening the constellation of other is~;ues that the dele
gates in ·Philadelphia h<.i:c1 so latc~ly resolved.. '.rhL: legi::.;lnt:.nrcs 
could invoke the convention process for a pnrticular-purpose 
without risking a general convention. 33/ 

Sum .. rnary. After ·re:~vie\,iing the t.ext::. in li9ht of the rele
vant historical materials, we a~e inclined to think that the con
vention clause has been misnamec.1. It should have bc!en named the 
"application clause,'-' because its b<:tsic purpose \·ms to provide. 
the regular gove:r.nments of the States \d_th a rn0~ans of applying 
for ainenc1me):1ts to the Constitution; c.nd the convention procedure 
·was simply a device, one of two devices considercc1 by the Frarn.ers 
during the evolution of the clause, thro~1gh ·which the demands of 

33/ '.l'he Federalists' praise of the convention procedure as a 
convenient c1evice for introducing pos-::.-ratification amendments 
c1ied out rather quickly after the ratifyin~r convention in .New 
York, the "last key State to ratify the Constitution, narrowly 
gave its approval and then immediately circulated a letter 

·urging the States to petition fOr a second generu.1 convention 
to redo what the Framers had done. ?he Virginia Assembly fol
lowed with a slightly narrower petition for a convention to con
sider the de:Eects that had been suggested in the various State 
ratifying conventions. The Pederalists vigorously opposed the 
drive for a second general convcntio~, pe~ceiving correctly that 
it would work to the advantage of the anti-Fcderalistsr reopening 
devisive issues. Juxtaposed to their arguments in support of 
Article V, their opposition to the initiative of New York and 
Virginia lends further support to the vie:.·~ that the convention 
process was thought to be a flexible procec1ure, ·which could be 
usec1 broadly (as New York proposed) or narrowly (as Harailton 
suggested) depending on the nature 0£ the consensus among the 
originating States·. See Appendix III. 

For some of the pertinent oric;ina.l sources,· see Madison r 

~etter to G2orge Eve,· January 2, 1789, 11 Pape~s. o s Had.ison 
405 (Hutland- ed. 1977); 3 Elliot at 630; 5 Writings of ,Jum·::!S 

. Mac1ison 299 I 311-12 (Gaillard Hunt ed. 1904Y:-
7

·-·~ree-also .f.ladison, 
Letterto c.· L» Turberville, November 2, 1788, 5 \·Jrit:Cngs· of 
James Madison 299-300 (Gaillard.Hunt ea. 1904}; i1adison, General 
RernEl.rks on the Convention, 3 Farrand at 455; Jefferson,· Letter 
to William Short, December 8, 1788, l/; Pe<pe·r·s ·of 'rhomas· Jetterson 
34-1 (Boyd ed. 19 58); Jefferson, Lett.er to--Willia:ti Carmichael, 
December 25, 1788, JA of" '11ho::.~0s Jefferson-38S(Boydec1. 
1958). 

- 2"2 

~ _-



'. 

thirtc2n cont.entiom; States were "to b8 rcc"onciled. As de_. 
scribed by the Framers u.ncl invoked by the: SL:ttes, t.hc proecss· 
\ms n flexible one,· much ·1ik.e the· no~1-con:; ti tuLional proc0ss 
that had br.:en worked out by the "States t.hemscl vcs under the 
Articles. The 1egislaturc~ could use Article V to gather a 
general convention to build consensus for an inte9~ated 1 com
prehensive revision of the Constitution or for mul tiplc ar:lend
m2nts. New York and the ant:L-Federalists pressed for s~ch a 
convention in 1788 89. On the other hand, if the legislat.urcs 
feared thci dcvisivcness of a general convention (as· did Madison 
and h allies), yet were in subdtant 1 agreement regarding 
some particular problem or issue, they col.1ld, as liam2lton sug
gested, generate specific proposnls throucrh the convent.ion pro-

. cedure ~ithout riski~g a general conventl~n. 

IV. L·eg·a.-1 Aspe·cts· bf' ·a Lirrfited Appl :i.-
catlon by the Legislatures __ _ 

If we had been able to conclude that the l~gislatures 
of the States are entitled to apply for one thing and one thing 
only -- a general convention -- our inquiry would be at an end. 
Because we have concluded that the legislatures may invoke the 
convention process for different purposes and with limited ob
jects in view, we must consider two additional questions. Firstr 
if different legislatures· apply for dif rent kinds of conven-
tions, how does Congress respond? Faced with. applications at 
variance one \·lith another I how does Congress juc1S";e whet.her the 
legislatures have made the sort of application that c~n provide 
a· basis for a call to convention? Second, if Congress does call 
a convention on the basis of an application for something other 
than a general convention, what power does the convention.have? 
Does it have power to go beyond the application and make rati
fiable proposals that are not in accord with the tenor of the 
application and call? 

The answer to each ·of these auestions :Eollrn·1s rather 
· clearly and easily from whett \·Je have ..... alreac1y saic1 about the role 
of the legislatures of the States and the function of the appli
cation p:rocedure. When we have estc::.blished this connc.::::tion -
the connection beti.-1een the role of the legislatures,. th2 function 
of the application procedure, the roJ.e of Congrc~ss in determin
ing whether a convention should be called, and the po;·;er of the 
convention itself -- the political and legnl 1?9ic of the con
vention clause Hill come sharply into focus. 

Counting Applicatib"ns. If o::-i.e half of the legislatures 
apply for a convention for proposing amcmc1ments on the subject 
of reapportionment and the other half apply for a conv-cm:tion 
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fc;r proposing amendments to aboli the (<lect:oral coll~:ge, 
ho'i:J should Conqrcss respo21d? 3L1/ Ar~icl e V s<iys Uiat Congress 
must call a co~vcntion whenevei::: h;o thirds. of the·! legislatures 
hav~':! made an ''Applicatio:1. 11 If hm thi or r.v::i:ce of them 
have applied for a convention, does it.matter that they are 
divided a.monq tlwmsclves regarding the· \·1ork that the convention 
should do? - . 

The historical materials that we have already dis
cuss ea suggest that it matters very much indeed. The States 
Ct:lnnot launch an arn2ndrn2:::.t unless there is c:i consensus among 
two thirds of them thut '.dll provide 2 political basis for the 
proposal. Recall Hamil ton. 1 s argume:r:t in the· Fe"deraJ. : If 
the new Constitution \·1ere adopted, tl-12 Statcs\iouldbeable 
to obtain amendments that would curb the powers of the central 
government, but it would take two thirds of them to floc:i.t ariy 

·given proposal -- two thirds to set the measure on foot. · 
· \'lashington said much the sam2 thing. Hadison rs an.alysis was 
the most revealing of all. l·fodison said that Article V· "equal
ly enables" Congress and the legisl2tures of the States to orig
inate the "amendment of errors 11 perceived at the one level. of 
government or the other. In other words 1 the pm·:er of the 
legislatures to initiate the amendment process is equal t:o t...hat 
of Congress. \\fhen can Congress originate "the amendment of: 
crrors'1 ? Congress can propose a constitutional arn.endme.nt ifr 
but only if,· there is c:m extraordin2ry agreement among two 
thirds of the Members of both Houses that an amendment is neces
sary. If one half of the Members favor an amenc'!nent on reap
portionment anc1 the other half favor an amendment on the elec
toral college, Congress has no pm-;er to propose an amendment 
on either subject·. Do the States h2·1.?e greater po;.·;er? We are 
willing to take Madison at his word. Their power is equal to 
that of Congress, no grec.ter. Unless there is general agree
ment among two thirds of the legisl<::t.ures over the nature o:E 
the change, or the arec:t where change is needed (be it a. gen
eral revision of the Cons tution or a change in some spe
cific area), the arnendme:r:t process cannot go forwurd via the 
convention route. 

34/ The historical resnonse of Con;ress-totf1e problem pre
sented by applications for conventio::J. is ctescrib2c1 in som::'! 
detail in Appendix II. The nature of some of the early appli
cations and their bearing 6n the interpretation of Article V 
are described in Appendix III. 
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\·Jhcn \vc view the applic21tio:: procesf.> in t:"hat ligh c, 
we b?gin to understand the political wis~om of Article V. 
'l'i1::~ Framers ·wanted to rn<J.ke the Constitution amcn<lal>lc, but 
they un~crstood the trauma of the a7':::=mc1ment proc.:essr "l'hey 
had experienced it themselves. Through a great excrLion, 
they had established a new ·frarnc of s-~ovcrnm2nt, and they 
did not want additional proposuls change to he loosed 
on the young RepubLLc unlo::;;; there \·;ere a firm bc:isis for be
lieving that t.h6 process woulcl be 1..;o.::ti1 the polit:i.cal cost_ 
To providG ·a guarantee of that sort, they establishec1 an e:;.:
cl usi ve two-track system for forrnulc::ting viable, ratifiable 
constitutional proposals. Under the:.~ system no proposal for 
change can be issued. by any autho:c:Lt::_,· unless there is a pre
existing consensus supportive of cha::.ge among an cxt.raordi
nary majority at one level of the gov2rnment or -the other. 

How, then, do13s Congress dete::cmin;:; when l.:6 call a con
vention? If the foregoing analysis is correct, Congress must 
answer: hm questions of fa·ct: Wnc.t clo the legislatures-.\·:ant? 
Ho;.; many of them ·want it? The Constitution does not simplify 
the task. It does not specify a for:,1 of words or a style of 
application through \vhich the wishes of the legislatures are 
to be transmi ttec1 to Congress. It permits thera to apply for 
different things in different ways. But in the end Congress' 
job is straightforward and unmysterious. Congress must sim,?ly 
aSSCSS the applications that are maQ.2 / determine 'Hhether the.re 
is c01mnon ground among them, and call a convention \·1henever two 
thirds of the applications exhibit a consensus supportive of 
some particular constitutional cha~ge. 

This view of the role of Congress in counti!lg divergent 
applications has been advocated by a substantial nun1ber of com
mentators. See Appendix II, note 3. It has also pluyed an i.m
portant role in the arguments of sorE2. o:f the dissenters, who 
object at the threshold to the very .idea of subject-limited 
applications. 'l'he argur:i.ent is this: If subject--li:mited ap
plications \·1ere permitted, Congress '.-;ould be oblj.gec1 to respond 
to them. It would be oblig<:~d to rcvie\·7 them for content and 
make judgments from time to time about. the nature of t11e con
scn::;us they express, if any. .Moreover, if Congress were ever 
t.o call a convention 0!1 the basis of subject-limited applica
tions, it might even be required or e;-:1pow2rcd to take l~gis
lative action in connection with the call that \·.rould limit the 
po'.,:er of the convention in accorclarrce Hi th the tenor of the 
applications. But the draft.ing his~o::::y o the convention 

· clc1use shows th;i.t the Framers did not. 1.·1ant the national 12gis
lat12re to inter '.ere with the conventicm process. They dic1 not 
want Congress tcJ make substantive juC.grnents that could block 
or cht1nnel the developrn~nt of consti::utional proposuls viu the 
convention route. Accordingly, the State l~gislutures cannot. 
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be permitted to file snbject-lirnitcc1 <.'):Yr_:>lications in the 
:E'frst place. 'l'hey must file uniforr.1 applicaU.o:ns for a si::':J-
j cct.-neritral convention proce::;!";. Only then ·-- on1y 'l::he:n the! 
tl:lsk of Congrc~ss i~-; limited to thc:it. of cotmtin9 uniform c~-P?li
cations fox· a convention with ·general pm·1crs -- can the possi
bility of impermissible congre~;siona1 -intervention be elir;:i-
natcd. · 

We agree with the foundations of this ar9rnnent; · but 
the concluslons are flawed, in our view. It is perfectly 
clear that the Framers intended that the national legislature 
would have no independent power to tcrmine \-Jhat. a· constitu
tional convention may or may not do; but it st.::tnds history on 
its head to argue that the Framers must therefore have intended 
to deny that power to the State legislatures and to abando.::1 the 
question of constitutional change. to a transient majority of 
delegates at a convention with- general powers. Conscientious 
scholars may dif over these points; but as we have stated 
above, we think the relevant historical materials demonstrate 
(1) that the application procedure was designed to give ,.the 
regular governments of the States an opportunity to apply for 
amendments favored by them, ( 2) that the two-thirds rcquire
n:.2nt, which is present in both a1~1endr:".ent mechanisms, \·ms de
signed to ensure that no ratifiable constitutional propos~l 
could ever be floated unless it 0ere responsive to a pre
existing consensus among an extraordinary majority at the one 
level of government or the other I and (3) that the Frarr:ers in
serted the convention device into the applicr:rtion process / llot 
to frustrate either of these purposes, but to guarantee that 
an entity other than Congress ·would be chargec1 '-Ti th the cl.uty 
of respondi~1g substantively to the application of the States~ 

Aside from the historical considerations, there is 
another difficulty here. Th~ basic constitutional choice is 
between a flexible application procedure and a rigid applica
tion procedure -- between a procedure in \·Jhich the l~gisla
tures are fre2 to apply for what they want, and a procedure 
in ·which they may apply for a general convention only. Ti1e 
choice between these t;wo procedures simply cannot be made on 
the gronnd that the one gives Congress prn·re:c to frustrate the 
desires of the other participant~ in the convention process, 
\·1hcreas the other c1oes not. Under the flexible procedure the 
legislatures are free to do precisely \·1hat they arc entitled 
to do under the rigid one, and Congress is empowered to c10 
neither more nor less. Under the flexible procedure the 
legislatures arc free to apply for a generRl convention, if 
two thirds of them are willing to solicit and entertain pro~ 
posals on any subject; and Congress nust respond \vhenever two 
thirds of them have done so. The reo.l difference beh·;een the 
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t;,,:o proceClun.: 8 l ic~~ / not. in the! \·rn.y ~hoy u11ocat:.c powc:r as 
bct.\·Jeen co:1gress and the l?gil:;laturc3 / but in the '>·Tay they 
allocntc pov.rer as het\·1cen the legisls.:::ures and the convcmtion 
itself. U.nd2r t:hc rigid proccd\irc th2 role of th::.= convention 
is to follow wherever its c'lcJegates lead; anc1 the convention 
is inv2riably ernpm·1ered to do so / \·rha tcvcr the sires of t11e 
legislatures may be. Und2r the flexE.1le procedure the con
vention is the servant of th~ lcgisla:::ures. Its function is 
to respond to the extraord:i.nary' conse:1sus that was the prcui
cat.c for the call. l:'or all the reason.s given above_, '\·TC think 
the latter conception is the one to b2 preferred. It is the 
m8rc defensible of the two, given the history and logic of 
Article v. · · · 

~efore passing to th~ final question, the question of 
the power of the convention, ''78 want to say a ·word about a 
point raised at the beginning of our discussion. now does Con
gress treat an applic~tion that requests, not only that a con
vention be called to consider a particular problem or proposal, 
but that the convention do nothing v.:0re than approve and issue 
·a specific amendment containing i;:err•1s that have been drafted 
by the applicant? At the outset we stated that applications 
of this kind, which on their face ap;::::ear to foreclose any .pos
sibility of adjustment or compromise, are viable only in very 
limited circumstances. We are now in a position to see ·1;-1hy 
that is so. If a leqislature demands that a convention do 
nothing more than accept a prcdeternined dra:Etl" it drastically 
reduces the potential for 2grec:~meJ:1t between its application and 
t.be applications of other States. Even ar:Jong applications di
rected at the same general problem, an appll.cation that affir
matively excludes any approach but its own adds little if any
thing to the consensus required for the call to convention. 
Ne rnust take application at face value. If the applicant 
,,rants a convention for the sole and exclusive ·purpose of 
if>suing its own proposal and none ot!-ler, there can be no com
mon ground between its views and the views of any other appli
cant unless the other is willing to forego everything else and 
acquiesce in the narrow demand. ri'he other is of course free 
to acquiesce by modifying its application. But if its appli
cation remains at variance with the o:J.e, there is grave doubt 
that Congress could fincl, on the fac2 of the applications 1 any 
zone of actual ~greement as between the two. 

The PO"•iCr of the Convention. If our conclusions re
garding e o s and the function of the 
b:iO thirds requirement arc correct, the ul tiinat.e question --
the qu2stion of the convention's po~er -- almost answers itself. 
\·Je need to make only one additional analyticzi.l point. 
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Anyone is free to make cons ti ~:uLional proposals / but 
n~ proposal can be accepted by the St~tes and bccorne part of 
~the Constitution unless it is formulated in accordance ~ith 
the procedures set out in 71.rticle V. The Defj2.r o:[ 
Jus ticc the State oI Bichig.::m car: cons tit on al pro-
posals; but these prop:)sals, ho»·ievcr iou~~ or inviting, 
cannot be ratified by the States. Cc:"lgress itsc:l _f can rna~:e 
proposals, but it can f.:;ubmit them ::::- ratificat.io:·1 only if it 
has complied with the consti~tut.ional :;;i:cocedurcs governing 
formulation of proposals for change. Congress can snbm:it 
proposals for ratification on 1-f t-.·:o thirds of t:.hG 1'1ernbDrs 
of both Houses find them necess~ry. 

As ·we have sug~restcd in the preceding c1i::.~cussion, the 
meani!J.g of the convention clause is simple and clear: a con
stitutional convention convenes, if c.t all, to" make proposals 
respons to a -substantive consens12s anong the legislatures 
of the States.· The consensus may be general or narrow. It 
may call for a general reexamination of the Constitution; or 
it may be a relatively specific agre2::cent among the legisla
tures about· the desirability of a particular change. ·But in 
any case, the function of the h,:o-thirds rcquirernent in the 
application process is to ensure-that no convention will be 
convened and no proposal rnac1e unless is an agreement 
among an extraordinary rna.jori ty of the governments of the _ 
States that would justify a re iv2 proposal and the rati-
fication effort. As Hamilton put it, it takes t\·10 thirds to 
set the measure on foot. 'l'hat being so, it is un i.rnportant 
tlw.t the delegates to a consti tutione.l convention may h<.ive a 
moral or leg~l duty to respect the teno~ of the application 
and call that brought them there. T;--iey well have such a 
duty or duties, but the .important point that thE}Y have, in 
our view, no power to issue ratifiable proposals except to the 
extent that they honor their co0.:nission. They have no more 
poT.,1er to go beyonc1 the consensus that smnmcmed them to conven
tion than does Congress to propose a:::-.end17tents thal: are not re
sponsive to a consensus among two thirc1s of its Members. 

\'le have one f word. Congress has been. g:t ven power 
to ify a mode of ratification constitutional proposals 
th2t hav(:; Cleve in accordance wi Article V. It has no . 
por,,.rer to provide for the ra ficatio~ of any constitutional 
proposal except those that l1ave been formulated in accordance 
with Article V. Congress could not, for e;~mnple, provide for 
thG ratification of a constitutional proposal. sul:r~nitted for 
rati cation by a b211:·e majority of its l'·Jern0ers ~ I_,ike"tdise, 
it could not provide for the ratification of a proposal 
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,•emitted by a constitution<il convcn on for VJhich less th.in 

t\·:o thirds of the States have applie..:L 

11.ttachments {3) 

Joh:rc 1·1. Harmon 
Assistant Attorney General 

Off ice 6£ L~gal Counsel 
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APPENDIX I: 

l·Jhen the delega·t:es met in Philadelphia, their c'.is
cussion first center6a on a plan of tl1e union sub3itte~ by 
Edmund Randolph ~n behalf of th~ Virginia delegation. The 
thirteenth resolution of that plan d22lt with. the question 
·of amendment: 

Resd. that provision ought to be mac1e 
for the amendment of the Articles of Union 
whensoever .it shall seem: necessary, and 
that the assent of the Natio:J.al Legisla
ture 0~1ght not to be requirec thereto.· l/ 

This resolution, in a slightly modified form (''that provision 
ought to be made for [hereafter) amending the system no'.·; -to be 
e~tablish~<l, withciut requiring the asse~t of the National·Legis
lature) / 2/ was first debated on June 5. Although Pind::ney 
"doubted the propriety or necessity of it, 11 3/ Elbridge Gerry 
favored the provision: - · 

The novelty & difficulty of the ex
periment requires periodical revision. 
The prospect of such a revision \·1oulc1 
also give intermediate stability to the 
Govt. Nothing hac1 yet happer!ed in the 
States where· this provision existed to 
proves [sic) its impropriety. 4/ 

The convention then postponed further deliberation on the pro
vision. 5/ 

2/ l Parr and at 121. 

3/ Id. 

4./ 1 Farrand u.t 122. 

5/ Id. 

--
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The provision "for amenc1in9 t national Con~;tituti<)n 

hereafter witi1out consent of National Legislature" 0as ne~t 
discussed on June 11. 6/ Several me~'b8rs ''did not see the · 
nccessi ty o:E the [Resoiution] at all, nor the propriety of 
rrmking the consent of the National Lc9i::.:;laturc unnecessary.· 7 / 
Geo~~e Mason, however, u~ged that the provision was necessary: 

The plan nmv to be forraed wi 11 cert<:iinly 
be defective, as the Confederation has been 
found on. trial to be. AmencL:ents therefore 
·will be necessary, and it will be better to 
provide for them, in an easy, regular and 
Cons ti tut'ional \·Tay than to trust to chance 
anc1 violence. It would be inproP':::~r to re-
quire the conse.nt of the Natl. Legislature, 
because they may abuse their power, and rq
fuse their consent on that very account. 
The opportunity for such an abuse may be 
the fault of the Constitution calling for 
amendment. 8/ · 

Edmund Randolph supported Nason 1 s arsum2nts. '£he converition, 
hO\·;ever t postponed actio!l on the woras "ui thout requiring. the 
consent of the Nat.ional Legislature. 11 The other portion of 
the clause ( 11 provision ought to be ma.de for the. amenc1ment of 
the Articles of Union whensoever it shall seem necessary") ·was 
passed without dissent. 9/. 

The provision as passed was then referred to the Com
mittee of Detail. That corrunittee fashioned the first draft of 
the Constitution and submitted it to the convention on August 
6. Article XIX of that draft provided for amendment as follows: 

7/ Id. 

On the application of the r,egislat.ures 
of two thirds of the States in the Union, 
for an amendmc..:mt of this Constitution, the 

8/ 1 Farrand at 202-03. 

~/ 1 Farrand at 203. 
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Legislature of the United St::tc,~s shull call 
a· Convent.ion for thut purpos2. ·1~/ 

'l'his provision vas consids:cec1 on l\u~;:.:.st 30. GoU'..rcrncur 
Morris suggested tha "the Legislat~re should be left at 
lib~rty to c<:lll a Convention, whcne\2r they please." 11/. 
l~otwithst.anding this fjl!(Jge~::::ion, the provision i·:o.s agreed 
to without diE;scnt. · · · 

On September 10 Gerry moved :::o reconsider Article XIX. 
Since the Constitutio::1 was 11 to be p&:::-aT~OtDt to the State Con
stitution," he feared th "hm thirds of the StateB rno.y ob
tain a Convention 1 a majority of whi cc:i.n hind the Union to 
innovations that may subvert the St2~e Constitutions alto
gether." 12/ Alexander Hamilton seconded Gerry's motion. He 
did not ob feet to the consequences feared by Gerry, for nthere 
\·ms no greater evil in subjecting the people of 'b'le U.S. to the 
major voice than the people of a particular Statc. 11 13/ Rather,. 
Hamil ton a;i:-gued: - .,. 

Io; 

11/ 

iy 

}-3/ 

14/ 

2 

2 

2 

2 

It had been wished by many c.:1d was much to 
have been desired that an easier rnod2 :for 
int:.roducing amcndnents had been provided by 
the Articies of Confederatio~. It was equal
ly d2sirable no;;1 that an easy mode should be 
established for supplying defects which will 
probably appear in the ne1,,7 System. The mode 
proposed was not adequate. Thci State Legis
latures will not apply for alterations but 
with a view to increase their own pov1ers
The National Legislature will be the first 
to perceive and will be most sensible to the 
necessity of amendments, and ought also to 
be empowered, whenever two thirds of each 
branch should concur.to call a Convention
There could be no danger in giving this 
pm·ier, as the people· ·would finally decide 
in the case. 14/ 

Farrand at Ui8. 

Farrz:md at 468. 

Farrand at 557-58. 

Farrand at 558. 

Id. 
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. l-ladison 11 rcrnarke(1 on the v~guenes·s of th.e terms / 'call a C6n-· 
vcnt:ion for tlH,i purpose,' as -~~u.f:ficient reason for reconsid
ering the article." 15/ Specifically, !iiadison raisecl the· 
qnes !.::ions 11 How was a Convention to be formed? by \·Jhat rule 
decide? Hhat the force of its c1cts? 1

' lG/ After this <'1cb<1ter 
Gerry's motion to reconsider carried .. ·17/ 

Roger Sherman then moved that the follo-1di!1g la~1guage 
be inserted into the Article: 

or the Legislature may propo:::;e amendments 
to the several States for their approbation, 
but no am~ndme~ts sh~ll be binding until 
consented to by the several States.18/ 

James l·lilson rnoved that the approval of only t\·10 thirds of the 
States should be necessary 1 but this r::otion \vas c1££eated. 19/ 
Hilson then moved to require the ci.pprova1 of three fourths of 
the States, and this motion was apprcvec1 \·1ithou-t dissent.· 20/ 

Maclison then moved, and Har~il ton seconc1eClr that the 
convention postpone consideration of the amended proposition 
and that it take up the foll0-.·1i~g: 

16/ 

17/ 

_!~/ 

19/ 

20/ 

The Legislature of the U- S·- whenever 
·two thirds of both Houses shall deem neces
sary, or on the application of t'i .. 'O thirds 
of the Legislatures of the several States, 
shall propose amendments to this Constitu
tion, which shall be valic1 to all intents 
and purposes as part thereof, when the ~ame 
shall have been ratifiec1 by three fourths 

Id. 

Id. 

Id. 

2 Farrand at 558-59. 

2 Farrand at 559. 
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at least of the Legislatures of th2 ~_;evE"·rEtl 
States, or by Con~cntions in thie~ fourths 
thereof, as one or thC ·other ::.~1oc"Jc~ o:C rat i fi
cation may b~ proposed by t~e Legislature of 
thc:i U.S. 21/ 

Hut ledge ob:i E~ctcd, on the ground th2 t. "he· could never agree 
to give a pmvcr by \·1hich the artic.:12.s rel<J.tin9 to slaves might 
be altered by the States not interest.ea in that property and 
prejudiced against it. 11 22/ In order to obvi<:ite his objection, 
it ·was agreed to add ·lo Mi:.1.dison 's proposition th.e proviso iithat 
no amenc1rnents which muy be made 'prior:- to the year 1803 shall 
in any manner affect the 4 and 5 sections of the VII article_'' 23/ 
1'.s amended, Hadison' s proposition \-12.S adopted. 24/ 

The Committee of Style made ::linor changes in Madison rs 
amended proposition and reported it as Article V to the conven
tion. '25/ On September 15, Sherman ·initiated debate on .. this 
provision by expressi:ng his fears that 

three fourths of the States night be brought 
to do things fatal to particular States,.· as 
abolishing them altogether or depriving them 
of ~1eir· equality in the Senate. He thought 
it reasonable that the proviso in favor of 
the States importi!lg slaves should be ex
tended so as to provide that no State should 
be affected in its internal police, or de
prived of its equc:lity in the Senate. 26/ 

George Mason also o'bject:ed to the provision, for he 

?2/ Id. 

23/ Id. 

24/ Id. 

25/ 2 Farrand at 602. 

26/ 2 Farrunc1 at 629. 
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thought the plan of arnendin:- the Constitu
tio~ exceptionable'& du~geroas. As tl1e pro
posing of amendments is in both th¢ modes to 
dcpend 1 .in the first imrn2Cl.i.:::."::.ely, and in the 
second, ultimately, on Congr2ss, no amendments 
of the proper kind would ever be obtained by 
thci people, if the Government should become 
oppressive, as he verily be:iev2cl would be 
the case. 27/ 

I•lorris and Gerry .then moved to arnenC: the provision "so as to 
require a Convention on application of two-thirds of the 
states." ~8/ .Madison responded tha::: he 

did not see why Congress \'1ould not be as much 
bound to propose amendments applied ior by two 
thirds of the States as to call a Convention 
·on the like application. He saw no objection ·· 
hrnvever against providing for a Convention for. 
the purpose of amendments, except only that 
difficulties might arise as to the form, the 
quorum &c. ·which in Constitutional regulations 
o~ght to be as much ·as possiole avoicled. 29/ 

~'he Convention thereupon ~greed to I·iorris' and Gerry's pro
posal. 30/ 

Sherman.then moved to strike the requirement of three 
fourths for ratification, in order to leci.ve "future Conv2ntio:ns 
to act in this matter, like the present Conventions according 
to circumstances. 11 31/ This motion :failed, as did Gerry's · 
motion to eliminateratification by convention.· 32/ Sherman 
then moved to add a further proviso 1'that no State shall ·without 

~8/ Id. 

29/ 2 Farrand at 629-30. 

3fU 2 Farrand at 630. 

31/ Id. 

32/ Id. 
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... cit~'$. consen-L. be affected in its inte:::-:1cd po Li.cc:,· or deprived 
. ._,"of equal suffrage in the S.::m·ate." 33/ . HadifJon ob:jc:ctcd, 

on the ground thcit. incorpon1tion of "special proviso~;" v1ould 
lc.:td every State to "insist on them, for Lh . bnundu.::.::-ic:=;, 
·exports, etc." 34 'I'hc motion lcras c:2Z:cated; so too 1:1a::.; 
Sherman 

1 
s next motion to strike ·out icle V al to9ethcr. 35/ 

Borris th raoved to add the single ?roviso "that no State-,-
without its consent ~1till deprive~ of its equal suffrage 
in the Senate. 

11 
According to Hadiso:-:., this motion '•Ta.S "dic-

tated by the circulating.murmurs of small States" and 
was thus aqreed to. '36/ This cor,1p the deliberations on 
Article v·. - ~ 

--

34/· Id. 

35/ 2 Farrand at 630-31. 

~V 2 Farrand at 631. 
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APPEi,!DJX II: 

The States have filed norc t:-:2.n 350 applicCJ.tions for 
conventions.· 1/ Th~se applications ~ave been on a wide va-

, t .r: • • - • a h t ·• · · • · -rie· y 0.1.. SUDJec·cs;. an as we _,u.ve sus;es -ectr rno~;c. au·cnoritl..es 
are of the view that applications on ci.ifferent s1Jl.)ject.s should 
not be aggrcga.tcd for the purpose of determining 1.·1hether a suf
ficient num~er of States have applieC. for a coi1vcntion. 2/ 
Co!:.gress has traditionally been of t'.:2t view, for it has -never,. 
despite the la~ge number of applicatio~s, called a convention_ 

On two occasions the Sen2..te h.2s approved legislation. 
to establish convention machinery. In 1971 and 1973 the Senate 
passed identical bills authored by Se:;!ator Ervin that were prem
ised on the proposition that a cor2ve21tion might be called to 
consider a particular subject. They provided that any ,call to 
convention \·1ould "set forth the nature of the amendment or amend
ments for the consideration of which the convention is called-" 
'l.'o enforce this restriction, they provided that each convention 
dcl~gate \·muld take an oath coTLL11i tti::;.g himself not to propose 
or vote for any proposed amendinent no~ relating to the subject 
describecl. in the call. The bills also allmved Congress to dis
approve the submission of any proposed a.meJldment to the Stat.cs 

1/ 125 Cong. Rec. (daily ed. January 15, 1979) (remarks of 
Senator Heims) . 

2/ · See, e .·g. , Bonfield,· The Dirksen -~rrcendment anc1 the Article 
v Convent".~~)nProce·ss, 66 Mich. L. R2>.c. 949, 970 and-n.85- {1968} 
The opposite view ls advanced by a f e-.·1 corrrnentators \vho reason 
t , a· ~, , h · ~ " d · ..... · -nat even isparate o.2r11anos s, o\'l a ;,-;ic.espreaa esire Ior con.sct.-
tutional changes. "See, ·e".g., Orfielc:i., Arn221diE:?J~~th~ p~·c1er·a1- Con
stitution, '12 (19 t12)-. - It .ls generally agreed, 11m·:ever, that 
app-lica·U.ons on different subjects c~:1not be taken as an indj_
cation of general dissatisfaction wi '.:.h the entire Constitution. 
Sc.=_, e.g.·, Note, 70 Harv. L. Rev. 1067, 1072 (1957). 

- ::-- ·~ . ·. 
· ~~~:;P-~:(::<~--~~:):~·.}Ff:t;>:\t;:_j:'.:-;~;~-~=-=- ·· 
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-- . "" 
if Co?grcss found that thci proposal ~el~_ed to o~ included a 
subjcc't that differed from the one s:;2c.:::iod by Congrc£>s .· 3/ 
These provisions were founded on the: cc~::--.:clusion of the Senate 
.. Tudiciary Co:.unittce that ''the bill p.'.:." 2rly limi t:s the scope 
of the convention to the subject or s· jS:~ts thu.t cc:tuscd the 
states to seek constitutional arncndr,.c:::;,'- in the £ instance .. 4/ 

3/ S. 215, 92d Cong., 1st Sess. §§ €::- (c:}, 8 (a), 11 C:b) (l}, 117 
Cong. Rec. 36805 (i971); S. 1272, 93~ Co~g_, 1st Sess., 119 
Cong. Rec. 22731-37 (1973). 

4/ s. Rep. No. 336, 92d Co:rig., 1st 22ss. 10 (l97l) .. 
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APPENDIX III: 

· 'l'he o .=: the State.::> 

The States made few applications for conventions dur
ing the first 100 years after the Co:1sti tution was ratified. 
A rnajori ty of these early applications were for general con-· 
ventions. 1/ It has been argued that the States must there
fore have thought: themselves· empowered to ask for general con
ventions only·, and that this in itself is evide.ncc tha.t an 
Article V convention may not be called for a limited purpose .. 
\·.Je do not accept this vie\·7. 

2/ 

The earliest applications were made by Virginii in 1788 
and by Ne\'! York in 1789. The Virginia application referred to 
the numerous objections that had.been made to the new Consti
tution: 

He. do, therefore, in behalf of our con
stituents, in the most earnest and solemn 
manner, make this applicatio0 to Congress, 
that a convention be im:rnediat:ely called, of 
deputies from the several States, with· ·full 
Eower to ~ake into their consideration the 
defects of this constitution that have been 
suggested by the State Conve::.ltions, and re
port such amendments thereto as they shall 
find best suited to promote our common in
terests, and secure to_ ourselves and our 
latest posterity the great and unalienable 

.rights of mankind. (Emphasis supplied.) 3/ 

~he New York applic<:i.tion voiced a si:r:!ilar sentiment: 

l/ - Brickfield, Problems rielat.1:n·9 to a 1''cc12ral Com:;titutional 
conveirtion 85-08-;-lio-use of H.epresentatives Judici<i.ry c0illh1ittee 
Print, OSfh Cong., 1st Sess. (1957). See ~1so American Bar 
l\.ssociation, Arncndmcmt of the Con·sti tution by the Convention 
Method KrEicie v 59-72 (19 74) . -----· 

2/ Black,· l\.rnendinq the Constitutio:r:: l\ J_,ettc·r to a Co_ngres·~, 
82 Yale L.J. 189, 201-03 (1972). 

3/ 1 Annals of Cong. 2'18-49 (1789). 
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The People of the State of Ne\i York l1aving 
ratified the Constitution ugreecl tn on the seven-
teenth ·aay of September, in year of our J_,or<l 
one thousand sevon hunc1rec1 c:u1d cighty-sc;ven, by 
the Co:nven ti on th81i assembl _at Philadelphia 1 

in the State of Pennsylvania, as e~plaincd by 
the said ratification, in the fullest confidence 
of obtaining a revision of the saic1 Constitution 
by a General Convention; and in confidence that 
certain powers in a~d by the said Constitution 
granted, would not be ·exercised, until a Conven
tion shciUld have been called and convened for 
proposing amendments to the sci.id Constitution: 
In compliance, therefore, with the unaninous 
sense of the Convention of this State,. ·uho all 
united in opinion that such a revision was neces
sary to recornmend the said Constitution to the 
approbation and support of a numerous body of 
their constituents; and a majority of the.members 
of ·which conceived several articles of the Consti
tution so exceptionable, that nothing ·but such 
confidence,. and an invincible reluctance to sepa
rate from our sister States, could have prevailed. 
upon a sufficient number to assent to it, without 
stipulating for previous amendments: Anc1. from a 
conviction that the apprehensions and discont.;:;nts 
which those articles occasion, cannot be removed 
or allayed, unless an act to revise the said Con
stitution be among the first that shall be passed 
by the new Congress; ·we, the Legislatu:(e of the 
State of New York, do, in behalf of our constitu
ents, in the most earnest and solemn manner, make 
this application to the Congress, that a Conven
tion of Deputies from the several States be called 
as early as possible, with full powers to take the 
said Constitution into their consideration, and to 
i:::co_Eose such amendments the_re to; as thE:Y._ shall find 
best calculated to promote ·our common interests, 
and secure to ourselves and our latest posterity, 
the great and unalienable rights· of man}~i_nc1. ---
(Emphasis supplied.) 4/ 

4/ House: Journal 29 30 {17 89) ; 1 Annals of Co~1g. 271 {17 89} • 
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B~cause boLh Vir0inL:1 and New York e~nres·sed a· crener·a1 co·n
c,~rn over the .:tclequacy of the Constit~1tion, it. ls not -sur-

, 1:irising that they applied for a gcnZ:"::·c:;l convention. These! 
ap;>licat:i.ons do not support the ·cont.2rition that tbe appli
cants believed th~t they could ask for a general convention 
0"1ly. Indeed, the inclw_-;ion in these ·applications of lan
guage specifying that the rcque~ted convention should have 
"full 11 or "general" poHers suggests rather clearly that the 
p;y.-;ers of an l\rticle V convention W2:CC not thought to be in
variably 11 general" but ·were thought to be clc-!pendent on the 
terms of t:he applications of the St2 tes.. It is unnecessary 
to request that a convention have "£ull 11 or "general" powers 
if 11 full" or "gcnerci.l" powers are the only k1nd of powers that 
a convantion can have. 

Applicat:ions for conventions ·were made at two other 
points during the first 100 years. During the nullification 
con·i::roveisy th:ree States filed applications~ South Carolina 
resolved that "it be expedient that a convention of the States 
be called as early as practicable to consider and determine 
such questions of disputed pmver as have arisen between the 
States of this confederacy and the General Government."' 5/ 
Al2baraa "reconnuended" to Congress "the call of a Federal-Con
vention to propose such amendraents to the constitution as may 
be proper to restrain Congress from exerting the taxing power 
for the substantive protection of domestic manufactures." 6/ 
Georgia applied to Congress to call a convention to the end 
among others "that the principle informed in a Tariff for the 
direct protection of domestic industry may be settlecl" arid "a 
system of Federal taxation may be established, which shall be 
equal in its operation upon the ·whole people ..... " 7/ ln 
our view, these resolutions make no application for a conven
tion with unlimited powers; rather, they request a convention 
for the purpose of addressing problems broadly identified in 
the applications themselves. 

?}~Senate Journal 83, 22d Co~g. 2d Sess. (1833). 

G/ Id. at 19LJ-95. 

7/ '11he Georgia application actually presented to the Senate 
contained an enumeration of "particulars" more extensive than 
those cited in the text. Senate Journal 65-66 r 22d Cong., 2d 
Sess. (1833). However, the one authority known to us to have 
studied this matter extensively sta~es that the Geo~gia House 
resolution, containing this larger enu;·1sration, had been sub
stantially narr0\·1ec1 by the Georgia Sen.::itc to the form quoted 
in the text, but the Governor'~ Office mistakenly transmitted 
the House resolution to -the co::-igress. See Pullen; supra note. 
2 at· 42 -44. 
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Some States applied for conv2:rtions during the peri.oc1 
just preceding th~ Civil Nar. President Buchana~ had recorr~ 
mended that the Congresf; or the State legislatures mic,:{ht orig
inate "an explanatory amendment of the 'constitut.ion on the -
subject of slavery." 8/ President Lincoln 1 while refraining 
from any "recormncndatTon of amendmc:n ts r u had opined that "the 
convention mode seems preferable r in that it allO':ls amendments 
to originate with the people themsclves. 11 9/ In accordance 
·w·ith that sentiment several States -- lfow Jersey / Indiana, 
Kentucky, Illino r anc1 Ohio -- adopted resolutions applying 
to Congress for a convention. These resolutions were general 
in nature. Typically, they called a. ti convention. :cor pro
posing amendrnents. 11 10/ One can arcue that they indicate that· 
the applicants believed their only. ;ecourse under Article V was 
to apply for a general convention, but one can argue with egual 
force that the form of these applications was dictated by the 
desire for a convention with unlimited power to avert the im.
pendi!"lg crisis. 

8/ 55 Cong. Globe, 36th Cong., 2d Sess. app. 4 (1860). 

9/ 4 Collected Works of Abraham Lincoln, 269-70 (Basler ed .. 
l9 53) • 

10/ See the resolutions cited in Pullen, supra note 2, at 
79-8-S:--
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-----The question then, is: In light of the large deficit, the 
magnitude of the budget cuts, the tax cut already in effect, the 
increases in defense and the reduction in domestic spending, will 
the President remain firm to the overall tenets of his Economic 
Recovery Program? The answer has to be a resounding "yes." 
President Reagan is p~rsonally and political bound to his already 
announced economic program. 

Will the President compromise? 

Yes, of course, on the specifics, as he has already demonstrated. 
The basic principles of economic re cove ry--reduct ion in f ede ra l 
spending, regulation, waste and fraud, taxes, federalism and 
stable money supply--will not, however, be compromised. 

Presi~ent_~ll2_u_st come u w_i_t_~_E-___ st_r_ateSU' __ that 
---------~·nue on his ar e course while relievin m 

ca emma-caus-ed-by ___ the--de c t. s strategy 
nee e- wiTT rernaTncommTITeCi-to-the-es-s-ential principles 

of his Economic Recovery Program, bolster confidence in the 
essential tenets of his economic/budgetary proposals. Second, 
since the problems of reducing federal spending are enormous 
{while the tax cut can go into effect quickly, the budget 
reductions are slow and painful to implement even when you get 
approval), the President must build political and economic 
confir'lence brid es between the conditions and time we find 

the time when the economy wi 11 have had a 
chance improve under the President's Economic Recovery 
Program. 

The Solution 

What can we r'lo? How do we get there from here? 

Bold, imaginative and innovative leadership brought the President 
to the White House in the first olace. The same kind of 
leadership sustained him through the first year. If the 
President, as he seems committed to do, decides to stay with the 
principles laid out in the Economic Recovery Program and the FY82 
and FY83 budgets, then it is essential that bold, imag ina ti ve 
leadership be taken to give confidence in the essential features 
of the Presir'lent's program. to 
the initiative doin the 

Such a move would turn the di lemma facing the Pres id en t upside 
down. It would take advantage of the Democrats who, for the 
first time in recent political history, have reversed themselves 
on deficit spending. They would be hard put to resist a 
Republican President's efforts to eliminate a policy of deficit 
spending. It would, at the same time, realign the President with 
Republicans in Congress and his political constituency among the 



electorate. With this move, the President could retake the 
political and economic initiative and resolve his dilemma without 
compromising his principles. 

The Action 

In an address to the nation, the President should take the 
opportunity presentec1ffy--t11e"~~end ing need to raise the ceiling on 
the national, debt to remind the people that he does not favor 
deficit spending, and that it is now time to stop this mockery of 
fiscal responsibility. He should indicate that deficit spending 
has forced on him by the way the government has handled its 
financial affairs over the past decades. Further, he should tell 
the people that to reverse the trend in deficit spending and make 
it so that future presidents will not be faced, as he is now 
faced, with compromising on principles, he will do the following: 

1. Propose that Congress recommend to the states JJ 
constitutional amendment to balance the budget starting ~~ 
in some specific year in the near future. 

2. Ask Congress to target budget reductions in FY82 and 
every ye a r u n ti 1 the ye a r the budget w i 11 have to be 
balanced to bring the budget under control and lay the 
foundation so that it can remain balanced. 

3. Commit the executive branch to raise the revenues 
necessary to b a 1 an c e the budget at that t i 1:i e , but 
gradually, so that innividuals and businesses can plan 
their economic choices with the knowledge of how the 
government will behave. 

4. Establish the safety nets for national defense, welfare, 
and social security so that Congress has some guidelines 
about the spending reforms and cuts that can be made in 
these areas. The President should riake it clear that 
s o c i a 1 sec u r i t y re form mu s t be i n t e g rated w i th t he 
proposal to balance the budget, because social security 
payments comprise such a large portion of the federal 
budget. 

5. Announce a series of policies and actions to go into 
effect immediately to complement his economic recovery 
program. Such policies and actions could include: 

a. A clear statement that it is the administration's 
position that the Federal Reserve Board work to 
reach the upper end of its current Ml-B target, 
about 5% growth in the money supply. 

b. A program that the Property Review Board recommend 
for sale, at current market value, government land 
that the government no longer needs. The proceeds 
will go toward reducing the national debt. 



c. A plan to investigate the feasibility of issuing 
commodity-backed bonds to restore confidence in the 
credit market. 

d. A challenge to enlist the good will of Americans and 
American industry to sacrifice for the good of the 
country by making voluntary contributions to reduce 
the national debt. These contributions would be tax 
aeductible. 

e. A proposal that the Presidential Private Sector 
Survey on Cost Control in the Federal Government 
create a special committee with appropriate 
clearance to monitor defense procurements in light 
of the inflationary pressures that the increase in 
defense spending will bring. 

f. A request that the tax on the inflation premium in 
interest rates be reduced or eliminated to spur 
savings and investment (i.e. reduce the tax on 
interest income, treat it the same as earned 
income). 

Such action by the President will allow him to regain some agenda 
control. It will resynchronize the President's programs with his 
principles, reestablishing presidential vision and direction to 
current government activities. It will align the President with 
the general public, who largely favor a balanced budget. It will 
aemonstrate that the President is serious about disciplining 
government involvement in the American economy, which should 
restore some of the confidence that the financial community needs 
to lower interest rates. It will give the people what they need 
to approach their Congressmen to do something with long term 
implications for the economy, instead of the economic quick fixes 
upon which Congress has relied in past election years. 

In short, such bold action by the President will dismantle the 
political and economic barrier created by the deficit in the FY83 
budget and build the confidence bridges necessary to permit the 
economic recovery program to take effect. 
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(Budgets, budgets everywhere, but not one balanced sheet.) 

The Dilemma 

President Reagan has done more in a year to bring federal 
spending under control than any president in modern times. Yet 
special interests, segments of the public, certain elites, 
Congress, and ideologues a re "out raged" by the President's FY8 3 
Budget proposal. 

Why? 

Simply, it is the size of the deficit. The projected deficit 
creates a political as well as economic barrier that compounds 
the problems that the President must deal with, namely: the 
apparent contradition between defense and domestic spending, 
confidence in the President's economic assumptions, unemployment, 
high interest rates, and confidence that the President's Economic 
Recovery Program (1981) will bring economic growth sometime in 
the near future. 

Hence, a curious irony surrounds the President's defense of the 
FY83 Budget since he has fought against deficit spending for over 
20 years. The c rrent situation has forced the President into a 
reactive e esp te e steps t t n to 
federal government fiscally responsible. He is caught 
the proverbial "rock" and a "hard place;" he stands both 
raising taxes and deficit spending, but because the FY83 deficit 
is so large and he is unwilling to increase taxes to offset it, 
the Democrats have seized the initiative, and many Republicans 
have distanced themselves from him on this issue~ 
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I think you can very easily recapture the 
initiat'ive on the issue of the Balanced Budget. 

I would recommend the following procedures. 

1. You ask Howard Baker to bring up the 
Hatch amendment. It has already passed 
the Senate Judiciary Committee and has 
fifty one co-sponsors. Please get this 
done before the debt increase is asked 
for, this will get you votes on the 
debt ceiling increase. 

2. Ask Congressman Bob Michel to file a 
discharge petition in the House of 
Representatives, on the exact language 
of the Senate bill. 

3. Mr. President, please go on television 
and ask the American people for support 
of this measure. 

The benefits of the above course of action 
will go to Republicans- Many of my colleagues 
share my position and believe this is crucial. 

Re~~S'~ 
Steve Symms / 
United States Senator 



.• . 
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Dear···senator sy~ms 1 · 

;;~. Yot1r · Februa.ry 26 letter· which was' ti'ancl-deltvered to the . 
... ·/' Nhite Uouse.has,he.en\brought to' the President's immediate·. 

' attention. :.-rne· balanced budget amen.dment ia an iasue whlch 
we at'e studying most· 'carefully. · .. w~ jappreclatc your strong 
1nte't't!St in pursuinq .. thi~ course:of action nna; per.the . ··.~ 
President's r~quest, . 1 am sharing your, suggestions with his ·., \'. 
principal advisers. · 

I uant to thank you, on behalf·'of President Reagan, for· 
apprising us .of. your thouqhta on ,·this ct'uci al. subj~ct. 

Wi.th best wis~ejp. 
-~,. _r <' 

Sincerely, 

' ' 

r<enn~'th tt; Oubeiatein 
Assistan~ to the President 

\. 

The Honorable Steve SyramR 
United S~at~s~Senate 
Washington, D~C. ·20510 ... 
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cc: w/copy of 

inc, Dave Stockman·- FYI 

inc Jrri .. Bak~ inc~H§i:~ 
inc, Pam Turnenr 

' . 

FYI~::, 

FYI·, 
-.F~I 

WH RECORDS MANAGEMENT WILL .RETAIN ORIGINAL· INCOMING 

;.. -

·, 
' '. 

,·. 
, "A 

' ~-

" ' 

..·· 


