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r ... ·;1is is in i.·(":sponsa to your request of Juna 10 I l SS2 I 
for a fw:th;;r elaboration of th~ vie;ws of the .'\nt.itrust 
0ivL~icn on rcs~lG price r~:iintenance. 'l'!ic: problc:r:s posed by 
ti1c pra1..:tic.:! of res3.le erico i::air.te:lance are c>:ccc:clingly 

:.:.:0:":11•lc=;-: ones. 1·;:1ile this r'lay involve rc::1)etftion of so:Je of 
· t.he points I r.c..ve pr~viously ::~adc in testi:.1ony b~fo.re the 
Sll~Cot·irti.ttee, I fear that I i::ust burC:cn you \.:ith a ra~1cr 
lcn9thy rest=-onse in or<ler to <lo justice i;o those co:;ipl0xitic:s. 

I 
'Iha phenor.ienon c,f resale r:-rice r; . ..:i.iatcnance: ( "~!1 11 ) :..-ust 

b-~ co!isic~red Loth from an economic standpoint u.nd frc~ a 
leyal one:. I turn, fi~st, to the econo1tlc co~sideratio~s. 
I~ is the view of the L>ivision that the c~ntral purpose to 
bo se1:vt.!d by tha antitrust lil: .. :s is tho prcscrv.:!.tion of free 
r.;.:::.r)~a ts, i-..iarkets characterized by i1~tcnse COI:l?Cti tion, to 
t1£e ~nd th3."t our national resources r:.ay be deployed ef f i
cii:ntl~· so as to yield the largest possible quuntit.y and t.be 
r1c:1est possible variety of 9oocis ~nd services to our pofiu-
1~ tion. IP. g.::mcral, this end is t.cst attw.inetl by Llinin.i~ing 
sovcrm::ent interf~renct! with bu:Jin~ss behavior. uusiness 
uni ts sho:.1ld be pt:rmi tte<l to conauct tr.eir affairs in accor
d~:~ce with their o\·;n T)erce::>tions of thair own best intarests 
in rivalry with other-busi;•csses in the sru:ie industries. 
D..isine:!:;sies should ba permitted, with as few t:::>:ce::ptions ilS 

possible, to enter a.'ld to enforce contracts on teri2s that 
are mutually satisfactory to the parties to those contructs. 

'Ihe anti trust la\..·s do, of course, r~f:'rcscnt a kind of 
~ovcrru::e:nt interference· into that process of frco !:'.ark.et 
rivj~ry and constitute a limited excuption to tho ?rinciple 
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of freedom of contract. But thosa laws should be interpreted 
so that they constitute a limited intrusion: private agreo
mc.:nts should ba struck down and punished only where there is 
a sound eco11or.tic basis for supposing that the privata agrec-
1ncnts will hinder rather than advance the central objective 
of efficient resourcG allocation. 

It is well established as a matter of cconomic!l--indced 
it is virtually a matter of unanimous agreernent--that certain 
tyf>es of horizontal agreements have those unwanted effects. 
Agreements between competitors setting rnininum prices for 
the proclucts they sell, agreements between com.1.)etitors not 
to compote with one another in specific markets and other 
analogous agree~ents which lessen the intennity of competi
tion betwaen rivals are an~ should remain the central target 
of the Division's antitrust policy. 

In contrast to agreements of thoDe types, agrecrri.ents 
between parties who perform sequential steps in the process 
of producing and distributing goods and services, agree?aents 
that are usually characterized as "vertical" rather than 
"horizontal," are typically conducive to competition and 
economic efficiency. The negotiation, execution and enforce
ment of contracts is an indispensable part of the process of 
competition. Such contracts, for exanple;a contract between 
a manufacturer and a distributor, obviously circu.r.:iscribe the 
freedom of the parties to the contract to do as they wish 
from moment to moment. Indeed, the very purpose of contracts 
is to circwnscribe the freedom of the parties to them in 
accordance with the terms of their own agreements. ?hey 
cannot be regarded as anticompetitive because they perform 
their intended fw1ction. The policy of the Antitrust Division 
is to interfere with such vertical contractual arrangements 
only where there is some persuasive basis for supposing that 
contracts of particular types reduce output, retard innova
tion, or otherwise interfere with economic efficiency. It 
is cornrr.on 9round among substantially all economists that 
vertical agreements, with only rare exceptions, do not have 
such consequences. The question then is whether resale 
price maintenance constitutes an e:xception to that general 
proposition and, if so, under what circumstances. 

To facilitate our discussion, I will assume that only 
agreements b~tween manufacturers and distributors are at 
issue, although what I say, in fact, applies to any two 
sequential participants in a production-distribution chain. 
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I start with the oLvious proposition that if, in a given 
industry, there were dozens of manufacturers of a particular 
product and scores of potential distributors of that product, 
the f reeuorn of any one rnanuf acturer to enter into a resale 
price maintenance agreement with tiis subset of distributors 
coulcl not possibly be hannful or anticompetitive in any way. 
If ~~nuf acturer A and Distributor A sntered into such an 
arrangement, and if its only consequence was to maintain an 
artificially high price for the }?reduct of Manufacturer A, 
then that product would soon be driven from the market by 
the rivalry of lower price products of other manufacturers 
distributed by other distributors, and perhaps by Distributor A 
as Willl. 

In the context of a competitive market then, if resale 
};>rice maintenance does no more than achieve artificially 
high prices at the distribution level, it would never be in 
the interest of either the manufacturer or the distributor 
to employ the practice. Their endeavor to do so would be a 
comrnercial mistake, only one of the many comrilercial mistakes 
that firms in a free market are free to f."lake; and they would 
suffer tha penalties imposed on mistakes by the process of 
competition. 110 government interference would be necessary 
to bring about the disappearance of the practice. 

If mere elevation of resale price were the purpose of 
P...PM, a manufacturer could achieve that result by raising his 
own price to the distributor and capture revenues commensurate 
with that higher price. Under resale price maintenance, he 
<loes not do that: he insists on a high retail price but 
permits the retailer to keep the revenues that derive from 
that higher price; and at the su.I:'le time he accepts the· 
consequence that a smaller quantity of his product will be 
sold because it is to be sold at a higher price. One cannot 
suppose that manufacturers, to their own detriment in terms 
of their sales volwne, insist on conduct that can only 
fatten their distributors' profit ~argins and lessen their 
own. Plainly, manufacturers who wish to employ resale price 
maintenance, and who seek out distributors who are willing 
to enter contracts in which they promise to comply, have 
some other end in view. 

It should be obvious that when .Manufacturer A employs 
RFM he is attempting to create, on the part of those distrib
utors who agree to comply, an incentive to handle his product 
at the distributor's level differently from the way in which 
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it \o;ould be handled in the ubsence of such an agrec8cnt--in 
some way which the manufacturer ex~ects will redound to his 
advantage in his rivalry with other manufacturers. By 
setting the distributor's price for each unit above his 
u::.ual costs of distribution, the r.1anufacturer 1;iay hopa to 
induce the distributor to incur additional costs: to engage 
in more intc11sive local advertising, or to incur the expense 
of e1:1ploying more knowledgeable ancl nore highly trained 
sales personnel who will increase sales vollli~C of the prouuct 
by e:>:plaining more accurately to customers how the product 
should be used for best results, or to increase conslli~er 
satisfaction with the product by providing quicker and more 
expert post-sale repair and service facilities. 

Of course, P..PM will not always be effective to induce 
the distributor to behave in one or another of those ways. 
Sometim(;;!s it will be, and the manufacturer will have achieved 
his objective. Other times it will fail and it will serve 
only to elevate retail price; but in these latter cases, the 
r:·.anufacturer' s mistake will oo punished in the l".larketplace. 
Government interference is not needed. The freedom to try 
something different, to make mistakes and to suffer the 
failure in the rriarket, is one of the most important aspects 
of a free market system. 

Of course, no particular distributor is required to go 
along with the manufacturer who wishes to use RPM. A distrib
utor may perceive at the outset, or if not at the outset 
then still sooner than the manufacturer; that the objective 
will not be achieved. The distributor is appropriately free 
to refuse to deal with such a manufacturer. A manufacturer 
cannot deT::".and that a distributor handle his product in any 
particular way: he can employ RPM only if there are distrib
utors who are willing to agree to such an arrangement. 
Conversely, a distributor should not be free, and in our 
view is not free, t-o demand that a manufacturer sell his 
product to the distributor and permit the distributor to 
resell that product in any way that suits the whim of the 
distributor from moment to moment. Distribution of a manu
facturer's product by a distributor is a consensual matter, 
a cooperative undertaking, that should proceed on terms 
concurred in by each of them. 

It is our judgment that manufacturers of certain types 
of products often have legitimate reasons for wishing to 
control the distribution environment in which those products 
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ara resold. If, for cx<lmple, a proJuct is technologically 
complex, its success in the ~arketplace may well depend upon 
the availability, at the point of sale, of technically 
trainod sales ~crsonnel who are abla both to instruct the 
consumer and to assist him in selecting the model, or tha 
c~abination of components, that will best suit his individual 
nee<ls. 

There is a variety of business procedures through which 
a manufacturer might exercise that control. Ee might open 
his own distribution outlets, staffed with his own enployees, 
whom he would expect to behave as he instructed; but direct 
distril:.utiou is not feasible for most manufacturers. /,l terna
ti vel v the manufacturer might enter into long and detailed 
contructs with his distributors, contracts describing exactly 
how the sales penrnnnel are to be trained and what they are 
to say to customers; but day-to-day enforcement of such 
contracts with a large number of distributors would be 
prohibitively ex~ensive. Or alternatively, the manufacturer 
1~ight simply attem~t to persuade his distributors that such 
a selling approach promised the best chance of success and 
profit, Loth to his distributors and himself, and to encourage 
them to behave in that way without a contractual cou.mitment 
on their part. 

Dut a rnanuf acturer with any sense who takes this last 
course will be aware that the selling practice he desires is 
more expensive than alternative selling practices, and he 
will know that the retail price will have to be high enough 
to cover the costs a distributor incurs in following that 
practice. A problem will arise if some of his distributors 
adhere to the expensive distribution mode and others save 
costs by refusing to do so. The uncooperative, since they 
will have lower costs, will bG able to profit by reducing 
the retail price below the costs of the cooperative. · 

nut if some distributors are incurring costs by following 
the agreed sales procedure and are selling at a higher price 
which cover those costs, while other distributors are not 
doing so and sell at lower retail prices, then the free 
riuer phenomenon will appear. A substantial nwnber of 
customers will go to the higher price.outlet, will consume 
the time of sales personnel there to obtain the appropriate 
counseling, but will then leave without buying and p~rchase 
from a low ~ost outlet instead. It will prove to be impos
sible for some retailers to afford expensive point of sale 
services for which it is not practicable to impose a separate 
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charge if other distributors are not doing so and are selling 
at pricas which reflect the cost savings of not doing so. 
If the manufacturer is to be successful in controlling the 
manner in which his product ia sold and the quality of point 
of sale services afforded in conjunction with sala of his 
product, he must be able to shelter the gross margins of 
those distributors who are complying with his wishes from 
the pricing pressure of distributors who are not. 

I emphasize that in speaking of a rnanuf acturer protecting 
his distributors' margins, I am not suggesting that he will 
E::nable those distributors to earn more than competitive 
profits. Protection of their margins is necessary and is 
af for~8d hecause their costs are higher as a consequence of 
~heir cmnpliance with their undertaking to market the product 
as agreed. But it would be inconsistent with the profi·t
sceki11g objective of the manufacturer to lat his distributors 
earn profits above the conpetitive level. Accordingly, he 
has every incentive to authorize a sufficient number of 
distributors who will sell the product as agreed so that 
rivalry between them will eliminate any but competitive 
profits. 

It is true, of course, that RPM is not the only vehicle 
available to a r..anufacturer to shelter his distributors' 
raargins to the degree necessary to facilitate provision of 
point of sale services. lie may engage in direct distribu
tion by his own employees, as I previously mentioned. He 
may create geographic breathing room for his distributors by 
authorizing each to sell only from a aesignated location and 
maintaining adequate spatial separation of those locations, 
the practice that was upheld in GTE-Sxlvania. 1/ He may 
create exclusive territorial distributorships,-a practice 
that is economically indistinguishable from the practice 
involved in GTE-Sylvania, or he may use resale price mainte
nance. One technique will be more successful in some 
circumstances, another rr.ora successful in another; but all 
the techniques have essentially the same economic conse
quences. Correct selection of the most cost effective 
technique will be in the interest of the manufacturer, his 
distributors and the ultimate consumer. The ability of the 
manufacturer and the distributor, by consensual agreement, 
to select the vehicle they e~-pect to work best, including 
the right to make rnista~es in that regard, which they will 
no doubt on occasions do, is also embraced by the concept of 
free markets and rniminial 9overrunent interference._ 

1/ ~ontinental T.V., Inc. v. GT~~Sylvania Tnc., 433 u.s. 36 
(1977). 

6 



C' - . ~ 
r· • •.: 

I do not mean to suggest by what I hava said that the 
various business techniques for controlling distribution are 
all precise economic equivalents. They are not. The use of 
territorial restrictions of the several kin<ls I have mentioned 
is capable of having anticompetitive effects by facilitating 
horizontal collusion only unuer extremely rare circwnGtances. 
I will not elaborate on what those circumstances are, since 
they are not germane to the question you raised or to my 
answ~r. RPM can have anticompetitive consequences in a 
substantially more common set of circumstances. If it were 
difficult to uistinguish those circuJT'.stances in which RPM 
::.ay be harmful from those in which it cannot, one might 
justify a sweeping prophylactic rule banning it in all 
circumstances. In fact, however, the circumstances in which 
.RP11 1:-iay be harmful are relatively easy to identify. Hence, 
although there is economic justification for antitrust 
intervention when these circumstances are present, it cannot 
plausibly be argued that the practice should be attacked 
whenever it appears. 

RPM can have aclverse economic effects, at wj1ich the 
antitrust laws might properly be aimed, in two different 
sets of circur.istances. One, which does occur with some 
frequency, would be presented by a situation in which the 
market at the manufacturing leve~ w~s highly concentrated 
and all or substantially all of the manufacturers employed 
RPM. Under these circumstances, the set of rr.anufacturers 
might be employing RPM as a device to facilitate and to 
police horizontal price fixing runong themselves. No one 
such manufacturer could obtain an advantage by cheating on 
the cartel arrangement by reducing his price to retailers 
because his retailers would be unable to sell more of his 
product unless, in addition to changing his o~m price to 
them, he authorized them to change their retail prices. 
nowever, to change their authorized resale price would be a 
highly visible act that would be immediately detected by the 
other rner.ibers of the cartel. Accordingly, persuasive 
econor.lic grounds would exist for challenging RPM in that 
context. 

RPM might also have adverse economic consequences in a 
second type of situation which is probably more theoretical 
than real; certainly it would rarely be encountered in the 
united States. If the number of potential distributors was 
very few and if, in addition, there were substantial diffi
culties which prevented manufacturers from creating addi
tional distribution outlets, then distributors might employ 

7 



RPM as a facilitating uevico for colluoion at the distribution 
level. It \t0uld be neces5ary for the distributors to persuaua 
all, or substantially all, the manufacturers to adopt l~M 
and to establish price levels in accordance with the <listrib
utors' wishes. As I vrcviously suggested, this course would 
be contrary to the interests of the manufacturers, and they 
could be expected to resist. Nevertheless, it is conceivable, 
though most unlikely, that one might encounter a situation 
of that type. Here, too, an economic basis for antitrust 
attack would exist. But where neither of these two sets of 
circumstances exist, no persuasive reason for bringing the 
antitrust laws to b~ar on rt.PM can oo identified. 

It is tr"i-1e, of couri::;e, that RPM eliminates a kind of 
activity that might naively be described as com:i;>etition: 
underselling by free riders will, of course, drive aown 
prices in tho short run, but it is economically erroneous to 
regard all behavior that achieves short run price reductions 
as ooing competitive. From that standpoint, the activity of 
a patent infringer, or a pirate of copyrighted phonograph 
records, or indeed, sales of stolen goods in a flea market, 
will achieve short run price reductions. But if one takes a 
slightly longer point of view, it should be obvious that 
investments in innovation, or in the recording of phonograph 
records, or types of property vulnerable to theft, will be 
significantly reduced if the values which are created by the 
investment are subject to misappropriation in these ways. 

naal co~petition results in an increuse in the quantity 
of product which reaches the hands of consu.i"'l'lers. The para
sitic forms of competition discussed above result in a 
r~duction in the quantity of.product which. reaches consumers. 
The same oust be said of free riders who drive from the 
marketplace retail services that are well suited to the 
successful marketing of a complex product: the economic 
incentives for rnanuf acturers to develop and market such 
products will be reduced and the quantity of such products 
that reaches ultimate consumers will be lessened rather than 
increased. These economic consiJerations, in coD.bination 
with the peculiar and sorr.ewhat confused legal status of RPM 
to which I will next turn, Wlderlie the position of this 
Aclministration with respect to RPM: namely, that it should 
Le judged under a rule of reason approach that would result 
in its invalidation whenever it appeared in contexts such 
that the practice might be conducive to horizontal collabora
tion but would allow the practice-in contexts where it could 
not plausibly be serving to facilitate collusive behavior. 
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So far as the legal-status of RPM is concerned, it is 
undeniable that the Supreme Court of the United States has, 
in a wide variety of contexts over three quarters of a 
century, struck the practice <.lqwn. Hc:nce, it is not the 
position of tho Antitrust Division that RPM "is" not illegal 
per se1 it is our poGition that RPM ·"should" ·not be illegal 
per sa in view of the competitive principles outlined above. 

'i'he Supreme Court first invalidated RPM in the Dr. l>~iles Y 
case in 1911. Justice Hughes began with the historical propo
sition that "a general restraint upon alienation (of chattels) 
is ordinarily invalid" at cor:1r.10n law, a proposition recognizod 
to have little relevance to antitrust analysis in more 
recent cases. y But Justice l1u<Jhes then went on to a more 
pragmatic analysis: he noted that Dr. Hiles had advanced by 
way of justification only that "confusion and da.--:iage have 
resulted from sales at less than the prices filed." IIe 
rejected this defense, saying, 

[T]he advantage of established retail 
prices primarily concerns the dealers. • • • 
If there be an advantage to a manufac
turer ••• , the question remains whether 
it is one which he is entitled to secure 
by agreerr.ents~ • • • As to this, the 
complainant can fare no better • • • 
than could the clealers themselves if they 
formed a combination • • • to achieve the 
same result. • • • 

Eut agreements • • • between dealers 
••• are injurious to the public interest 
and void. 220 u.s. at 407-08. 

Thus, on the first, and one of the few, occasions on 
which the Su?reme Court has attempted to explain why RPM is 
harmful, it offered an explanation in economic terms that is 
\>.Tong in the light of sow1d economic analysis. A price 
fixing combination at the retail level would generally be 

2/ Dr. Miles Medical co. v. John D. Park & Sons Co., 
220 u.s. 373 (1911). 

y Compare GTE-Sylvania with United States v. Arnold, 
Schwinn & Co., 388 u.s. 365 (1967). 
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Gar.1nging to a t:ianufacturcr's objective, and its ecouomic 
consequences would bear no similarity at all to the conse
quences of I~M in contexts where a manufacturer would choose 
to negotiate with his retailers to impose it. 

Lven in the original case, Justice Holr.1cs, in dissent, 
demonstrated characteristic insight: ~I cannot believe that 
in the long ru11 the public will profit by • • • permitting 
(retailers) to cut reasonable prices for some ulterior 
purpose of their ov.'ll and thus to impair, if not to destroy, 
the proouction and sale of articles which • • • the public 
should Le able to get." 220 U.S. ~t 412. 

The use of the phrase "per se" C1id not develop until 
nuch later, bl.lt the court continued to treat RPH as invalid 
without any examination of the commercial context in which 
it appeared or any further examination of the' economic 
question why it should be regar<led as hanaful. 

Tha legal context became far more complicated ·with the 
Su~reme Court's decision in United States v. Colgate & Co. 4/ 
·which, al though it did not perr:ii t agrecmGnts fixing retail 
prices, was long interpreted to authorize the manufacturer 
to recoru.iend prices and cut off retailers who did not comply. 
~enaing in the same per~issive direction, the Supreme Court, 
in the 1926 Ge11eral Electric 5/ decision, uph~ld the right 
of a manufacturer to designate retailers as his "agents," to 
ueliver goods to them on "consignrnent 0 and to effectuate RPM 
in that way. These two decisions opened paths for manufac
turers to achieve their legitimate purposes and thus reduced 
the level of conflict about HPH to sone extent. Indeed, 
from our standpoint, the decisions were too permissive in 
that paths were opened in contexts where RPM might serve to 
facilitate horizontal collusion as well as in contexts whero 
it could not. 

The next development, too, was a permissive one: 
Congress enacted the N.iller-Tydings A.t~endnent and, subse
quently, the HcGuire Act. ':'hus, RPI-1 was legalized, again in 
potentially har.nful contexts as well in manifestly harmless 
ones, wherever a manufacturer was willing and able to follow 
the tortuous procedural requirements state law developed 

4/ 250 U.S. 300 (1919). · ·· · ·~-- · 

S/ United States v. ·General Electric Co., 272 U.S. 476 (1926). 
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pursuant to the federal Fair Trade laws and \;her<::vcr he 
could fit his situation within the consignment device 
sheltered by General Electric. Controversy during this 
period was limited to STtuations in which neither of these 
shelters were availed of and in which the complaining party 
asserted that a pattern of "refusal to deal" conduct, 
attempted in an effort to work within the shelter of the 
Colg~te QOctrine, had nevertheless resulted in the formation 
of im~lied contracts to engage in rasale price maintenance. 
'I'he Supreme Court's decision in Parke Davis y is the 
preeminent exrur1ple. The G£;cisions <luring this ).Jeriod 
devoted much attention to the endless legal refinements that 
surrounded Colgate, the General Electric doctrine and the 
Fair 'l'racie iaws, but none acl<lressed the still unanswC!reu 
question why RPM, in all its manifestations, should oo 
resarded as unlawful. 

The closest the Supreme Court came to offering any 
explanation responsive to this funua.mental underlying ques
tion ca.me in Keifer-Stewart, V a case which involved nt.aximum 
prices rather than minimum prices. There the Supreme Court 
said, "[S] uch agrc=ernents, no less than those to fix minir.lum 
prices, cripple the freedom of trauers and thereby restrain 
their ability to sell in accordance with their own judgment ... 
340 U.S. at 213. 

This explanation, of course, does not suffice, for it 
suggests the invalidity of every corm:iercial contract since 
each restrains the ability of contracting parties to violate 
the tenos of the contract. !·~ore clearly still, it does not 
even allude to the economic considerations on which antitrust 
law should be based. 

In the mid-60's, the Supreme Court began to narrow the 
restrictions on the practical range of freedom of manuf ac
turers, still without adequate consideration of economic 
consequances. In Sim2son v. Union Oil co., B/ the Court 
struck down a "consignment" arrangement that was iC:entioal 
in ev~ry detail to the arrangement upheld in General Electric, 

§/ United States v. Parke, Davis & Co., 362 U.S. 29 {1960). 

If Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 
340 u.s. 211 (1951). 

~ 377 U.S. 13 (1964~. 

11 



... 

. . 
while steadfastly denying that it was departing from tha 
holding in General F.lectric. Hhen, if ever, consignment 
arrangements may be used by parties in the distribution 
chain remains to this day shrouded in confusion. The expla
nation which the Court did give in Simeson is incon~istent 
with the explanation the Court had offered in the leading 
prcc~uc::nt of Dr. i·lilcs. In Simpson, the Court suggested 
that RPH was a device used by manufacturers to coerce and to 
injure retailers. It said, "\·1e disagree ••• that there is 
no actionable wrong or damage [to the retailer) • • • • 
[T] he 'consignment' agreer11cnt • • • [is] being used to 
injure interstate comm~rce by depriving independent dealers 
of the exercise of free judgment." 377 U.S. at 16. ~~-~ ~ 
device, first condemned because it was thought to be ~~ne uf 
a manufacturer's busine~s and indistinguishable from a 
cartel among retailers, was characterized in Simpson as a 
manufacturer's uevice for exploiting retailers. The one 
description is as much without factual foundation as is the 
other. Thus, it remains true today that courts have failed 
to devote sufficient attention to the economic impacts, in 
oifferent contexts, of RPM. 

In our judgr.:ent, the Court's careful and thoughtful 
analysis in GTB-Sylvania indicates a willingness to look 
beyond the ve:rbal oir.iilarities between RP~-1 and horizontal 
price fixing. The treatment is curiously inconsistent with 
tha attitude the Supreme Court has taken toward other ver
tical arrangements. In t\hi te Motor, lj for example, the 
Court refused to classify vertical territorial arrangements 
as pc::r se illegal, saying, very wisely, "[\·;] e do not know 
enough of the economic and busir1ess stuff out of which these 
arrangements emerge" to justify such a classification. 
Accordingly, the Court held that sur:unary judgment had been 
improperly granted. 

Similarly, in GTE-Sylvania, a case involving location 
clauses, the Supreme Court overruled the per se rule it had 
previously laid down in Schwinn !.QI stating, [t]he rule of 
reason is "the prevailing sta~dard of analysis.R 433 U.S. 
at 49. The Court examined in detail the econoraic conse
quences of a distribution practice that is closely analogous 

y ~mite I·5otor co. v. United States, 372 u.s. 253 (1963). 

lQ/ United States v. Arnold, Schwinn & Co., 388 U.S. 365 
11967). 

.• 
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to RPM, and whose econ01r.ic conser.iuenccs are also clos12ly 
analogous to HPH, and h13ld that the legalities of tha prac
tices must be juJg~d under tha rule of reason. "[D}eparture 
from the rule-of-reason standard," the Court Daid, "must be 
basad upon demonstrable economic eff cct rather than • • • 
upon forr..alistio line drawing.•• 433 U.S. at 58-59; 

If that declaration is taken to mean what it says, then 
RPM also should be ju<lged under a rule of reason. l~vcrthe
less, the Court did say in a footnote, inconsistently with 
that declaration, »[W]e are concerned here only with nonprice 
vertical restrictions. The per se illegality of price 
restrictions has been cotablished f irrnly for 111an::t years and 
involves significantly different questions of ar.alysis and 
policy • • • Furtherrnore, Congress recently has expressed 
its approval of a per se analysis ••• by repealing ••• 
the Niller-Ty<lings and McGuire Acts." !.!/ 

'Ihere is, however, no necessary incongruity between the 
action of Congress in repealing the Fair Trade laws and a 
rule of reason treaL~ent of that practice under the Sharman 
Act. The Fair Trade laws were far too sweeping a determina
tion of per se legality, and we agree that they. ought to 
have been repealed. In our judgment, the action of Congress 
in 1976 does not preclude the Supreme Court from reaching a 
conclusion that, although RP?vl continues to be per se illegal 
in those contexts in which it might facilitate horizontal 
collusion, it should be treated under the rule of reason in 
other contexts. 1-.lthough both the f:ouse and Senate reports 
indicate awareness that the Supreme Court had previously 
leclared RPM illegal per se and no doubt expected that they 
were remitting RPM to that status by repealing the Fair 
•rrade laws, it is also true that there is nothing in the 
legislative history which indicates a congressional disposi
tion to limit the power of the courts to continue, through 

!.!/ 433 u.s. at 51, n.18. The Court repeated these views 
subsequently in California Retail Liquor Dealers Ass'n v. 
Mid.cal Aluminum, Inc., 445 U.S. 97, 102-03 (19BO). 
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i11tcrl:Jretation, the evolution and adaptation of the Sherman 
Act in light of the continuing davclopm~nt of microeconomic 
analysis. W 

In our judgment, the taost drunaging consequences of 
continuation of a sweeping per se· rule against RPH flow not 
fron the fact that manufacturers cannot enter formal price 
c:;.rrangements with their distributors, although that would be 
ua?r.aging enough, but from the implications of such a sweep
ing rule for other fonns of vertical distribution controls. 
1U1y time a manufacturer atterapts to control the distribution 
of his goods so that they receive a more costly type of 
treatment at the point of sale, he must cope with the free 
rider problem posed by noncooperatin9 -~tai.ters who, by 
refusing to incur those costs, placf:! LJ.1c:mselves in a posi
tion to undersell. That is true whether the manufacturer 
uses restricted sales territories, location clauses, exclu
sive dealing arrangements, or sor.ie other approach. All are 
nominally juuyed under the rule of reason notwithstanding 
that all involve the necessary suppression of a destructive 
form of price cutting which has only very short run advan
tages but suppresses investment incentives for new, complex 
products. The Suprerae Court fully recognized, in GTE
Sylvania, that suppression of this type of intrabrand compe
tition was involved and that such suppression was essential 
to the attainment of important, long-range goals. 

Unuer the current state of the law, however, it is open 
to any retailer who refuses to market in accordance with the 
manufacturer's preferences, and without regard to the inten
sity of e:xisting interbrand competition, to compel a manufac
turer to deal with him on his terms through treble damage 
litigation in which it is asserted, quite accurately in a 

~ As Robert Bork has observed: 8 Congress has not legis
lated per se illegality, either through this repeal [of the 
Fair TradeLaws] or in the original Sherman Act • • • • T'.oe 
Court, presumably, still has its original obligation to 
oevelop the law of the Sherraan Act according to its best 
economic understanding.". Vertical Restraints: Schwinn 
overruled, 1977 Sup. ct. Rev. 171, 191-92. The Court must, 
of course, "give shape to the statute's broad mandate" 
[Hational Society of Professional Engineers v. United States, 
435 u.s. 679, 688 (1978)], through the exercise of. "la'rV!naking 
powers" [Texas Industries, Inc. v. Radcliff Materials, Inc., 
101 s.ct. 2061, 2069 (1981)]. 
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sen8c, that a purpose and an effect of the territorial 
arrangC:!.I'!ient selected is to suppress intrabrancl price compe
tition. In short, the per se rule against RPM <JOGS far to 
subvert, in practice, the rule of reason treatment which is, 
in theory, accord8d to all other vertical uistribution 
controls. So long as manufacturers must abide the outcome 
of trial before jurics--jurJes most often com~osed largely 
of persons with no business experience--on the question 
whether "price fixing" in that sense was a purpose or effect 
~f the selected distribution arrangement, manufacturers will 
be strongly ueterred not just from entering formal price 
arrangc1r.ents, but from resorting to a wide variety of 
distribution controls. 

We regard that state of t,h~ .Law as unsatisfactory, and 
are reviewing the possibility of asking tho S·tlpreme Court to 
change it. lve recognize the importance to the general 
public of the principle of stare ciecisis and the desirability 
of promoting certainty in legal rules. Houever, the £uprerne 
Court itself has emphasized the superior importance of 
refining ~egal analysis in the field of vertical restraints. 
In Sylvania, the Court did not hesitata to reverse its own 
recent decision in Schwinn based on .ir!lproved_ economic analysis. 
In view of the Courtrs action in £iylvania, it is not inappro
priate to seek reconsideration of a legal doctrine which, we 
believe, has the w1intended effect of injuring Anerican 
consur,1ers. If, however, the Court is Ciisinclined to modify 
its traditional approach in this area, or if the Court reads 
the 1976 legislation as foreclosing its ability to recon
sider t11e issue, we will then consider t11e appropriateness 
of seeking legislative change. 

Thank you very much for your continuing interest in our 
antitrust enforcement policies. I hope this information 
will help further articulate our position on this matter. 

Sincerely yours, 

William F. Baxter 
Assistant Attorney General 
Antitrust Division 



THE WHITE HOUSE I 

WASHINGTON 

DECEMBER 30, 1983 

MEMORANDUM FOR JAMES A. BAKER (J; 
FROM: CRAIG L. FULLEO 

SUB.:'ECT: THE F<'URTfl QUARTERLY REPOR'J' OF THE ATTORNEY 
GENERAL ON LEGAL EQUITY FOR WOMEN 

On December 21, The Fourth Quarterly Report of the Attornev 
General on leaal equity for women was transmitted by Wm. 
Bradford Reynolds to the Office of Cabinet Affairs. The report 
has since been referred to the Cabinet Council on Legal Poli.cv 
and staffed to appropriate White House offices for comment. 

The Presjdent will receive a suIT'.mary report on the subst.aflce of 
the Attorrn~y Genera] 's report, and recommPndations for its 
disp0sition on Januarv 19, 1984, at a meeting of your Cabinet 
Council on Legal Policy. 

The Fourth Qu2rterly Report is a collection of reports by 26 
departments and agencies on their efforts to review and amenc 
federal laws, regulations, policies, practices, field ~.nstru
rncnts and publications that might unfairly oreclude women from 
receiving equal treatment from Federal programs. This report is 
a component of the comprehensive review of legal equitv for 
women that the President reauested in ExPcutive Order 12336. 

A previous installment of reports from 17 departments and 
agencies was received last summer in thP Third Quarterly report 
of the AttornPy General. Powever, as you recall, the primary 
thrust of the Third Quarterly report concerned the identifica
tion of all elements in the Federal Code that adversely discrimi
nated against women. At the Presicent's direction, appropriate 
changes in the Code were subsequently submitte~ to Congress. 

Jn the Fourth Quarterly report several departmPnts and agencies 
state that their task is completed - that potentially harmful 
gender-based distinctions have been ioentified and correctP.d. 
Others describP progress that has been made toward identifying 
such distinctions, but omit pl~ns for corrective action. 

Timetable 

The Department of Justice has established a self-imposed 
deadline of April 30 for its sixth and final report. A fifth 
report is expected in February. These two installments are to 
contain all reports currently outstanding from depart~Pnts and 
agencies, and represent completion of the Attorney General's 
review of all Federal laws, regulations, policies, and practices 
that the President requested in Sec. 2 of his Executive Order. 
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THE WHITE HOUSE 

WASHINGTON 

December 23, 1982 

MEMORANDUM FOR GEORGE P. SHULTZ 
DONALD T. REGAN 
Ml\.LCOLM BALDRIGE 
EDWIN MEESE III 
JAMES A. BAKER III 
DAVID STOCKMl1.N 
WILLIAM E. BROCK 
.MARTIN FELDSTEIN 
RICHARD G. DARM.AN 
KENNETH M. DUBERSTEIN 
DAVID R. GERGEN 
EDWIN L. HARPER 
EDWARD ROLLINS 
RICHARD S. WILLIAMSON 
JOSEPH R. WRIGHT 
RICHARD B. PORTER 
WENDELL W. GUNN 
HENRY NAU 

FR0:1: CRAIG L. FULLER 

SCBJI::C'T: HUDSON INSTITUTE BRIEFING -- January 4, 1982 

On Tuesday, January 4, the Hudson Institute will conduct a briefing 
session for a select group of senior Administration officials on 
economic structure in the domestic and global environments. 
Herman Kahn, founder of the Hudson Institute and well-known futurist, 
will lead the discussions. Other participants accompanying Kahn, 
and listed on the attached, will be present to represent their 
respective areas of expertise. 

The intent and timing of the briefing is to provide an opportunity 
for thoughtful, creative exchange in provoking perspectives through 
which to consider the preparation of the President's State of the 
Union message, scheduled for delivery in late January. 

The briefing will cover a broad spectrum of issues and will be 
tigttly packed into 3 hours. An outline of the questions, issues 
and strate?ies likely to be addressed is attached. Currently, the 
LTicc.:~;,. '::cL':':i.:;leo for Tuesday afternooc; fro:'-, '~:30-7:30 Pi·: c.t 

loe House on Jackson Place. I will confirm all details next week. 

I hope each of you will consider joining us that Tuesday afternoon. 



HUDSON INSTITUTE BRIEFING 

January 4, 1982 

AGENDA OUTLINE 

I. Main Issues 

A. What are the key factors affecting the world economic environ
ment? 

B. What factors could lead to strong economic growth in the U.S.? 

c. What are economic prospects for Western Europe and Japan, and 
how might interactions among Western Europe, Japan and the U.S. 
affect conditions in the U.S.? 

D. What jobs and industries will dominate the 1980's? 

1. What is the outlook for traditional manufacturing industries? 

2. Where do service industries fit in the U.S. industrial and 
policy mix? 

3. What will be the impact of new industries? 

E. Can the success to date on inflation be maintained and extended, 
even while dealing with other problems? 

II. Strategy and Tactics 

A. Given stimulative measures already under way, would further 
such efforts undermine steady long-term prospects? 

B. What institutional changes would facilitate better performance 
in both inflation and employment? 

C. How are cyclical factors likely to play themselves out? 

D. Given the growing importance of higher technology manufacturing 
and services, how can U.S. policy further improve employment 
growth and competitiveness? 

III. Special Issues 

A. How serious is the possibility of an international financial 
collapse, and how can such risks be reduced? 

B. What is the role for international cooperation? 

C. How do state and local policies interact with national economic 
policy? 



Partici tina from Hudson Institute: 

Herman Kahn, Founder 

Thomas D. Beli, Jr., President and CEO 
Irving Leveson 
Thomas Pepper 

Additional Participants: 

Marina von Neumann Whitman 
Vice President and Chief Economist 
General Motors Corporation 

Rimmer de Vries 
Chief International Economist 
Morgan Guaranty Trust Company 

._ . -
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THE. WHITE HOUSE 

WASHINGTON 

June 28, 1982 

MEMORANDUM FOR JAMES BAKER 

FROM: CRAIG L. FULLER <!.!!: 

SUBJECT: SBA Loans . 

You asked for background on a recent Wall Street 
Journal article that identified problems with the SBA 
loan program. 

Attached is a copy of the article, a fact sheet from 
SBA and a copy of the letter to the Journal that Jim 
Sanders sent and had printed. 

While there are clearly problems with the loan program, 
the issues were actually identified by the current SBA 
administration and steps are being taken to correct the 
situation. I do not believe further action is 
warranted; however, we will monitor the situation and 
ask for a report in 60 days. 

I f you wish any additional information, please let me 
know. 

cc: Becky Dunlop 

~~~~! 
~S ~~ '"tk \>AL~ 

() 41.cA.~ !j.ftl\A- ~ ~ ~ 1 

(_~ ~ ~~ ~-WG- ~ 
~ 4o ~)~ 
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Ct: ~.o... ~. ~ ~ 
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ID# 077 535'° 

OFFICE OF CABINET AFFAIRS 
ACTION TRACKING WORKSHEET 

Action./esulting from: or d~~ument (attached) 
0 telephone call 

Document Date: __ ¥~2--~1_0_0~1_· __ 

0 meeting (attach conference report 
if available) 

Date Received: Y l; C ~ I -Z 3 

Subject: -~5=---'~~a.RJ ........... __,(!;~·-u_s~1~n~~-s_s_·~L~o~lk??~·~~--------------------

ACTION CODES: 
A- Appropriate Action D-Draft Response R- Direct Reply w/Copy 
B - Briefing Paper F - Furnish Fact Sheet S-For Signature 
C- Comment/Recommendation I- Info Copy Only/No Action Necessary X - Interim Reply 

ROUTE TO: 
Date Sent Name Action Codes Date Due 

p 
F 

I I 

I I 

Action Taken 

Originator: 0 Dunlop 0 Faoro 0 Fuller 0 Gonzalez 0 Hart 0 Hodapp 

KEEP THIS WORKSHEET A TT ACHED TO THE ORIGINAL INCOMING MATERIAL AND 
WHEN THE ASSIGNED ACTION IS COMPLETE, 
RETURN TO: 

Office of Cabinet Affairs 
Attention: Karen Hart (x-2823) 

West Wing/Ground Floor 
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. tirifiijYi36if~~i~·;, S&~.1F~~~x~;~-~~~'ii~i~Q~( 
'Ming_ii.ty' .\Yijit~s, l\lilliori~ires ~lf9 a ··~o~~. c·o,rQ.p'apy ::_ · " 

_,. 1 ,..W.~~· ... -·: f. "-, _.,.. "~"°: ~.~· -·_., .~q ~·: ~~--~-H. -~!,; ; ; :.::_,!.-~. 2~-~~ .. ;~ .. : .. ~-~~::~,\.~~-:~~~~·~.~·-~~~~--- - . ;~-~' · .. -~-· . · 1 

·. For . example, . one such :·;com~y reui I 
$45',000 . to Donald.>;.. ·Nixon· ·.jhd...,!l partn~t. 
Mr. Nixon, the son of the Jormer U.S. Pres\·.! 
dent's brother, says;·"rm:· sociiiJly disadvan·:; 
taged:' "".and he does legiil.rri~~ely qualify as: I 
officially "disadvantaged': because be Is Jl. 
Vietnam veteran: Mr. N~on used the money_\ 
to buy gold claims north of Lake.Tahoe. He . 
says h~ is doing all right' iii. ihe'gold·mining 
businest:.l>ut what he .reaib'-_wants tci do<.i,S 
to. ~:.utf•'mtnority~_;Jnv~ent -cOm)~}'~e)"~ .1l. )110ney-lrialter'Jt~I 
know what you·~ doing;" h,e says., :t :,/'': 1 

Another ·· "disadvantaged'" ·borrower~-ls : 
Avelino .Gutierrez, an ~ Albuqneique li#~r . 
whp qualifi~ 1*ause he is_ of Mexican lie.rt-. 

1 tage. He liste(f the.net worth of _him~lf iµid_ 
his wife at neatly .$2 million~ The .1ender said 
Mr. Gutierrez.had trouble borroWirig m01'ley~ · 
elsewhere; although he owns 30"/o interest in . 
a natiori3.l bank and 26% 'Interest in a sav~ 

~ mg$ and loan associa.uon; The lOa.n he1pea · 
• finance·an offtc~ building be::oWJIS; Mr.· Gu.' 
tieriez .didn'i ~turri tefeplionf(:_allS::"' : '\. -.:.' 

: A miiloftty·enteiP~ · conipany .. in_ San 
: Francisco lendstO ."disadvan~ed'' dQ!:tors~ 
. and dentlstS; one"worth neari.Y ssoo;ooo_·arid 
. another who m;i.kes $200,000. a year. The bot~ 

rowers qualify becauSe they are of Asian ex'. 
traction, but t!ie' Joans are.-: ~·super-silfe.~ . 

· . John f '· !:-O~le:.~-compilny,~ana:~~ sa~~ 
Getting . g0vernment rnb~ey ; ar ~%. to rei.J'.i~· 
vest at l5% ·or'$({1s'''.tlieentidng part of th. 

· p·ro'""'"'" be'adai .. ,.·,.:«l.tfr-\a:"' ~ .... ~;,.:~· 
_ ... ..,.l ~~~-;;· '"•1ri!t•=--··~.r.2 • .:: •. ~ .. ;.- -"~ .- .-.>i:::ir - : .' .~ - ~ ··, 
:-~ .. 1S:Oinetimes.'.'romparues {$ } ! . esf: th~ 
mti'bey btsip~i'&.Sfne5ses.~1.fr , ~~· spnply 
len1iJfJQJm~'i>(ba,elc tft~ · . vernm~n~ , 

, a~f.highei:. irite~t -~~~. ~~~oy;. ~~- of · 
th~Jndustcy's, funds . are i~~ ... ~v.~n;:is it. lob- : 

· bieS 'for increased federa.haid: Rwes. regard: '. 
infldle'·flmds _are· qllite 1Mse:' SBJ/ Qfficia!S • 
contend that the industryiteeds1iqtµliity;J :c·· 
·. \Regulations . also ; areA";·pe:rtnl~tv·e· ·about• 

. wh(nnay_ ser-rip an ln~estm.e.!.!t .. ~mpa.ny; . 
Until recently, practicalJ1'anyone .w~_ellgt- · 
ble whci .toilld scrape up .$500;000 and who. 
wasn't a known .felon. f'Iii' December. ·the ... . . i-AeDf;, . . .. . -~ .. . .. ·. 
~~~!~,,g~~a~~ . ,.·~ 
in • bu.Siness, an . inv~tmenn~ompany may 
ootrllW uP tO four times~tS original capital· 
' ·\!he. 1ow~tDt~~ · d~· · ~ave::·. at!racted 
many wealthy_ investors. Recently,. ~tors I 

p~ Newinan and Burt Reynolds, pr¢nce 
Norman Lear and about · so other show~ 
ne5s per5onaHtles put up more ~an · ss· . 
non to. forJll Atal!lllta .Jnvestm~nt · Co1i !f1j 

,~ ... -·~C.. ... , _ _, ...... ..,,.,,..; .. ~"' .. ~~ .. ~ ..... ~.,..~ . .. 

offtc~ bn .·N~w York's P~k Avenue a'r;d in·• 
Beverly Hills: The ·company . then borrowed : 
$14 mllllon through. SBA for tenns up ·to 10 
years. Rates were quite favorable-as ·much 
as 8.4 · percentage points· below ·the prime 
rate, the banks' basic lending rate;· ~ ; -~"l!:.-.,\ 

Atalanta:has prospered; but· the compa
ny's chairman, L. Mark Newman ·(no .rela
tion to Paul): contends. that . profit · 1sn•t all 

):that m,ottvates his lnves~~; ! He'~y&;:~~ 
. gemrlnely want.10 belp ·small · bilsinesses~ 
I loo. ''.If weaJthy people didn't put mi:mey:tnj, 
~th~ progi:arn wouldn'.~ ~ ~-~-~.'.': he·8d >it1 

Record · Investment .Gm t~ ~. '-ili. · 
· , The ·eritire''md~. >fii,.tad: ;~> · 
'chalkinfup record investiilei:tfiatris o(Zir9¥ 
25%. and 50-% :m· '1978·80·· the most·; .. . ,,. 
uiree years for which fi~ are avanabl~ 
Industry ;sp0kesrilen . Say: lilSf year : wasn' 
bad, etth~r. ·The trade . asSo¢iatton lieJd' Its 
m~ recent .Jumilal~.::~tt.nt;lir '. ~ . ' 
~rings. This year, it's ·in_Ber;t,tudat .. } :·;\.:} 

But whlle ·the lndustry·generallY•IS ~C?W:i 
ishlng, many .. -investment ·. compaJll~ ,a~~ 

-bavtng P!:9bl(!~~J)f~a,l! .th~ ~v~r~, 
· 23% . have. SQ. fai' ended lri-·SB( IiqmdattOn . 
proceedings . because ·.oi dtfflcuJttes :rangmi" 

· from µte. ft or ba.nJa'liptcy · !O ftnan~tal ~. lJlt~ 
' ness or _repeateq reguJatory violations., · 
1 _SBk. says .. ~,e~.P~~atiij' ~~: ~ 
· million .owed ·l;Jy' the 'more than 10ltcomNi~ 

nles ?~rrentli.' . li(ll<iiildatlo~. 'th~~1 
would ex~ · Uie $31 . mlliiQn. Jn . loSseS.· 
charged off duflng the entlrej>re\rious -~ 
tory of the progf3:f1!. which be~ in':l~: :1: 

- .. 1Some JQSSeS .are.due to outright,Stealtgg. 
Th~ SBA says ttprobably has 1~ alinosf · 

\.the p.4 mllllon Jent' to ~ biy~ent~. 
. pany setup by'Sa.Jldra BroWJj,-who JS sc:b~ 
, ul~ JQ·. ,beginptoday to . serie.:~c· . 
f prison ·terms . on' a Colorado state. cOurt c.0n:.
vtct16n tor:check Jdtlni and' 0n·irNe\v~Yof, 
"Sta.teWiirt i:orivicttori tor · 'il'tareen~ _ ... "" . . . . . . ' ' gr:an ' y • 
gery and-conspirilcy; she should J:>'e ellgtbJ 

; ·for· parole\ 'in·:.2%· year5::'0ffict8Js \sa)t;: ''", 
FBI · accountants "searehe.d · for· nearly ; · ., 

. years ,ti'ying1')Jlnd_wh :them ' · · - · 
'. AD1itber.,. .,,.~-~. . • 
' ·11-Tu'«an~btl~Ui · erenf~. 

SBA knew wheae the.'inoney was 'gQliig · 
st111 · io& ' the,)taxpayer;f. s,li1rt,:. ~eice 
Capital C.Orp.'. .. of Milwaukee;. tlien the - · 
largest . SBA-backed : fuvestritent : ~mJi3nY: 
went ·.bankrupt owing :the ·SBA $15. rDilUo · · 
Ainong its -~- were a)art mteresi,J.n:1i 
gold mtne tn EI Salvador· and ·1°"'p <iWnei:. 
ship ~f Glen'.s. !or Men ~1 :a~Jn-Ja 

. trustee's report filed in fedet'al court ln·Mlb 
'waukee ' as··a· "'gay-oriented'':: TUtldSlt~i 
:.~ha.In. :.~ :·_:· . · ~.~ ,· ~._; •'' ~~:~~~~i~ 



t "' Owners ot Commerce capital_ 't>)ed It . of 
'cash through · a '. variety of queStionable · 
· transactlons, according to the report by the 
trustee, Pierce H. Bitk~r. ·He said · ~at in 
·one case the parent comP.aDY forced ; Com· · 
merce capital's affiliates to buy obsolete 
computer . equipment for $466,500. All the 
trustee was able. to get for . the stuff .later.· 

~~~~~~~~astea~t~~t~' 
'cutor· to bring charies against ·Commerce 
.capital's chairman, Edward Machiil~'Ct.f.i 
Ing possible ~udulent transfer 'fJf proper.ty · 
and misapplfeatl'orr of funds. But tlie proSe-! 
cutor refused on the ground that the SBA 
had known ,what was going on at the time 
and didn't .act "He stated that It sounds llke 
SB~ .. was duped. by sparp bmmesS prac: . 
tices~. : . SBA's faililre. to look into and act · 
on Machulak's dealiiigf precli>ded SBA ~m 

·now calling these dealings criminal;" · Mr. ' 
Machulak declines to comment, oot a· Jaw· . 

'·yer ·fqr his· company Jays · Ole JOVerruµen~·s 
· failure. to prosectite him constituted ~*clean 
'bill of health."· . ". ·-, ,;,.: ·;._. '.;''·<" ;;.:.;~ .... '!{- 1 
. . The problems conttnue'.)i1e 'SB~;~-!.\ap · 
watchdog,:: Inspector>;Gt!!leral Pauh;Bo~":. 
cher. says the agency'.: recently .handed. ·$1 , 
miillOJ.l ·t~>'a company·'th~t th~n·~µ~};SD..\ 1 

.ooo on a .42-foot Hatteras yacht that. it n&Jnejl . , 
'after the company's 0wner and·m6oted. 'near: i 
his condominium . . Mr. Boucher- 'o~'.t give : 
further details pending a criminal mv,estlga· . 
lion, but he says, "The Incident sh<>Ws 'h!>'!- • 
easily the program.can be')'JctimlZed.~'. '.?\.:: 
F~w Optlo~ :,:{~·(~,;,;··~(·.~:~'.:~\-, ~;:;.{{~'.~~-~·:: 
.. Mr. Boucher ~ys his auditors ~re .. vlgor
ous-the industcy 5ays zealous.:....t;>ut he,_cor~t: 

. plainS that SB.( program admlnistra:1<>rs:~· · 
often dismiss fiildings without action •. Wbj!D' 

·the>· do act, it ts generally only to -relU&.e{.ib.~ 
·lend more inouey. The. threat of; O!Voktiii'-.~ 
· company's · ncen5e "is:'.l>racticalli: the'.~.onJy: 
other sanctic)Jl; fineS: llre: seldoiii.d.e~~/ 
"You either· slap tlieli · wrist' or.' '.exec~ 

·'.the~; ~==Jtrtifh~ri~ 
reluctant to pUntsh' eqan(comparues:;.'J.'wo 
years ago, an SBA official urged:the :agency 
to . suspend the license _ of ~~?'de;.qapital 
corp: of Beverly:.~. on --~-gmqnds:tllat, 
for yeaJ'Siithad:ooeli''.late"fli p8.y{Dg:-tnterest· 

, on its 1oali"3.1!d ~d';'repeaiediy · refusell· re: ·. 
: quests: to comply with)•egulaµons. _But $US~ ·~ 
I pension was blocked by. the P~ ·~. I 
· Peter McNelsh. "Seems · (al. rather Jtarsb , 

action In tb1S case," he sciibbled to'liis-sim:. ' 
ordinate. " :·;: .. - '-~·;; ,>•· :.::: :; .. ~.: 4·~ 

' t.ast DeCerribei, Mr~'McNeish quit 'regu• , 
1ating the Industry and began prom<ittng tt. 
'as second-in-command of its trade assocla· 
tion. He. ·Sa.ys he· is much happier now.: "I 
like breathing fresh air.'' he adds. Fie also' 
says that SBA auditors too often try to;make 
piddling problems into major regulatory _vio
lations and that too much regulation would 
kill the J.ridustry's entrepreneurial spirit . / 
~ - . . . ' ·- : . . . . : .. . . .. 

Tougher At.titude ... _ .':'.'·''· ·::-• . ·.: ', ·: .. :' ~ "" . .. . _. ' ' ...... , .~ . . . . . ' . - ., 

' Tlie McNeish departure has brought· a 
somewhat tougher attitude at the SBA. Al-~ 
though Mr; McNeish says only about Sofo to 
10% of the companies In the Industry are· 

:_"problem'.'' ca.Ses, ·his . siicceSsc>r, Robert 
:Llneberry, puts the figure at 25%.:Mr .• Une-
: berry says .he:• cra~kilig dawn ort repeat ·v1~ 
olat9,rs and forcing ~ome~·prcMel!i corriiia.~ : 
.nles thatthe SBA.bas bi:en nursin~~ong for · 
'years to repay ~elr debt~,;~:j~'j¥"S):t ... (;:. 
f:. ·~~ in<i~;Mi:. Liri~nj'~11" utda-: 
~ion ·· pr()c~gs · a.g~.-. ·'Y_arde ;·_c\..pttal · 
barely two mpntlts ~ Mr.· McNelsti 'de- . 
i>arted. The-oWri~r;: Thomas· it waroe, $ays_ 
the aetioit 'ls;1mfllir and:b1aJnei;W'dJ:.saA· 
ti1111ngs t~r: the~~1~ .. 1n~rest.,' P8:Yi1i~~:~~ 
says Mr. Lineberry •won't retul'll·Jµ( te!~ 
plionl! calls~ . :~:\~'.F;j?i''·~\.: '.·:·iit-~i~:.'.: . . 
I But tt is, sf!!l ~· ~arl~_:to say. _~.far, 
¢hanges. will ge: So.Ille' ~ew .~ 'tig)]ter~. 
IatioIIS ·.are bemg;:d!sCussea .~Withb,j ·tlie""all-< 
,mi~istrati~nf_:but,~~et1Je(·:they~;¥m:1~~~ 
take effect; ,or,;·even be pr~ ~~ 
·rerri&his i0·1>e ~Jt;:~r::!':·~-r~t~:~ · -
: . In ~llY.-ca.Se, it wOUt~f4'teanact of n~. 
~es5 to ttghten • suCll rwes as1 ~~ 'Piiiirilt~ · 
tlilL.2!!!nOi1ty enterprise~ . ·~;;, .· . · j 
~hu~ :-·:fu'1('h;iiiitOilaJres:·:_.·~.:· · :: · 

. hasn't shO\VP much Jnterest 1n·sucllchan~ 
· One Of1hose:presslnt for Increased fund~. 

ing is Sen. LOwell Wei~er, Cbaimian of the 
Senate Small Bilsfues8 Coriuriittee;·Tlie"Con-:. 
necticut mpubllcml was askat tO ~mment 
on some Of the ·findlri,S. In ·thiS story; which 
are based ·on ·court reeords, fntervim 'aiid 
documents obtained under ~ Freedom Of 
Infonnation.'A.ct· ~:We1Cker'd~'11Ut: 
s<>on -atterWaid · annoiinceci. · a.:<:tas11 ·pJaf:to' 
cohduct j)ublic cheumgs_ e>_n .. the .. SBA ~ pi:O- ' 

~ gram~ :·~;;~: .?!~·· ·.:6~.~~:.:~~;'~~;~li;~:~.1~ . 
i 
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To: 

From: 

Subject: 

June 24, 1982 

U.S. GOVERNMENT 

SMALL BUSINESS ADMINISTRATION 

WASHINGTON, 0,C, 20416 

Missy Hodapp wJ) 
Off ice of Cabinet Af f1~ 
Robert A. Turnbull ~\~ 
Associate Deputy Administrator 

SBIC/MESBIC Fact Sheet 

OFFICE OF THE ADMINISTRATOR 

The attached is a fact sheet that explains the Wall Street 
Journal article of June 8, 1982, as well as some pertinent 
facts about the overall program administration of the SBIC 
and MESBIC programs as requested. 

Please call if you have any questions or require any further 
data. 



Status Report on SBIC Issues Contained in Wall Street Journal 
Article of June 8, 1982 

Small Business Investment Companies (SBICs) are EBA-assisted investment 

companies that are privately operated and capitalized for the purpose of 

providing venture capital financing to eligible small business concerns. 

While the Small Business Administration can provide up to $4. of Federal 

funding for each $1. of private capital, the program presently has an 

approximately equal mix of government and private dollars. 

'!he Wall Street Journal, in its article of June 8, 1982 cited a number of 

valid criticisms of the way the SBIC program has been administered. It is 

important to note that the problems cited are the product of previous 

program managers and which, for the most part, have been addressed 

in corrective action during the present Administration. It should also be 

remembered that all of these findings were made by SBA personnel and remedied 

through administrative action and/or civil, rather than criminal, justice 

procedures. '!he following is a point-by-point discussion of the Wall Street 

Journal's major criticisms and corresponding corrective actions by the Small 

Business Administration which were initiated and in some cases finalized 

prior to their discovery and disclosure by that newspaper. 

1. '!he financing to the New York City pornographic theater 

was made in 1977, cited in subsequent examinations by 

SBA's Inspector General, and repaid as a result of pressure 

by SBA in May, 1981. It should be noted that SBA' s 

attorneys held that the agency had no legal remedy avail-

able because the business was licensed and operating 
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legitimately under New York laws. In January 1982, SBA transmitted 

proposed regulations to the Office of Management and Budget which, 

anong other things, tightens the prohibition on financing activities 

that are illegal or contrary to the public interest. However, a more 

specific ban would, in all likelihood, be unenforceable in the courts. 

2. The $45,100 financing provided by a Minority Enterprise Small Business 

Investment Company (MESBIC) to Donald Nixon (a nephew of the former 

(President) violated ffiA conflict of interest regulations which define 

him as an associate of the ffiIC. 'Ille matter was disclosed in an 

examination report dated May 8, 1981 fran ffiA's Inspector General and 

the ffiIC was directed to divest of the financing. As of March 11, 1982, 

the ffiIC was advised by ffiA that no further assistance would be provided 

until the matter is resolved. 

3. 'Ihe financings of wealthy minority group businesses and professions 

by MEffiICs are permissible because the existing statutory language 

bases eligibility on either social or economic disadvantage. Although 

SBA's attorneys have been working since early this year on a better 

interpretation of the enabling statute, the best solution may ultimately 

be a legislative change to a social and econanic disadvantage standard 

as used with other minority assistance programs. 

4. There was no 11 loan11 to Paul Newman, Bert Reynolds, Norman I.ear and 

the other investors in a New York-based ffiIC which also has a 

California off ice. The 58 stockholders of this ffiIC each own 

less than 5% of its stod< and together paid in $6,700,0000 in 
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private capital. 'Ihey subsequently received $15,000,000 of SBA 

funding at the prevailing Federal Financing Bank rate, which 

together with their private capital, is being used to finance 

small businesses. It should be noted that S3A regulations 

presently require S3ICs to have miniml.Illl private capital of at 

least $500,000. '!he investors thererfore are often wealthy and 

sometimes well known individuals, companies, or financial 

institutions who view the program as an effective conduit for 

investing their funds in small businesses. 

5. Corrrnerce capital Corporation, a Milwaukee-based ffiIC, was in fact 

a case of very poor management. '!he licensee owed S3A nearly $15 

million and has been in liquidation since 1978. '!he gay Turkish 

bath and El Salvador gold mine were assets it acquired in 

liquidation and not direct financings. S3A's losses will 

probably finalize at 50 cents on the dollar. 

In sumnary, S3A is aware of some serious regulatory problems involving perhaps 

25% of its ffiIC licensees. '!he enclosed 11 S3IC Program Priorities" sumnarizes 

the corrective steps we have taken. We are also aware that the remaining 75% 

properly utilize their own management abilities and capital in combination with 

S3A's funding and administration to provide venture capital assistance to small 

businesses as stipulated in the Small Business Investment Act. Since inception 

of the program in 1958, actual direct loss of government funds has amounted to 

only 6.7%, which has been offset many times over by the economic results, tax 
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revenues, and jobs creation of the small business concerns successfully 

assisted by this program. Enclosed also is a copy of SBA Administrator 

James C. Sanders letter to the Editor of the Wall Street Journal, 

published June 21, 1982 which states this Agency's resolve to strengthen 

the S3IC Program and purge from it those whose actions tarnish its image. 

Enclosures 
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SBIC Program Priorities (Initiatives) 

1. Closer scrutiny of licensing and transfer applicaticns: 

a. Field evaluations - reputaticn, necessity 

b. Managarent experience 

c. Plan of q:>eratien 

d. Diversified investnents philoscphy 

2. Tighter credit controls re leveraging 

a. Idle funds 

b. Investment plan 

c. Financial ccnd:itioo 

d. IEgul.atm:y catpliance 

e. No autanatic 1st tier 

3. Prcp:>sed regulaticns 

a. Minim.Jn capital far licensW:f 

b. Strengthen inactivity regul.aticns 

c. tenqtl1i:n mininun term of finan~ to portfolio CXDCemS 

d. Encourage equity as qJpOSed to debt investments 

e. Eliminate minor teclmical violations 

4. 1e3Ulatm:y oversight 

a. Develcping better system far trac:kin; am pinpointing violaticns. 

b. Pe:3:uce examinatien fr~ far ncn-violators1 
increase frequency for chrcn.ic violators. 

c. Fi.mer stance en repeated arxi serious regulatOJ:y vialatioos, capital im
pallment~ -and· defaults en imebtedness to govermeit 

5. M:Jre SBA involvenent in pralDting am .inproving progran 1a delivery to 
to snall rosinesses 

a. Better SBA field persamel awareness am Jcoowledge of SBICs 

b. Encourage nore ocq:>eratioo bebleen SBA field offices aDd SBICs 
in local snail bJsiness financing 

c. Irrprove b.1.siness cx:mt1Jnity Jcoowle:ige am peroepti.ai of SBICs 
• 
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THE WALL STREE'f JOURNAL, Monday, Junt 21, 1982 

. - ~ . -/ Big Successes Vlitf~ Small Firms 
~ . 

While there admittedly ha\·e been ia for prospective SBIC management. 
abuses and questionable administrative 5BA·s field offices are helping to screen 
practices in the Small Business Investment new SBJC principals. The agency's General 
Company <SBICI program, as your page Counsel has begun the use of admlnistra-
one.artlcle pointed out on June 8, I contend tlve proceedings against SBIC.S In violation 
wre has been no broad or.pervasive viola· of law and regulations; heretofore, opera-
J(on of tht> Small Business Ac:t, Its regula- tlons personnel in SBA's Investment Dlvl· 
lions or Small Business Administration pol- slon did not have that tool. We are propos-
icies. Nor have the losses been dispropor· Ing to revise SBIC regulations to clarify 
tionate fo ·the ·risks' contemplate·d by the · . parts of present regulations to make them 
legislation creating the program. less ambigvpus; one part of these revisions 

Since the SBlC program began 24 years will, In effect, place more stringent rules 
ago, 1,2!H SBICs have provided equity capt- .:>n SB!Cs with regard to their Idle funds. 
tat tconsistlng of both private and public JAMES C. SM"DF.RS 
fundsl to 50,000 small businesses, the ma· , Administrator 
jority of which would have found it lmpos· Small Business Administration 
sible or extremely difficult to acquire the Washington 
financing needed to start up, expand or re· 
main In business. These small firms. In 
turn, have provided employment for thou· 
sands of workers; their tax payments total 

. many times the amount of funds. public 
and private. lost through failure and mis· 
management 

Overall, the benefits of the SBIC pn:r 
gram are Impressive. They extend to work· 
ers. stockholders. customers. suppliers and 
to society at large. As your article related, 
there ha\'e been manv notable SBIC sue· 
cess stc•ries. Including· Cray Research. In· 
tel Inc .. Ft'deral Express. Apple Computer 
and Four·Phase Svstems. 

I co11 <:ede that ir. the past we have had 
some l•<td SBIC part icipants who have 
blemished an othPrv.i se needed and valu· 
able industry and program. It also is perti· 
nent to note that the cases cited in your ar· 
ticle were made years ago. It is my objec· 
tive to purge those bad cases from the pro· 
gram as quickly as due process Will per· 
mit. The article briefly roentiontd some 
steps we already have taken. 

Our licensing process has been changed 
to upgrade the financial experience crlter· 

• • • 
An independent study found that SBIC

backed firms had growth rates 10 times 
as great as other small firms In key areas 
such as sales. profits and employment. and 
five times as great In Federal tax pay
ments. Another analysis showed that the 1 

actual C05t to the Federal Government of 
creating a permanent job through the SB1C 
program is only $312, compared to an an· 
nual cost of o~r $20,000 in other Govern· 
ment programs, 

All SB!Cs are subjected to annual regu· 
~atory compliance examinations. compara·. 
Lile in scope- to thos!' of commercial banks 
by Federal banking authorities. SBA's own i 
studies show that 95~~ of all SB!Cs have ex· 
cellent compliance records ; however, the 
agency is well equipped to take remedial 
enforcement action against those few that 
fail to operate within the rules. 

All investors, regardless of personal 
wealth. put their own money at risk when 
they enter the SBIC program. The SBIC 
owner must lose his entire investment be· 
fore the go,•ernment Is subjected to a J)'n
nr of loss. Furthermore. the SBIC owner 
can profit only if the small concerns In 
which hi~ company invests are profitable, 
since the> law mandates that the SBIC re
maip a minority shareholder. 

ThP program is a profitable investment 
for the Federal Go\ ernment and the tax· 
payer. A study found that Unch• Sam 
spends only S~ million annually to run the 
program tadministrntive costs and lossesl 
and in return recewes SHO million in In· 
creased tax payments from SBICs. their 
porUolio comp-anies and their employees
a benefit / cost ratio of 110 to 1. 

BREST T. RIDER 
Chairman. National Association of 

Small Business Investment Companies 
Washington 
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THE WHITE HOUSE 

WASHINGTON 

Date: _9_/_2_1_;_s_2 __ _ 

NOTE FOR: SECRETARY REGAN 
via Craig Fuller 

The President has 

seen fi: 

acted upon fi 

commented upon D 

the attached; and it is forwarded to you for your: 

information a 
action iOc 

Richard G. Darman 
Assistant to the President 

(x-2702) 

Stockman 
cc: Duberstein~ ...1111r-.--

Central Files - Original 



THE: WHITE HOUSE 

WASHINGTON 

September 21, 1982 

MEMORANDUf1 FOR THE PRESIDENT ... 6 
FROM: CRAIG L. FULLER~ 

The Pr&s1d~~t bz.n se~u------

SUBJECT: The Apple Computer Bill/H.R. 5573 

As you requested, talking points for a phone c0nversa
tion with Secretary Regan are attached. I have also 
attached his letter which arrived yesterday on this 
subject as well as a list of the sponsors of this 
measure in the Senate (S.2281) and House. 

; 
There are really three options: 

indicate the administration is neutral to H.R. 5573 

ca: Ed Meese 
James Baker 
Mike Deaver 
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TALKING POINTS FOR THE PHONE CALL TO SECRETARY REGAN 
9/21/82 

H.R. 5573 would allow Apple Computer and other 
firms to donate computers to high schools in much 
the same way other manufacturers are allowed to 
donate scientific equipment to colleges and 
universities. The provisions of the. bill would 
end after one year. . 

The "Apple Computer Bill" first came to the 
attention of the White House from the Private 
Sector Initiatives group headed by Bill Verity. 
They have actively encouraged administration 
support of the legislation believing it shows our 
willingness to .respond to an organization that 
wants to make a valuable contribution. 

The proposal has been reviewed by several members 
of the White House staff. The Office of Poli'cy 
Development has registered no objection, Ed 
.Rollins office strongly favors the measure. 

The principle question is whether or not we wish 
to support a tax measure that would benefit 
companies donating computers and scientific 
equipment to high schools in much the same way we 
are allowing such companies to make contributions 
to colleges and universities. 

The advantage of supporting the legislation is 
that we advance our objective of encourage private 
sector participation in an important community 
activity ... high school education. Additionally, 
we send the clear message that we believe in the 
importance of utilizing computers and higher 
technology in high schools. 

Treasury will argue that the tax benefit is so 
great that this really is not charity. Well, 
without Apple Computer giving high schools across 
the country a free computer, many schools would be 
unable to buy one, thus putting the computer out 
of the reach of many high school students. And, 
without the tax advantage, Apple and others would 
be unable (or unwilling) to make the contribution. 
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Treasury will argue that thi·s costs the government 
money. The estimate we received in July, 1982 was 
$20 million. 

Treasury will argue that this provision will 
benefit mostly one company. The legislation in no 
way prohibits others from participating. Apple 
Computer's founder and president, Steven Jobs, has 
been in the lead on this measure ••• but that should 
not work against him. 

Treasury argues that this is not a simple ex
tention of the provision available to f irrns making 
similar donations to colleges and universitie~s. 
The formula for calculating the tax benefit is 
quite similar. What is different is that the-
college and university deduction is justified on 
the basis that it furthers basic research (a 
principle that Treasury . also opposes); however, 
Treasury makes the point that the deduction for a 
donation to a nigh school cannot be justified on 
the grounds of furthering basic research because 
such research is not done at high schools. 

I ·suppose one could argue that if high school' 
students graduate and know how to work a computer 
they will be better able to do basic research •.• 
but the argument misses the point of those sup
porting the measure. In their view, making a 
charitable contribution (and even Apple could make 
more by selling the computers) that places a 
computer in every high school in America, Apple, 
other computer companies and this administration 
will have undoubtedly given America's high school 
students an advantage that many just will not 
otherwise have without the contribution. Such a 
contribution on a nationwide level requires the 
tax change proposed in H.R. 5573. 
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' 
THE SECRETARY OF THE TREASURY 

WASHINGTON 20220 

September 20, 1982 

Dear Mr •. ~resident: 

It is my understanding that you have indicated a 
desire to support the Apple Computer Bill (H.R. 5573). 
I am concerned that you may not have been provided an 
adequate opportunity to consider both the tax policy 
questions and political implications involved in this 
bill. . 

On its face, the bill simply appears to provide 
special tax benefits for contributions of computers to 
elementary and secondary schools. In fact, it is a 
narrow special-interest bil~ introduced as a part of 
the Apple Computer Company's marketing plan, and would 
provide extraordinary tax benefits to this company for 
the purchase of computers that would be largely paid 
for by federal and state funds. 

I . am concerned that this bill is very bad tax policy, 
and the Department has so testified on two occasions. 
This bill does not have the same policy basis as the 
existing tax policy for scientific equipment that is 
donated to colleges and universities. Since no basic 
scientific research will develop from this provision, 
and only one or two companies might benefit, it would 
seem that the Administration could be politically 
criticized by other companies or industries seeking 
special legislation. 

If you would like, I am available to discuss this 
issue with you. It appears that the House of Representa
tives intends to vote on the bill today. 

The President 
The White House 
Washington, D. c. 

Enclosure 

Respectfully, 

57;;; 
Donald T. Regan 



• 

... 

SUMMARY OF THE TREASURY DEPARTMENT'S 
OPPOSITION TO THE APPLE COMPUTER BILL 

' I 
The Apple Computer Bill, which provides special tax benefits 

for contributions of computer equipment to elementary and secondary 
schools, is bad tax policy for the following reasons: 

0 

0 

0 

0 

0 

The tax benefits are so generous as to virtually 
eliminate any charity on the part of the donor. 
The cost of the donated computers will generally 
be fully reimbursed by the federal government. 
Nevertheless, the donor corporation decides which 
schools are to receive the equipment. 

It is our understanding ; that the bill will roc>stly 
benefit one corporation (Apple Computer), and that 
it was initiated by this company as a part of its 
marketing program. The fact that the provisions 
will stay in the law for only one year demonstrates 
its special interest character. 

The Administration could be criticized as favoring 
one strong healthy California company with special 
legislation when many other companies with m:>re jobs 
at stake are suffering. 

Many other companies and industries would like the 
same opportunity to place their equipment in America's 
schools at government expense. If the Apple Computer 
Bill becomes law, many other companies will press for 
similar treatment, opening the possibility for a 
costly expansion of the program. 

Al though the treatment sought by the Apple Computer 
Bill is patterned after that now available for gifts 
of scientific equipment to colleges and universities 
for basic research purposes, the Apple Computer Bill 
represents a major extension of the current narrowly 
constrained {and equally flawed) provision. It is 
not simply an extension of the existing policy for 
scientific equipment from colleges and universities 
to elementary and secondary schools. 



APPLE BILL SPONSORS 

S.2281: 

Danforth, Cranston, Pell, Hart, Glenn, Inouye 

H.R. 5573: 

Stark, Edwards (CA), Milrer (CA), Shannon, Heckler, Richmond, 

Weber (MN), Forsythe, Bafalis, G~jdenson, Wyden, Shama~sky, 

Murphy, Mccurdy, Mitchell (MD), Lehman, Biaggi, Ford (MI), 

Lantos, Pepper, Hiler, Mineta, Hyde, de la Garza, Fazio, Dixon, 

Hughes,~Wilson, Frank, Vento, Gore, Gingrich, Gephardt, Brown 

(CA), Mikulski, Oberstar, Pritchard, Dwyer, Rodino, Markey, 

Hatcher, Frost, Bevill, Minish, Dymally, Coats, Edgar, Holland, 

Roemer, Weiss, Bonker, McKinney, Sunia, Rangel, Roybal, Tauke, 

Akaka, Sawyer, Lundine, Mavroules, Mccloskey, Archer, Rose, 

Schroeder, Foglietta, Kildee, James Coyne, McGrath, Blanchard, de 

Lugo, Dicks, Albosta, Long (LA), Santini, Traxler, Roukema, 

Mitchel l ( NY) , Davi s , Hertel , Parr;· s , Scheuer, We aver, Schneider, 

Gregg, Denardis, Conte, and Moakley. 



THE WHITE HOUSE 

WASHINGTON 

September 27, 1982 

MEMORANDUM FOR JIM BAKER _,.. ~ 

FROM: CRAIG L. FULLER Q~ 
SUBJECT: Westway Funds 

The attached memo indicates that the Westway funds 
could be reallocated based on a request from the Governor 
of New York. 

The President's support for Westway would be the 
"biggest obstacle" to achieving such a change. 

~v* ,· *- w .'1 \ 

w~* 



FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

M E M 0 R A N D U M 

BECKY NORTON DUNLOP 

GARY C. BYLER -~. L. ~ 

SUBJECT: Westway Highway Funds 

September 27, 1982 

Federal funds allocated for the Westway highway project 

(est. $1.4 billion) could be diverted to meet other 

transportation needs in and around New York City. 

A request from the Governor of New York would be 

'accepted sympathetically' at the Department of Transpor

tation. 

If the new Governor of New York were so inclined, he 

would request DOT to withdraw from the Westway project. 

The Governor would then submit a list of alternate projects 

to be funded. Mass transit expenditures could be included 

in this list. The reallocation of funds could be 

achieved administratively at DOT barring direct Congressional 

intervention. 



MEMORANDUM 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

June 11, 1982 

FOR ~ES BAKER 
ED MEESE 
MICHAEL DEAVER 

CRAIG L. FULLER 

Council on Environmental 
Qual ity/Outreach Effort 

Following meetings in early January with environmental 
groups and White House, Alan Hill, Ernie Minor and I 
met and discussed the difficulties we were having with 
environmental groups. Actions at Interior and EPA that 
were occurring without any contact or consultation with 
some powerful and important groups were creating a 
climate that was damaging to the President. 

CEQ presented a plan for reaching out to some of the 
more reasonable environmental groups. It involved 
simply listening to the concerns being expressed and 
then searching for some steps that might be taken to 
demonstrate that the administration, while committed to 
its course on regulatory and legislative changes in the 
environmental area, could also address some of the 
genuine and legitimate concerns that many of these 
groups have identified. 

Having completed the series of meetings, CEQ has 
produced a memorandum outlining several recommenda
tions. The memorandum is attached. I would be pleased 
to review it with you. Al Hill and Ernie Minor met 
with me and discussed it. I am prepared to tell them 
to go ahead with the second phase of their plan which 
calls for the develo ment of schedulin re uests, 

statements communicatiop ublic affairs lans, 

direct CEQ to proceed (plans, statements to be 
reviewed in the regular channels) 

schedule briefing session with CEQ for WH staff 

other: 

cc: Richard Darman 
Ed Harper 



MEMORANDUM TO: 

FROM: 

SUBJECT: 

EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

722 JACKSON PLACE, N. W. 

WASHINGTON, D. C. 20006 

June 9, 1982 

Craig Fuller 

A. Alan Hill, Chainnan~ 111. 
W. Ernst Minor, Member . /' 

Environmental Outreach Program 

Since the January 29, 1982 meeting held in Ed Meese's office with Jay 
Hair of the National Wildlife Federation, Governor Russell Peterson of 
the National Audubon Society, and Mike McCloskey of the Sierra Club, 
we have met with many environmental leaders and groups as part of an 
outreach program. 

Our relations with the environmental community are colored by the 
following factors: 

1. The environmental community lost in its first effort at 
Presidential politics. The 21 groups whose representatives 
endorsed Carter in the fall of 1980 have been the most active 
in opposition. They represent some six million members. 

2. Environmental groups have lost their special access to the 
decision-making process. During the Carter years, many 
activitists from the environmental community served in the 
government. White House meetings were held on a periodic 
basis. Other than the meeting with Ed Meese, I know of no 
meetings which have been held at the White House. 

3. We have changed the basic direction of policy in the Executive 
Branch and have made reversals of policies supported by the 
environmental community. The environmental organizations feel 
threatened not only by the rhetoric of some of our environmental 
appointees, but also the perception that we are using the 
budetary process to eliminate the environmental progress that 
has been accomplished since the early 1970s. 

4. It is clear that the environmental groups have propagandized 
Administration actions as opportunities to increase membership 
and financial wealth, but more importantly they perceive them
selves as an effective entity. According to pollster Louis 
Harris, the environmental vote, if organized, could have signi
ficant impact on the 1982 Congressional elections. 

Recommendations: 

o Continue CEQ Outreach Program using CEQ to bring Administration 
appointees and environmentalists together. 
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o When traveling, environmental appointees should make every 
effort to address women's groups and appear on television 
programs aimed at women. We should target on traditional 
Republican oriented audiences (both our base support and 
swing groups). 

o Approve contract with World Wildlife Fund which would bring 
Russell Train, William Ruckelshaus and Herman Kahn together 
to defuse the Global 2000 Report, and improve the government's 
tools and techniques for forecasting. 

o Utilize Presidential appearance in Oregon during the month of 
August to make an environmental statement. Presidential role 
basic question: Should the President maintain some "distance" 
from his appointees? 

o Prepare an Environmental Message for release in the Fall. 

o Hold descussions (or hearings) on specific environmental concerns 
in major population centers in the country. 



MEETINGS BETWEEN ALAN HILL, ERNIE NINOR AND ENVIRON)'!ENTAL GROUPS - Jan.-May, 1982 

January 14, 1982 -- Al Hill met with Mike McCloskey and Doug Scott of the 
Sierra Club in San Francisco, CA. 

January 25, 1982 -- John Flicker, Nature Conservancy 
Re: O'Neill Nordon Dam in Nebraska· 

January 29, 1982 -- Meeting with Ed Meese and Jay Hair, Russ Peterson, and 
Mike Mccloskey -- Al Hill and Ernie Minor in attendance 
also Martin Anderson and Craig Fuller. 

February 9, 1982 -- Al, Ernie & Chap met with Elvis Stahr, former President 
of Audubon Society. 

February 24, 1982 Al flew to Burlington, Vermont to address the Vermont 
Chamber of Commerce and to address students at St. Michael's 
College and the University of Vermont graduate students 
on Environmental Science. 

February 26, 1982 -- Al, speech in St. Louis, MO before the St. Louis Chapter 
of the UN Assn. on Global 2000. 

March 10, 1982 --

March 11, 1982 --

March 12, 1982 --

March 17, 1982 --

March 20, 1982 --

April 2, 1982 --

April 19, 1982 --

April 20, 1982 

April 22. 1982 

April 27, 1982 

April 28, 1982 

April 29, 1982 

April 30, 1982 

May 21, 1982 --

Al to Capitol Hill Club to meet with winners of the 
Environment Industry Council Award winners. 

Environment Industry Council Award luncheon, L'Enfant Plaza 
Hotel -- Al & Ernie. 

Meeting with Put Livermore, Elvis Stahr, William Winthrop 
(Board of Directors, Audubon), and John Livermore (geologist) 
Al & Ernie in attendance. 

Al on panel of American University Conference -- Erivironrnent for 
Humanity. UN co-sponsor, Noel Brown and Julia Shane Block, 
Assistant Administrator of AID. 

Al and Ernie at National Wildlife Federation's Annual 
Convention in Milwaukee. Al's speech: "Facing the Real 
Problems of Acid Rain". 

Al met with Sierra Club people (14-16) in Conference Room, 
with Larry Williams. 

Al, speech before the National Association of Environmental 
Professionals -- "Reagan Environmental Policy: Evolution or 
Revolution". 

Al met with students from Upper Canadian College on acid rain. 

Ernie to New York City to meet with Russell Peterson, and 
Audubon Board of Directors. 

Al to address Legal Environment Group at UVA, Charlottesville. 

Al & Ernie, meeting with Bill Butler of Audubon Society. 

Al & Ernie, meeting with Allen Smith (Defenders of Wildlife). 

Ernie, meeting with Senator Gaylord Nelson. 

Ernie, meeting with Rita Lavelle- EPA, Bill Reilly & reps from 
environmental groups re: RCRA (hazardous waste). 



Mr. A. Alan Hill 
Chairman 

THE YEAR 2000 COMMITTEE 
1601 CONNECTICUT AVENUE, N.W. 

SUITE 200 
WASHINGTON, D.C. 20009 

(202} 328-8425 

May 26, 1982 

Council on Environmental Quality 
722 Jackson Place, N.W. 
washington, D.C. 20006 

Dear Chairman Hi 11: 

I appreciate having had an opportunity to talk 
with you and Mr. Ernest Minor about the work of the 
Council on Environmental Quality regarding The Global 
2000 Report. I believe that the most important finding 
of the report is that the U.S. government lacks the tools 
and techniques needed to produce a useful document of this 
kind. The report has left us in a quagmire of confused 
public debate from which we must free ourselves and move 
beyond. As Executive Director of The Year 2000 Committee, 
I have reviewed countless recommendations regarding 
responses to The Global 2000 Report. I am pained by the 
thought of a rewritten report or a new report being 
prepared before we improve our inadequate analytical system. 

President Reagan has a golden opportunity to bury 
this flawed report. By improving the tools and techniques 
needed to prepare a far superior analysis, the President 
can render the Global 2000 Report obsolete. 

From all that I can see, now is the time to climb out 
of the quagmire. We must focus our efforts on improving 
the nation 1 s ability to understand and manage population, 
environment and natural resource issues. I would like to 
assist the Administration in this important task. 

I see my role in this project as organizing and managing 
a select group of prominent individuals including Russell E. 
Train, William D. Ruckelshaus and possibly one or two others 
who would be acceptable to the Administration. We would 
prepare a list of actions for improving the tools and 
techniques necessary to better understand and respond to 
population, environment and natural resource issues. 

PROJECT o~· THE WORLD Wn..ourn Pl::-m-U.S. 
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Having spent the last 12 months studying these exact 
issues, I am prepared to begin immedidtely. This project 
will last no shorter than four months and no longer than 
eight months. If this proposal is agreeable to you, I would 
like to work out the specific details as soon as possible. 

I am fully aware of the Administration's political 
predicament with regard to The Global 2000 Report. I look 
forward to spelling out a course of action which will greatly 
enhance the President 1 s public image while helping solve what 
I perceive to be one of the most critical problems facing 
our nation--the lack of adequate methods, institutional 
structures and information systems needed to effectively deal 
with population, environment, and natural resource issues. 

Joel Horn 
Executive Director 
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By ROBERT A. JONES, · 
Tl:mf s Staff Writer 

. j 

SAN FRANCISCO-With little 
public fanfare, a major experiment 
in environmental politics has begun 
in California, For the ·first time, 
conservation groups will attempt to , 
seek oul and mobilize every sym- .. 
pathetic voter in the state over the 
nexi year for the 1982 elections and. 
beyond.· -

Emboldened by their success last 
year in collecting 1.1 million signa
tures supporting the ouster of In
terior Secretary James G. Wat.t, the 
Sierra Club and other groups say 
they will soon have assembled in. 
this state the largest door~to-door 
canvassing operation-in the nation.· 

... Efforts have already begun here 
and in Los Angeles, and eventually 
the campaign will include the entire 
state, conservation officials say,,.1 

The purpose of the canvass will 
not be to win converts, the.officials 
Ray, but to identify those voters al
ready in sympathy with environ-. 
mental causes and get them to the 
polls on Election Day;· 

One Sierra Club leader said be 
believes the campaign, when fully · ( 
operational, could make the differ- , 
ence of several hundred thousand 
votes for an environmental-minded 
candidate in a statewide race. 

Real'tion to Reagan 
The campaign has elevated Cali-·.' 

fornia to the forefront of a nation:. · 
wide movement by conservation 
group:; toward greater involvement 
in electoral politics. Such involve
ment has existed to a limited degree 
for the last five vears or so but re- . 
cently has accelerated enormously 
in reaction to the policies of the 
Reagan Administration. · 

Michael McCloskey, executive di
rector of the Sierra Club, described 
as "devastating" the 1980 election 

-that took the Reagan Administra
tion to Washington and removed 
from Congress a number of strong 
Rupportus of environmental con
cerns. 

"Those elections were a terrible ,... 
lesson," he said in the club's head
quarLers here. "We learned that we 
could not sit back and assume sym
pathetic candidates would be elect-
ed to office." 

O'{>lmon pous nave cu11:s•ri•~11.,_,. 

shown strong support for environ
mental causes· in the midst of such 
setbacks, indicating that conserva
.Uon groups have not capitalized on 
their, potential strength. The new 
canvassing operations, they said, 
will change thaL 

'l 

Mfousc:ule Amount 

J. (j. -~ 
+[3 '82-

f. I 
The Sierra Club has $200,000 ear

marked for its election effort this 
year.1 but such amounts are minis
cule compared to contributions by 
many industrial opponents of the 
club ~vho will be favoring less en
vironmentally inclined candidates. 

1
•• Thus, said McC!oskcy, conservation 
I groups have decided to exploit their 
:; most !valuable resource, the thou
l' sands of their volunteer members 
h willing to commit time and energy 
~ to electioneering. 
• Like other special interest 
~ groups. the Sierra Club will funnel 

its money and administer its cam-
" paigns through a separate political 

action cornmittee.-a requirement of 
the 1974 federal election law. Other 
national environmental group8 with 
their own political ·committees in
clude f'riends of the Earth, the So-

Plcase see CANVASS, Page 33 

Continued from First Page 
Jar Lobby and Environmental Aclion . 
Alth~ugh candidates will be supported throughtoul 

the nat10n by such committees, the major effort will be 
made in California. Herc, the largest and most unusual 
campaign will be administered by the League of Con
servation Voters. 

F?unded in 1970. and best known for publishing the 
environmental voting records of office holders, the 
league has moved its activities in recent years into more 
aggressive election campaigning. The California plan 
will involve the establishment of a permanent door-to
door canvasr operated by a paid staff. 

Idea Born In 1980 
In the past. league officials said, canvasses were al

most temporary volunteer affairs that disappeared after 
Elect10n Day; rebuilding those operations for another 
campaign was timc-cnni;uming and inc>fficient. 'rhe idea 
for. a. permanent canvass was born in 1980 when league 
offlc1als discovered canvas~crs working in Philadelphia 

. could successfully campaign for environmental candi
dates and solicit contributions at the same time. 

"The fact_ is that only about 8% of the people who 
support environmental protection are members of any 
conservation group," Marion Edey. executive director of 
t~e lcag~w, said in a telephone interview from the orga• 
mzat1on s Wnshmgton headquarters. "We needed ave
hicle that would find those people for us and one that 
would be self-sustaining. This was it." 

As a political tool, Edey said, the canvass can be 
"very powerful," and the league's e:>..-pericnce so far ap
pears to support her belief. 

In the 1980 election, the league supported Rep. 
Robert W. Edgar, a Democrat and a strong environ
mental supporter who was in trouble in his suburban 
Philadcl~hia diHrict. The league called on 60,000 voters 
m Edgar s district over a period of months and mobilized 
200 volunteers on election day in a gel-out-the-vote ef
fort. Votcri:; who had hecn identified as supporters of 
Edgar were called on up to four times-twice by tele
phone and twice m pcr:;nn-on election day until they 
showed up at the polls. .. . ... - .. _ 
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nr in a district in which Republicans outnumbered 
Democrats 3 to l. Heagan carried the district in the 
pre,J'idPntial race by •15,000 votes. 

Another test of the environmental canvass took place 
last year in New Jersey, where a coalition of groups 
used the same techniques with eight cnndidates running 
for state office. All faced formidable opponents and six 
oi the eight wrre elected. 

The disadvantage of the door-to-door operation 
stems fro:n the enormous manpower it requires and the 
high degree of skill demandt'd of canva.sscrs. Probably 
because of this, the canvass has been largely abandoned 
by many traditional groups that formerly used it. prin
cipally labor unions and political parties. 

"Everyone else seems to have decided that TV (ad
vert1;;mg) can do it for them. That and direct mail," said 
Edey. "ln most cases we have found we have the neigh
borhoods pretty much to ourselves_.. 

That is cspec1al\y true in Caiiforma. where political 
traditions havP. grown up devoid of door-to-door pre
c;nct work. Thi.o absence of C'ompet1tion. along with the 
high level of environmental awareness of rn:rny voters, 
wlll make the canvass in California especially effective. 
conservation leaders believe. 

4 Counties Canvassed 
Carl Pope. political action officer ior the for the Sierra 

Club and director of the League of Conservation Voters 
in California, said the canvass has already covered 
Alameda. San Francisco. Contra Costa and Mann coun
ties m Northern California. The Southland operation 
began last month and so far is concentrated in Santa 
MoniGi, but it is expected to expand rapidly. 

Eventually. Pope said, lhe league's canvass in South· 
ern California will operate out of two or three offices 
wilh 20 to 30 canvassers in each. Statewide, the league 
plans to use 200 canvassers, with the goal of reaching 
every avaiiable residence once a year. Voters in dis
tricts where the league is ac t1 vely supporting cand1. 
dates will be called on more often. 

"\Ve will bL· Lhl·re five days <.i wc('k, I~ month:; a yezir. 
year afler year," said Pope, smiling. "In Caltforni~. no 
one will have anythmg like this." 

The effectiverKss of the environmental canvass. Pope 
· said. comes from its self-sustaining nature. By collect-,.... 

ing contributions during the canvass, staff members in 
effect earn their own salaries, which runge from $8,000 
to $10,000 and do not add a finoncial burden to sponsor
ing organizations. 

Because they are permanent, canvassers are better at 
their jobs and have the opportunity to develop acquain
tances with sympathetic voters in their rrgions through 
repeated visits. This continuing relationship eventually 
can be very powerful in mfluencing voters, Pope said. 

Volunteers Recruited 
In addition, the permanent canvassers can recruit 

volunteers for candidates during their forays; on the 
average. one League official said, the league has pro
duced about 200 to 225 volunteers for congre~;sional 
candidates. 

So far neither the league nor the Sierra Club has an
nounced a list of candidates who will receive support 
this year. Both organizations say that decisions wiil be 
made soon and that three major criteria wiil be used. 

··we're looking for close races where our work call 
make a difference," said Jeff Ward, director of the 
league in Southern California. "We're also looking for 
cases where there's a wide difference m the environ
mental positions of the candidates. And we're lookin~ 
for races wht:re our candidates have a goud chance ol 
winning." . . 

Statewide. leagt.:e officials say, their orgamzat1on 
nrobablv will endorse 50 or so candidates, but only 25 or 
3o will ;eceive the acuve support of the ca.nvnss opera
tion lhis year. In future years that number almost cer-

Please see CANVASS, Page 34 

r..:ontinuccl from 3:Jrd P11gc 
tamly will grow, they say. In addition, the Sierra Club 
pi:rni' to acliveiy support 15 to 20 candidntes, and other 
er, v1ronmental groups will support others. 

In carrying out their campaigns. the conservation 
;;r011ps hope to reverse a trrnd that has seen the erosion 
nf a large rart of erwironnie;nt;.il support in the nation':; 
ch·ctcci bodies over the la~t three years. 

ln th;it Lim<' cnvironmcntall!;ts have lost senators 
C;v.ylord Nd:::on. John Culver, F'rnnk Church and Birch 
B.1yh. In lh(' House of Hcprcscntativcs the losses have 
iw8n larger in pure numbers and include environmental 
maJorities in some key committees. 

The oimimshed representatwn has been frustrating to 
conscrv~llomsts hecause it has occurred even as public 
surport tor tr.ca· cause has remained strong. Last Octo
!wr pn! :;;tcr Lou I J;:irris told a Congressional committee 
"!'int ;i <"rnr,lr maior segment or th1~ public wants the en~ 
v1!·011nwntai laws made lrss slnct." 

ConscrvaLi<m lcarlers say they bel!eve this par;;idox of 
strong puhhr :;upport and declining represent;;ition oc
ct;rrcd hccuu:oc of waning interest by many conserva. 
t:111- mrnderl voters m the electoral process at large. 

. "In ll:l80. for example. people found it hard to get ex
cited .J1mr'1y Carter. <ind tht:y didn't believe John 
Anderson had a chance, so they stayed home,'· said Bar
ry Leopold, manager of the canvass operation for 
Southern Cal!forma. 

"'J'l1c result was we lost not only Lhe presidential 
1.'icc~.1on but a lot of others besides. Our Job is to convmce 
rcorl0 that ail nf thcs(' races matter and make a u1ffer
cncc." 

A number of obstacles remain for environmentalists, 
how<cvcr. M;:iny of the largest groups-the Audubon So
c:c: .\. the W\ld('tncss Societv. the National Wildlife 
r'crl<'ralwn-hav•' '.ax-cxemnt status and are prohibited 
frum 0stnlll1shing poiitlcal ac'..ion commrtlees. 

In cidrl1uon. the endorsement of pcl!t1cal candidates 
c.11T1cs w1 th 1t the danger of fracuonal!zmg the environ -
n:r-;1:.:d r·omn:lilllty. :\kCloskey nf the Sit:rra Club said 
he wnrr:cd a5out this po,~~1r11l11y when the club began 
f>n(Jors<'rnent~ 1 \.VO yr.ar.s ;i,go. 

"Wl' v:ondcred. but 1t lurncd out there was 
110 d'.::sention at ail." he said. "! thmk the trick comes JD 

:pri«Hhng th» cnriorsement" among Republicans and 
Lkniucra:.~. conserv~11.1ves and :iber:ds. Then the mes
::agc> ron:t·s <icro~s that wh<it you're after is good en
v1rflrnne1ll<.1I pol!cv and nothing tlse." 

AI:hough a year or rnnre prc,bably wlll pass before the 
league and other environmental groups perfect their-
canvas operations, a good measure of their effectivenes1' 
wJ!I be taken this fall. If the supported canclidates de 
\'.'cl I, the ammmt of environmental activity in electiom 
a1mo:>t certainly will pick up in future years. 

How much success do the environmentalists expect? 
\Jo one is even guessmg. said Pope, because the poiiticaJ 
tolls hemg used are something oi a mystery. "No one 
knows how far we can go because no one has ever 
pushed this thmg and done it right over an extended 
reriod of time," he said. "We intend to do th<:.t and to 
fmd out how far lt wd take us," 



4/15-. ::rc -J::§/~.;,-" 
THE WHITE HOUSE ~ 
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April 15, 1982 

MEMORANDUM FOR THE PRESIDENT ~ ~ 

FROM: CRAIG L. FULLERtp 

I~ &''* :'b ~ \._ ~ 
r,U.Sl~ ;:,a ,,_Jy~ ~ {<:> . -
~ w/ ~ w~ ~WL~ 

(9-0 k c..!~ J.o. .......n.\. .\., ~ 
l"-4.-~ ~ {co 4~cl 'f ~ 

~tf~~~~L 
Weirton Steel/Senator Robe ~ PA .. o~~. -k> ~ 7·k.-~-

~l~ ~-
As you may recall, Senator Robert Byrd me ~ 
about a month ago the plight of the Weirt 

SUBJECT: 

Weirton Steel is a division of National s~cc~ ~u~~u~a~~UUo 
The Corporation has announced that it plans no further 
investment in Weirton and the employees are working closely 
with the existing management group to buy the plant; thus 
saving many jobs. The proposed purchase involves the use of 
an employee stock ownership plan (ESOP). 

When Senator Byrd mentioned the problem of Weirton Steel, 
you agreed to a meeting. In an effort to satisfy the 
request from Senator Byrd, I met with the group and was 
briefed on the extent of their problem and the areas where 
they sought federal assistance. All appropriate departments 
and agencies were asked to respond to a letter from Weirton 
summarizing the points raised at the meeting ·with me. And, 
each agency is taking and/or is ready to take approp~iate 
a~tion with regard to Weirton Steel's situation. 

Now, Senator Byrd has requested that the Weirton Steel group 
meet with you. There is general agreement that such a 
meeting would not be appropriate at this time. Ken 
Duberstein's office has drafted a letter for your signature 
outlining the actions we have taken and indicating that a 
meeting with you now is not appropriate. 

Our concern is that the nature of the problems facing 
Weirton Steel, which are outlined on an attached page, all 
concern legal and regulatory issues that are within the 
domain of the Environmental Protection Agency and the 
Department of Justice. Hence, your direct involvement would 
not be proper. The issues pertain to the determinations 
that EPA and Justice must make with regard to how provisions 
of the Clean Air Act and the Steel Stretch-out Act apply to 
Weirton Steel. Since we cannot treat one facility in a · 
different manner than others with the same situation, the 
Administration must address the broader Clean Air Act issues 
posing great difficulty to the steel industry at the present 



time. Our success with the entire industrv will benefit 
Weirton, but the legislative debate will c;~tinue for the 
Y!ext few months. 

This should provide a brief description of both the tJeirton 
Steel issue and the situation with Senator Byrd. If you 
have additional questions or concerns, either Ken Duberstein 
or I would be pleased to discuss the matter further. 

Attachment 

cc: Ed ,.J,1eese 
vd"fm Baker 

Ken Duberstein 



EXIST.Im CXNSENl' oa:.::REE .llfUJIREM:NIS tlllIOI HIRER 'DIE IJEVElOiffNT 
CF 'DIE 

ds!J..!!J o:naent Do.::roo P.rogmn 

, It>. l Ctke Battery Charging fln.lesicns O:ntrole 

, N:Je. 1 ' 8 Ctke Batb?rles D:xJr ard IJ.d leakage 
O:ntrols 

, It>. 1 Olke Battery Push:1D} fln.lssicn O:ntrols 

• It>. 8 Ctke l'!attery Pushing flnissicn O:ntrols 
(Alt:ernate progrool requind if existing 
facilities are unacx:eptable) 

• Sinter Plant Main W.lmbax am Discharqe &ii 
fln.lssicn O:ntrols 

A. Alase I - M.tlticlcnes 

e. lba.9e II - lblluticn O:ntrol Facilities 

'• Sinter Plant Cboler Exit Bnlssicn O:ntrol 

1• Blast fUmaoe Cast Hoose fln.lesicn O:ntrole 
( 4 f\llnaoesJ 

I. B. O. F. Hot Met.al T.ransfer fln.lssicn O:ntrols 

'· e.o.r. Secxndary fln.lesic:n 0:ntro1 tcn
Cllar9ing, TaWing, etc. 

NElf WEIRJW STEEL ESP o:MPJ\NY 

Ra:)l.linrl 
O:nplian:::e \ O:npletlon. 
Date As Of 3/15/82 Act.im RB:p.J.ired by m::JP ~ 

09/01/82 50 Negotiate new decree ard subnit 
stretch-out awlicatic:n. 

08/06/81 50 Negotiate new decree am subnit 
stretch-out awlicaticn. 

09/01/82 0 Negotiate new decree a.00 subni t 
· stretch-out· applicatic:n. 

12/31/82 100 Nale requind if FErleral Gollem-
ment awraves the existing 
facilities. 

12/31/82 10 Carplete the Rlase I Px:ogram by 
12/31/82. 

12/31/82 0 Negotiate new decree am subni t 
stretch-out appllcaticn. 

12/31/82 0 lflil'le .J:e]Uin:d if eidsting. "ati>le 
Calcept" Progran is appt:O'Jed. 

12/31/82 0 Nale require:l if existing "BuJ:ble 
Ccnoept" Prognm is approve:]. 

tbt Specified 0 Negotiate new decree am subni t 
stretch-out awlicatioo. 

12/31/82 0 Nale required if existing 
"Butble Q:n::ept" Prognm is 
approve:]. 

EXlltntr 1 

Act.loo Pa:}llirro by Federal Govenroort 

Negotiate new decree and ~ 
new stretch-out awlicatic:n. 

Negotiate new decree and ai::pr:cve 
new stretch-out awlicaticn. 

Negotiate new decree mrl oppn:we 
new stretch-out awlicatioo • 

JIWrave the existing T. S. Q. arrl 
POCT as reasa:iably acceptable cx::n-
trol technology ow::r) • 

Nale required. 

Negotiate new decree mrl ai:proVe 
new stretch-out awlicatic:n. 

Eliminate Hie re:]l.lin:rcnt for this insta.1 
ation vfa Cl!lJlUITal o! existingBul:Olfl.O:n 

Eliminate the re:)Ulroncnt far this 
installatim via approval of exist-
ing "Bul:ble o:n::ept" Pro;Jmn. 

Negotiate new decroo and ai:prcllrS 

new stretch-out applicaticn. 

Eliminate the requlrmicnt far this 
installaticn via awraval of exist-
ing "Bul:i>le Q:::noept" ~ran. 

GOC:bw' 
OJ/16/82 



THE WHITE HOUSE 

WASHINGTON 

February 25, 1982 

rIEHORANDUM FOR ED MEESE 
JIM BAKER 
MIKE DEAVEE 

FROM: CHAIG FULLER& 

SUBJECT: Pres 1 Private Sector Survey 

I have attached 2 packet cf material frnrn Bud Nance that is 
being ld for dis~ussion prior to pre it tn the 
President. As I sugge t0 Ed this morning, I think we 
had better meet and ~iscuss the next s s. J suggest 
following items should covered: 

1. General Operation: The Private Sector Survev will be 
an independent body but will be coordinated by Bud 
Nance and Janet Colson. They will report to the 
President through the Office of Cabinet Affairs. 

Structurl'?~ The proposed executive committee c.nd 
committee will be mercred with the Private 

Sector Survey c;u by an executive coP.l.mittee, chaired 
by Peter Grace. The nembership of Executive 
Comnittee will be termined hv the President following 
appropriate WH of the cand s suggested by 
Peter Grace and administration officials. Two members 
from the Executive Corr.mittee will turn chair Pach of 

Survey TeaMs (16 i~ total) will do the work in 
the departments and agencies. 

3. Implementation: An implementation plan has been 
designed that currently invo s the following 
e We shoul<l discuss agree on how to best 
handle this pl~n over the next coup of weeks. 

a. Final c>oreement on Executive Co111mittee -- this is 
needed this week, if the Executive CommitteE', is 
goina to meet on March 10th. 

b. Pequest for phone calls -- j_ t has been recom.mendec 
that the President call the individuals proposed 
for the Executive Committee (33 calls). 

c. Grace and the President meet -- now scheduled for 



Wednesdav, March 3rd in Los Ange s, the mee will 
he used to finalize the membership and procedurPs 
conducting the Private Sector Survey (press coverage 
is recommended) 

d. Executive Committee luncheon -- a luncheon with 
the President on March 10th is recommended uith 
the Executive Conu:ii ttee holding its :f'irst working 
meetincr. 

We will circulate the list of individuals being proposed for 
the Private Sector Survey Executive ComnitteA to t 
appropriate W'H staff. And, r.-ty office wil:!. attAmpt to 
schedule a meeting for us to discuss the items above th 
Nance and Colson today or tomorrow. 

cc: Dick Darman 

Attachment 



THE WHITE HOUSE 

WASHiNGTON 

February 23 1 1982 

MEMORANDUM FOR: THE PRESIDENT 

FROM JAMES W. NANCE ~c\._ 
SUBJECT Private Sector Survey 

At Tab (A) is a proposed organizational structure for the 
Private Sector Survey that you approved for our use on 
February 17, 1982. However, after numerous discussions 
with Mr. Peter Grace it has been determined that the primary 
functions of the Executive Committee and the Operating Com
mittee could more effectively be combined. 

Mr. Grace desires we have an Executive Corrunittee of the size 
that will allow us to assign two members for primary interest 
to each of the units we will have actually conducting the 
surveys in the departments and agencies. It is our estimate 
that we will require sixteen (16) teams, one team for each of 
the thirteen departments and three teams surveying some 25 
to 30 of the larger agencies, independent establishments 
and government corporations. We do not propose to survey 
the small agencies where possible monetary savings are 
minimal nor do we plan to review the Central Intelligence 
Agency directly. 

Attached at Tab (B) is a list of proposed members for the 
Executive Committee. This list has been approved personally 
by Mr. Peter Grace. Emphasis was placed on getting the 
"smart movers and shakers" in U.S. industry. Our emphasis 
was to propose those members from industry who are "changers" 
and can get the job done. In addition, we have a member from 
labor, a member of the academic community and a member associ
ated with the N.A.A.C.P. These proposals are also those who 
we feel can best accomplish our mission. 

To accomplish our task, it is proposed we have a total of 
thirty-four members on the combined Executive/Operating 
Committees. The first eight names on the list at Tab (B) 
are the heads of the major organizations. It will be from 
these organizations that we will get the preponderance of 
our manpower and support. The following twenty-five names, 
along with Mr. Grace, will fill our the Committee. Following 
our proposed list is a list of alternates in the event you 
desire to make substitutions or if someone is unable to serve. 



-2-

If you approve our nominations, I request you call the proposed 
members starting with Mr. Garvin, Mr. Wriston and Mr. Levitt. 
Because of the large number and our desire to have a luncheon 
meeting here in Washington on March 10, it is important that 
the calls be made at your earliest convenience. Necessary 
back-up for the phone calls inviting individuals to serve 
on the Executive Committee and to attend the March 10 luncheon 
meeting in Washington is a Tab (C). 



J> 
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3 

4 

PRIVATE SECTOR SURVEY ON COST CONTROL IN THE FEDERAL GOVERNMENT 

EXECUTIVE COMMITTEE 

CHAIRMAN 

J. Peter Grace 
Chairman and CEO 
W. R. Grace and Company 
Grace Plaza 
1114 Avenue of the Americas 
New York, NY 10036 
(212) 764-5411 

MEMBERS 

Walter Wriston 
Chairman 
Citicorp 
399 Park Avenue 
Fifteenth Floor, Zone 1 
New York, NY 10043 
(212) 599-2700 

Clifton Garvin 
CEO 
Exxon Corporation 
1251 Avenue of the Americas 
New York, NY 10020 · 
(212) 398-3000 

Arthur Levitt 
President 
American Stock Exchange 
86 Trinity Place 
New York, NY 10006 
(212) 938-6000 

Paul Thayer 
Chairman 
LTV Corporation 
P.O. Box 225003 
Dallas, TX 75265 
(214) 746-7711 

(Business Council) 

(Business Roundtable) 

(American Business Conference) 

(U.S. Chamber of Commerce) 



5 

6 

7 

8 

Luke Williams 
CEO 
American Sign and Indicator co. 
N. 2310 Fancher Way 
Spokane, WA 99206 
(509} 535-4101 

George Anderson 
CEO 
Anderson, zurMuehlen and co. 
P.O. Box 1147 
1 North Last Chance Gulch 
Helena, Montana 596-01 
(406} 442-3540 

Terry Townsend 
CEO 
Texas Motor Transportation Assn 
Box 1669 
Austin, Texas 78767 
_(512} 478-2541 

Wilson Johnson 
No Company Affiliation 
150 W. 20th Avenue 
San Mateo, CA 94403 
(415} 341-7441 

9 Richard R. Shinn 
Chairman and CEO 
Metropolitan Life Insurance Co. 
1 Madison Avenue 
New York, NY 10010 
(212} 578-2211 

10 Peter G. Peterson 
Chairman and President 
Lehman Brothers 
One William Street 
New York, NY 10004 
(212} 558-1500 

11 Ben W. Heineman 
President and CEO 
Northwest Industries, Inc. 
6300 Sears Tower 
Chicago, IL 60606 
(312} 876-7000 
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(National Association of Manufacturers} 

(American Institute of Certified 
Public Accountants} 

(American Society of Association 
Executives} 

(National Federation of Independent 
Businesses} 



12 Stanley Hiller, Jr. 
Chairman of the Executive Committee 
Baker International Corp. 
3000 Sand Hill Road 
Menlo Park, CA 94025 
(415) 854-2212 

13 Willard C. Butcher 
Chairman 
Chase Manhatten Bank. 
Chase Plaza 
New York, NY 10081 
(212) 552-7251 

14 David Packard 
Chairman of the Board 
Hewlett Packard 
1501 Page Mill Road 
Palo Alto, CA 94304 
(212) 857-1501 

15 John A. Puelicher 
Chairman and President 
Marshall and Isley Corporation 
770 N. Water Street 
Milwaukee, WI 53201 
(414) 765-7801 

16 Edeard W. Duffy 
Chairman and CEO 
Marine Midlands Bank 
One Marine Midland Center 
Buffalo, New York 14052 
( 716 ) 8 4 3-2 4 2 4 

17 Edward L. Hennessy, Jr. 
Chairman, President, and CEO 
Allied Chemical Corporation 
P.O. Box 3000 
Columbia Road and Park Avenue 
Morristown, NJ 07960 
(201) 455-2000 

18 Barry F. Sullivan 
Chairman and CEO 
First National Bank of Chicago 
One First National Plaza 
Chicago, IL 60670 
(312) 732-8048 
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19 Donald R. Keough 
Senior Executive Vice President 
The Coca-Cola Company 
P.O. Drawer 1734 
Atlanta, GA 30301 
(404) 898-2121 

20 Robert S. Hatfield 
Chairman and CEO 
The Continental Group, Inc. 
One Harbor Plaza 
Stamford, CT 06902 
(203) 964-6000 

21 John W. Hanley 
Chairman and CEO 
Monsanto 
800 N. Lindbergh Boulevard 
St. Louis, MO 63116 
(314) 694-1000 

22 Joseph Alibrandi 
President and CEO 
Whittaker Corporation 
10880 Wilshire Boulevard 
Los Angeles, CA 90024 
(213) 475-9441 

23 Philip Hawley 
President and CEO 
Carter Hawley Hale Stores, Inc. 
550 South Flower Street 
Los Angeles, CA 9.0071 
(213) 620-0150 

24 Francis Rooney 
CEO 
Melville Corporation 
3000 Westchester Avenue 
Harrison, NY 10528 
(914) 253-8000 
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25 Rita Ricardo Campbell 
Senior Research Fellow 
Hoover Institution on War, Revolution 

and Peace 
Stanford, CA 94305 
(415) 497-0094 

26 William S. Anderson 
Chairman and CEO 
NCR Corporation 
1700 S. Patterson Boulevard 
Dayton, Ohio 45429 
{513) 449-2000 

2~ J.T. Ryan, Jr. 
Chairman 
Mine Safety Appliances Co. 
600 Penn Center Boulevard 
Pittsburg, PA 15235 
{412) 273-5000 

28 Russell G. Cleary. 
President and CEO 
Heileman Brewing Co. 
100 Harborview Plaza 
La Crosse, WI 54601 
(608) 785-1000 

29 Charles J. Zwick 
President and CEO 
Southeast Banking Corporation 
100 S. Biscayne Boulevard 
Miami, FL 33131 
(305) 577-4000 

30 Forrest Shumway 
CEO 
The Signal Companies, Inc. 
11255 North Torrey Pines 
La Jolla, CA 92037 
(714) 457-3555 

31 Thomas M. Macioce 
Chairman 
Allied Stores of Texas, Inc. 
Alamo Plaza and Commerce St. 
San Antonio, TX 78205 
{512) 227-4343 
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32 William T. Coleman 
Attorney 
O'Melveny and Myers 
1800 M Street, N.W. 
Washington, D.C. 
(202) 457-5300 

33 Roy Williams 
President 
International Brotherhood of 

Teamsters 
25 Louisiana Avenue, N.W. 
Washington, D.C. 20006 
(202) 624-6800 

(NAACP Legal Defense Fund) 

ALTERNATE CANDIDATES FOR MEMBERSHIP 

A-1 John M. Regan, Jr. 
CEO 
Marsh and McLennan 
1221 Avenue of the Americas 
New York, NY 10020 
(212) 997-2000 

A-2 Richard P. Cooley 
Chairman and CEO 
Wells Fargo and Company 
770 Wilshire Boulevard 
Los Angeles, CA 90017 
(213) 683-7123 

A-3 Richard Borda 
Executive Vice President 
Wells Fargo and Company 
770 Wilshire Bo~levard 
Los Angeles, CA 90017 
(213) 683-7123 

A-4 Roger Milliken 
President and CEO 
Milliken and Co 
P.O. Box 3167 
Spartanburg, SC 29304 
( 803) 573-2020 
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A-5 Harry J. Gray 
Chairman and.CEO 
United Technologies Corp. 
United Technologies Building 
Hartford, CT 06101 

A-6 J. W. McSwiney 
CEO 

A-7 

A-8 

A-9 

A-10 

A-11 

Mead Corporation 
Courthouse Plaza, N.E. 
Dayton, Ohio 45463 
(513} 222-6323 

Richard D. Hill 
Chairman and CEO 
First Boston Corporation 
100 Federal Street 
Boston, Mass. 02110 
(617) 542-7200 

Robert W. Galvin 
Chairman and CEO 
Motorola, Inc. 
1303 E. Algonquin Road 
Schaumberg, IL 60196 
(312} 397-5000 

James D. Robinson, III 
Chairman and CEO 
American Express 
American Express Plaza 
New York, NY 10004 
(212) 323-2000 

Armory Houghton, Jr. 
Chairman 
Corning Glass Works 
Corning, NY 14830 
(607) 974-9000 

Henry E. Singleton 
CEO 
Teledyne, Inc. 
1901 Avenue of the Stars 
Los Angeles, CA 90067 
(213) 277-3311 
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A-12 

A-13 

A-14 

A-15 

A-16 

A-17 

Barkley Morley 
CF.O 
Stauffer Chemical Company 
Westport, CT 06880 
(203) 222-3000 

L. L. Morgan 
CEO 
Caterpillar Tractor Company 
100 N.E. Adams Street 
Peoria, IL 61629 
(309) 675-1000 

Kenneth H. Olsen 
President 
Digital Equipment Corporation 
146 Main Street 
Maynard, Mass 01754 
(617) 897-5111 

Darwin E. Smith 
CEO 
Kimberly-Clark Corporation 
N. Lake Street 
Neenah, Wis. 54956 
(414) 729-1212 

John W. Hanley 
Chairman 
Monsanto Co. 
800 North Lindberg 
St. Louis, Missouri 
{314) 694-3003 

Rubin Mettler 
Chairman and CEO 
TRW, Inc. 

Road 
63166 

23555 Euclid Avenue 
Cleveland, Ohio 44117 
(216) 383-3070 
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TO: 

DATE: 

PURPOSE: 

BACKGROUND: 

TOPICS OF 
DISCUSSION 

THE WHITE HOUSE 

WASHINGTON 

See Tab (B) 

February 25 - March 3, 1982 

To ask them to join the Executive Committee of 
the Private Sector Survey on Cost Control in 
the Federal Government and to invite them to 
a lunch meeting at the White House on March 10, 
1982. 

At your February 18, 1982 press conference you 
announced the establishment of a Private Sector 
Survey on Cost Control in the Federal Government 
and indicated that shortly you would be announcing 
the names of those prominent Americans who would 
serve as Chairman and members of the Executive 
Corrrrnittee. The first meeting of the Executive 
Committee is tentatively scheduled for March 10, 
1982, so as to move as expeditiously as possible. 

On February 18, 1982 I announced the establishment 
of the Private Sector Survey on Cost Control in 
the Federal Government. 

The lack of fiscal discipline in the government is 
having a disasterous impact on our country's finan
cial structure and this process absolutely must be 
reversed. It is imperative we act now. 

As I said when I decided to take this action, I 
want the very best people I can find in the United 
States to assist in this effort. I know this will 
be an additional burden on your time, but if you 
can, I would like you to serve as a member of the 
Executive Conunittee that will oversee the entire 
operation. 

If you feel you can serve in this manner, I would 
like to invite you to the first meeting and lunch 
here at the White House on Wednesday, March 10. 
Members of my staff will be in touch with you 
concerning the details. 



THE WHITE HOUSE 

WASHINGTON 

February 18, 1982 

HOTE FOR ,JIM BAKER ...., / 

FEm~: CHAIG FULLEF(1___f--

Attached is your file on the Rosenthal reauest to declassi 
certain information. The letter drafted bv Duberstein and 
Casey and given to you this morning has go;e forward to the 
President signature. 


