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U.S. Department of Justice 

Washington, D.C. 20530 

April 5, 1983 

MEMORANDUM 

TO Jim Cicconi 

FROM Tex Lezar 

RE Fifth Circuit Questions 

Attached is some excellent back up on the questions you 
asked. Although Michael misunderstood the purpose -- thinking I 
was writing Jim Baker's remarks -- he did a thorough job of 
assembling the materials you asked about plus summarizing the 
status of the intercircuit tribunal issue at Justice. 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

U.S. Department of Justice 

Office of Legal Policy 

Washington , D.C. 20530 

April 1, 1983 

Tex Lezar 
Special Counsel to the 

Attorney General 

J. Michael Shephern~ 
Special Assistant l!o~ the 

Assistant Attorney General 

Commentary on the Proposed Intercircuit 
Tribunal for James A. Baker's Remarks 
to the Fifth Circuit Judicial Conference 

To assist in your preparation of James A. Baker's 
remarks to the Fifth Circuit Judicial Conference, I have 
assembled some materials concerning Chief Justice Burger's 
proposals for an Intercircuit Tribunal and a commission to 
study the Supreme Court's workload. The Intercircuit Tribunal 
would decide conflicts between the circuits and resolve questions 
of federal statutory interpretation. Attached are: 

(a) A memorandum from Assistant Attorney General 
Jonathan Rose to Deputy Attorney General Schmults 
commenting on the Chief Justice's proposals 
(tab 1) ; 

(b) Professor Daniel J. Meador's article from the 
April edition of the American Bar Association 
Journal (tab 2); and 

(c) "Rx for an overburdened Supreme Court: is relief 
in sight?", the page proofs of the edited 
transcript of the American Judicature Society's 
panel discussion on the Supreme Court's workload, 
which will appear in the April Judicature (tab 3). 

Jonathan's memorandum summarizes the Department's 
criticisms of some proposals advanced on this subject in the 97th 
Congress and voices initial support for the Chief Justice's 
suggestions. He obse rved that the proposal avoids many o f the 
problems o f earl ier court improvement plans because it 
contemplates a panel of sitting circuit judges. Additional 
support can be expected for 
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the plan because the "sunsetting" provision, which calls for the 
automatic termination of the tribunal after five years, allows 
for the experiment to be canceled if it proves unsuccessful. The 
~emorandurn also reports that a committee of most of the Assistant 
Attorneys General is studying the issue, under the direction of 
Deputy Solicitor General Paul Bator. I understand that the 
committee's report, which endorses the proposals with some 
reservations and recommendations, will be submitted to the 
Attorney General early next week. 

Professor Meador's article supports the Chief Justice's 
observations and recommendations. Meador believes that the five 
year sunset provision permits "a test run that is inexpensive and 
free of risk." He argues that the proposed study of the workload 
of the Supreme Court should be broadened to include the entire 
federal judicial system. 

The American Judicature Society's panel discussion may 
be of particular interest to Mr. Baker because two Fifth Circuit 
judges participated: Patrick E. Higginbotham and Alvin B. Rubin. 
Other panelists included Professor Meador and former Senator 
Roman L. Hruska, who served as Chairman of the Commission on 
Revision of the Federal Court Appellate System. 

Judge Rubin expressed concern that the creation an 
additional appellate level would delay further the resolution of 
cases. He stated that "[t]he one thing we must avoid at all 
costs is the further fragmentation of our appellate process by 
injecting another decision level where cases will have to wait 
for attention." Judge Higginbotham questioned whether the 
problem of intercircuit conflicts is "so fundamental as to 
justify structural change." He pointed out that not all such 
conflicts require resolution. As Professor Arthur Hellman 
observed, the Court has chosen increasingly to deny petitions for 
certiorari despite a conflict among the circuits. Judge 
Higginbotham cautioned that reasoned analysis should not be 
sacrificed to the quest for a quick resolution of conflicts. 
Indeed, the development of the law in various circuits may assist 
the Supreme Court's consideration of complex and difficult 
issues. 

Other options which have been considered to reduce the 
workload of the Supreme Court, on which Mr. Baker might wish to 
comment, are: the abolition of diversity jurisdiction, which 
would reduce the caseload of all federal courts; and the 
elimination mandatory appe llate jurisdiction. OLP has prepared a 
number of papers concerning diversity jurisdiction which we would 
be pleased to provide for your information. 
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( U.S. Departm( · of Justice 

Office of L~gal Policy 

Assistant Attom.:y General Washingrvn. D.C. :!0530 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

Edward c. Schmults 
Deputy Attorney General 

Jonathan C. RosU.~R 
Assistant Attorfj-ey General 

The Chief Justice's Proposals 
Supreme Court's Workload 

Concerning the 

This memorandum responds to your request for an analysis 
of the Chief Justice's proposals for-reducing the Supreme Court's 
workload and for suggestions concerning tentative DOJ positions 
on these proposals. Your reference is presumably to the proposals 
in the Chief Justice's recent address to the ABA (coov attached). 
The Chief Justice's statement contained two 'major recommendations: 

. ~· The first was the creation of . a commission composed of 
representatives of the three branches of government to carry out 
a general study of the workload of the federal courts and to 
recommend reforms. A proposal along these lines passed the 
Senate as S. 675 in the 97th Congress. While one may harbor 
doubts about the value of yet another study commission, a body 
of this sort might help focus attention on the problems of the 
courts, provide a useful forl,litl for discussion and study, and 
improve interbranch coordination. Tentatively, our position on 
this type of proposal would probably be one of support or a 
favorable "no objection" position. 

The second recommendation was the creation of an 
intercircuit panel or tribunal to handle some of the workload 
that is presently carried by the Supreme Court. The remainder 
of this memorandum will discuss that recommendation in greater 
detail. Section I discusses the general character of the pro­
posal, its relationship to earlier proposals to create a "National 
Court of Appeals,• and our position on earlier proposals of this 
type. Section II discusses questions of policy affecting the 
Department's position on the proposal. Section III discusses 
questions of design raised by the proposal. 

I. THE INTERCIRCUIT TRIBUNAL PROPOSAL 

Proposals along the . lines suggested by the Chief 
Justice are now generally characterized as proposals to create an 
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"Intercircuit Tribunal." These have appeared in various 
forms, 1/ but usually with the following comment elements: 

The Intercircuit Tribunal would be a pool of circuit 
judges, most likely including one or two judges from each circuit. 
The panels of the Tribunal would hear cases referred to the 
Tribunal by the Supreme Court and render nationally binding 
decisions. ~/ In some versions of the proposal the Supreme Court 
would have full discretion to refer cases to the Tribunal, but in 
others references would be limited to specified classes of cases 
such as those involving intercircuit conflicts or those affecting 
the administration of national programs. 3/ The panels 0£ the 
Tribunal would be fairly large (e.g., seven judges), and their 
decisions would be reviewable by the Supreme Court on ce·rtiorari. 
The Tribunal would initially be created on a temporary basis 
(e.g., five years). At the end of that time Congress would 
review its work and decide whether it should be continued. 

The Intercircuit Tribunal proposal differs from most 
earlier "National Court of Appeals" proposals in that (i) it 
would be composed of sitting judges drawn from the· circuit 
courts, rather than new judges permanently appointed to it; and 
(ii) it would initially be established fer a limited trial 
period. 

In the 97th Congress I testified in opposition to a 
conventional type of "National Court of Appeals" pPoposal, which 

1/ 

3/ 

See,~., H.R. 4762, 97th Cong., 1st Sess. (1981); Leventhal, 
A Modest Proposal for a Multi-Circuit Court of Appeals, 24 
Am. U. L. Rev. 881 (1975); Cutler, "Help for High Court," 
N.Y. Times, Nov. 1, 1982, at A-19. 

The particular proposal advanced by the Chief Justice does 
not specify how cases would get to the special panel. 
Reference from the Supreme Court and direct appeal to the 
panel from the courts of appeals would both be consistent 
with his remarks. See the attached statement at 9-10. 

The particular proposal advanced by the Chief Justice takes 
a restrictive approach to jurisdiction, but would apparently 
make re f erence of qualifying cases mandator y. The function 
of the s pecial pane l would be to "hear and decide all 
inte rcircuit conf l i cts and poss ibl y, in addition, a defi ne d 
category of statutory interpretation cases." See the 
attached statement at 9-10. 
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was introduced as s. 1529. 4/' We also sent an unfavorable 
response letter concerning s. 2035, a national court proposal 
introduced by Senator Heflin. 5/ s. 2035 was similar to the 
Intercircuit Tribunal proposal-in that it contemplated a court 
composed of sitting circuit judges but differed in that it had no 
provision for a limited trial period. 

Our most recent statement was in my letter to Senate 
Dole concerning the bankruptcy package. 6/ The Dole and Butler 
bankruptcy packages in the 97th Congress-contained a fully 
developed Intercircuit Tribunal proposal which had been intro­
duced earlier by Rep. Kastenmeier as H.R. 4762. I stated in my 
letter that we did not believe that a sufficient case had been 
made for the proposal at that time, but suggested that it might 
merit further study. 21 

II. QUESTIONS OF POLICY 

At the direction of the Attorney General, I have 
convened a Committee composed of most of the Assistant Attorneys 
General to study and assess the Intercircuit Tribunal proposal. 
The Corrunittee will be chaired by Deputy Solicitor General Paul 
Bator.. While a final decision will have to await the completion 
of the Committee's work, my own views at this point are as 
follows: 

The Intercircuit Tribunal proposal avoids many of the 
problems of earlier national court proposals. Since the Tribunal 
would be composed of sitting circuit judges, the proposal avoids 
the danger of downgrading the courts of appeals by creating a new 
separate tier above them. It also avoids the risk of creating a 
powerful, independent court whose general views might be out of 
step with those of the Supreme Court. The "sunsetting" provision 
-- automatic terinination after five years -- reduces the likeli­
hood of long-range harm· if the Tribunal does not work out in 
practice. 

!/ 

5/ 

6/ 

7/ 

See Statement of Assistant Attorney General Jonathan C. Rose 
Before the Subcomm. on Courts of the Senate Con::m. on the 
Judiciary Concerning s. 1529, s. 1531, and s. 1532 (Nov. 16, 
1981) • 

See Letter of Assistant Attorney General Robert A. McConnell 
to Senator Strom Thurmond Concerning s. 2035 (May 25, 1982). 

See Letter of Assistant Attorney General Jonathan C. Rose to 
Senator Robert J. Dole (Nov. 18, 1982). 

See id. at 4-5. 
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The principal benefits offered by the proposal are a 
reduction of the Supreme Court's workload and an enlarged capacity 
for resolving interjurisdictional (intercircuit and interstate) 
conflicts. On the workload point, we have argued in the past in 
opposing national court proposals that the time savings for the 
Court would be offset by the need to supervise the new natio~al 
court closely and to review many of its decisions; by the tice 
required for decisions concerning reference to the Tribunal: and 
by the increase in applications for review to the Supreme Court 
that would result from the reform. All of these points merit 
careful examination in the course of the Committee's work. I 
would note briefly, however, that these points strike me as 
exaggerated and that I do not find it very credible to suppose 
that such incidental effects could significantly o!:fset --the tine 
savings to the Court resulting from the ability to delegate a 
large part of its caseload to another body for decision on the 
merits. 

With respect to the value of the Tribunal as a means of 
resolving intercircuit conflicts, we have arguec in the past that 
such conflicts, outside of a few narrow areas, are not very 
common and not particularly harmful. This is an empirical 
question which has been the subject of past debate, to which I 
would have little to add at this point. 

Government litigators sometimes perceive a positive 
value in differences among the circuit. The government is new 
free_to refrain from acquiescing in the decisions of particular 
courts of appeals, and to seek favorable decisions in other 
circuits, for as long as the circuits remain divided on an issue. 
This freedom would be reduced by the creation of an enlarged 
capacity for rendering nationally binding decisions. The oppo­
sition of some of the Department's litigating Divisions to the 
Intercircuit Tribunal proposal may rest in part on this concern. 

While the proposal does have this drawback from the 
standpoint of the litigational self-interest of the government, 
this cost must be balanced against the benefit to the public 0£ 
improved consistency and predictability in federal law. Oppo­
sition to the proposal reflecting a desire to preserve the 
government's ability to take advantage of intercircuit conflicts 
tends to undercut the argument that such conflicts occur infre­
quently or have.little significance. The proposal also offers 
some definite advantages for government litigation -- it would 
reduce the need to re-litigate in different circuits issues which 
the Supreme Court does not have time to decide, and it would 
enable the Solicitor General to apply to the Supreme Court for 
review in connection with a larger number of decisions adverse to 
the government. 

III. DES.IGN OF THE TRIBUNAL 

The various versions of the Intercircuit Tribunal 
proposal have differed concerning some important points: the 
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number of judges to serve on the Tribunal; the manner of their 
selection; and the types of cases to be re:erred to them. ' some 
brief conunents on these questions may be useful. 

The Number of Judqes. Some versions of the proposal 
would require that two judges from each circuit be assigned to 
the Tribunal. 8/ However, the size of the circuits varies from 
four active judges (the First Circuit) to twenty-three active 
judges (the Ninth Circuit). It makes no sense to re~uire appoint­
ment of the same number of judges from circuit courts whose size 
varies by a factor of six. The better approach would be to 
provide for selection of at least one judge from each circuit, 
and beyond that to give the selecting authority discretion to 
ass·ign a larger number of judges from some circuits. ~~ 

-
The Method of Selection. 

have been suggested to selection of 
as follows 9 I: 

The different approaches that 
the Tribunal may be grouped 

(i) selection by the Supreme Court, or by 
the Chief Justice with the concurrence 
of most of the Associate Justices 

(ii) selection by the Chief Justice alone or 
by the Judicial Conference 

(iii) selection by the individual circuit 
courts or their judicial cou~cils. 

As a matter of abstract design, option (i) seems the 
best. The utility of the Intercircuit Tribunal would depend on 
the willingness of the Supreme Court to refer cases to it and to 
let its decisions stand. This would in turn depend to some 
extent on the confidence of all the Justices in the judges on it. 
The modes of selection specified in (i) would assure that most of 
the Justices approved of each of its judges. Since the Justices 
are familiar with the capabilities of all the circuit judges in 
the country as a result of reviewing their decisions, they would 
be in a good position to choose the judges who are best-qualified 
to serve on the Tribunal. 

One of the options under (ii) is selection by the Chief 
Justice alone. This would follow the nornal approach to assign-

· rnent of judges ·fo special or temporary courts. Corn.'Tlitting the 
selection exclusively to the Chief Justice night produce a 
Tribunal whose philosophic outlook would be closer to that of the 

8/ This is true of the Chief Justice's proposal. See the 
attached statement at 9. 

'}_/ The Chief Justice's statement does not propose any method 
of selection. The ensuing discussion relates to methods 
proposed in other versions of the pro?osal. 
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Administration than a selection process ~hat also involved all 
the Associate Justices. The othe= option under (ii), selection 
by the Judicial Conference, could also effectively assign a large 
role to the Chief Justice, given his dominant position in the 
Conference. 

The final option, (iii), would have the individual 
circuit courts or circuit councils designate judges from their 
circuits to serve on the Tribunal. This approach seems least 
satisfactory, though it is the one that is currently favored in 
Congress. The value of the Tribunal would depend on the Supreme 
Court's attitude towards it, not on the preferences of the judges 
of the lower courts. 

Referrable Cases. It seems preferable to give the 
·Supreme Court full discretion in deciding on what cases to refer 
to the Tribunal. This would maximize the value of the experiment 
by enabling the Supreme Court to try out reference of different 
kinds of cases. It would also avoid the work that would be 
required of the Justices in deciding whether a jurisdictional 
prerequisite for reference to the Tribunal (e.g., an intercircuit 
conflict} was satisfied. 10/ 

CONCLUSION 

My attitude toward the Intercircuit Tribunal proposal 
is basically favorable though this view is not shared by at least 
sor~_e __ of the li~_igating Di visions. I would emphasize, however, 
that the problems addressed by the Int~±circuit TribunaI proposal 
are a. limited part of the general problems facing the courts, and 
that the proposal should not be allowed to divert attention from 
other pressing concerns. For example, the enormous burden 
imposed on the district courts by diversity jurisdiction -- which 
now arbitrarily moves over 50,000 state law cases a year into the 
federal court system -- is at least as deserving of immediate 
Congressional response. In our future statements on the Inter­
circuit Tribunal proposal -- whatever final position we may come 
to on it -- I think it would be well to call attention to the 
many other reforms needed in the federal court system. 

10/ This conclusion is inconsistent with a feature of .the Chief 
Justice's 'proposal, which would limit the special panel's 
jurisdiction to intercircuit conflicts and perhaps certain 
statutory cases, and make reference of such cases mandatory. 
See note 3 supra. 
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• The Journal requested Daniel J. 
Meador of the University of Virginia 
Law School to comment on Chief Justice 
Burger's state of the judiciary address, 
the text of which begins on page 442. 

Professor Meador was reluctant to 
take this assignment, fearing it might 
appear to be the sort of instant analysis 
made by television commentators within 
minutes of a president's state of the 
union address. 

But he agreed to express his views 
"because of the importance of the sub­
ject and the commendable interest of the 
Journal in putting the matter before the 
bar of the country." 

By Daniel J. Meador 

THE chief justice is understandably ap-
. prehensive about "crying wolf." He need 
not be. Whether or not one likes the 
metaphor of the wolf, I believe that the 
evidence establishes beyond reasonable 
debate the existence of problems within 
the federal judiciary that pose a threat to 
the administration of justice under law. 

Problems that are structural, jurisdic­
tional, procedural, and managerial are 
present in varying degrees at all levels of 
the system. The problems concerning the 
Supreme Court and the appellate strata 
of the system are among the most press­
ing, and the chief justice primarily ad­
dresses those. 

Trouble at the lop 
There are two related problems: the 

overload on the Supreme Court and the 
inability of the federal judiciary to render 
a sufficient number of defi nitive and 
clarifying appellate decisions having 
nationwide binding effect. Even if I were 
not independently persuaded of these 
difficulties, I would be content to abide 

The chief justice's proposals 
are not radical, would involve 
little expense, carry no risk of 
harm to· the system or 
anyone's interest, and hold 
potential for significant 
accomplishment. 

448 American Bar Association Journal 

Daniel J. Meador 

A Comment on the 
Chief Justice's 
Proposals 
the judgment of some of the best thinkers 
on the American legal scene since the 
mid-20th century. Three groups in the 
1970s, consisting of able judges. lawyers, 
and academicians. all reached the con­
clusion that there are serious difficulties 
at the top of the federal judicial pyramid. 

The nine-member study group under 
Prof. Paul Freund, the 30-member Advi­
sory Council on Appellate Justice under 
the chairmanship of Prof. Maurice 
Rosenberg. and the 18-member commis­
sion under Sen. Roman Hruska gave 
several years of thought to the subject 
before reaching this conclusion. 

Nothing since has significantly altered 
the situation. Indeed. a solid majority of 
the members of the Supreme Court 
within the last eight months has testified 
publicly, in one way or another, that the 
Court has more business than it can rea­
sonably handle. Some cases that should 
be decided are not decided at all; some 
that are decided are not dealt with as well 
as they should be. The desirable reme­
dies for the situation are debatable, but, 
with due respect to the skeptics, I submit 
that Congress, with the support of the 
bench and the bar, should focus attention 
on possible remedies and accept the 



judgment that there are difficulties in the 
federal courts requiring more than 
band-aid attention. 

In his address Chief Justice Burger 
puts forward two specific proposals for 
congressional action: the creation of a 
study commission on the federal 
judiciary and the creation of a special 
appellate panel to resolve intercircuit 
conflicts. These are comparatively un­
complicated proposals involving no 
lengthy or intricate statutory drafting. 
They build on ideas that have been 
widely discussed. They are not radical. 
they would involve little expense. they 
carry virtually no risk of harm to the 
system or to anyone's interest. and they 
hold potential for significant accom­
plishment. 

Settling federal law 
The proposal to create a special ap­

pellate panel derives from and builds on 
an idea that has been discussed for more 
than a decade. The idea is to create an 
appellate forum that would increase the 
capacity of the federal judiciary to settle 
federal law questions nationwide. 
thereby resolving intercircuit conflicts 
and clarifying uncertainties. The need 
and desirability of that forum now attract 
bipartisan recognition . although not uni­
versal agreement. 

The chief justice's proposal is aimed at 
implementing that concept. The proposal 
is fresh in detail as to how this tribunal 
would be constituted and administered. 
Previous proposals have pointed in the 
direction of creating a new appellate 
court positioned between the existing 
courts of appeals and the Supreme 
Court. to be composed of either circuit 
judges sitting by designation or of per­
manent judges of its own. 

In contrast, the chief justice proposes 
a special "panel" of circuit judges to be 
attached administratively to either the 
U.S. Court of Appeals for the Federal 
Circuit or the Temporary Emergency 
Court of Appeals. Most significant of all 
is that this is the first time the chief jus­
tice has endorsed formally a specific 
means of addressing these problems. 
Until now he has only urged study of the 
matters . 

Under the chief justice's suggestion 
the mission to be performed by the new 
appellate panel would be essentially the 
same as that envisioned in discussion 

during the last decade for this type of 
court: deciding intercircuit conflicts . The 
premise is that there is a significant 
number of these conflicts calling for res­
olution in the interest of clarity and uni­
formity that the Supreme Court cannot 
reach because of its overload and a large 
number of pressing constitutional ques­
tions . 

Estimates vary as to the magnitude of 
these intercircuit conflicts; they range 
from as few as .a dozen up to several 
dozen a year. Whatever the precise mag­
nitude. however. there seems to be gen­
eral agreement that there are a sufficient 
number of those conflicts to make worth­
while a mechanism for resolving them 
and that a mechanism does not exist in 
the overloaded Supreme Court . Thus . 
the new forum is envisioned as an over­
flow chamber to which the Supreme 

The chief justice envisions 
staffing the panel with 
circuit judges sitting by 
designation. It has been 
recognized as the most 
desirable means of 
composing a new appellate 
cou("t. 

Court would refer these cases - princi­
pally involving statutory questions-for 
resolution. 

Although the chief justice emphasizes 
intercircuit conflicts. he also mentions 
statutory questions even though there 
may be no conflict. He is sound on this 
point: uncertainty about the ultimate 
meaning to be given statutory provisions 
can make the work of lawyers and ad­
ministrators difficult and more costly to 
citizens and to government. 

What is important here is the creation 
of a mechanism to decide these cases 
with nationwide binding effect. The pre­
cise means is less important than that 
some mechanism be established . The 
chief justice's specific proposal has the 
advantage of using the administrative 
personnel and physical facilities of an 
existing forum, one that already has 

nationwide appellate jurisdiction. This 
method of increasing appellate capacity 
at the top of the system would involve 
the smallest outlay of funds and the least 
alteration of existing structure of any of 
the proposals made thus far. It requires 
no new judgeships. 

Staffing the panel 
The statute creating the special panel 

would need to specify the composition of 
the panel. The chief justice envisions 
staffing the panel with circuit judges sit­
ting by designation. There is much to be 
said for this idea. In recent years it has 
been increasingly recognized as the most 
desirable means of composing a new ap­
pellate court. Because the chief justice 
already is vested with statutory authority 
to designate circuit judges to sit on 
courts other than their own. no new 
statutory provisions are needed for that 
purpose. The statute should specify the 
number of judges that would constitute 
the panel. 

The chief justice's suggestion of seven 
or nine judges seems about right; how­
ever. no "pool" of a larger number is 
necessary . Both active and seninr circuit 
judges should be eligible. They should sit 
en bane in every case. Designations 
should be for a substantial period of 
time. not on a case-by-case or a short­
term basis. in order to provide stability 
and continuity in decision making and in 
the develop_ment of case law. The chief 
justice mentions six months to a year . A 
minimum of two years on the panel 
seems preferable. with a staggered rota­
tion. to assure the requisite continuity 
and stability. The objective of introduc­
ing more certainty and uniformity into 
federal law could not be achieved as well 
through a frequently shifting collection 
of judges. In view of its function and 
composition this body might appropri­
ately be named the Intercircuit Panel of 
the United States Courts of Appeals. 

A significant element in the chief jus­
tice's proposal is the "sunset" provision. 
The special panel would be in existence 
for onl y five years. unless continued by 
another act of Congress. This should go 
far toward satisfying people skeptical as 
to need as well as those apprehensive 
about any ~ew federal jurisdictional ar­
rangements. 

If there is no need or if the special ap­
pellate forum serves no useful purpose. 

April , 1983 • Volume 69 449 



we should be able to learn that within 
five years. On the other hand. if the 
forum is a worthwhile idea with benefi­
cial effects for the legal system. that too 
should become evident within five years. 
Because the forum would be a panel con­
sisting of existing circuit judges, it could 
be discontinued with ease. 

Holmes reminded us that all life is an 
experiment. This is particularly true in 
matters such as these. We need a way to 
test the utility of a device for enhancing 
the national appellate capacity. which. at 
the same time. may prove to be a device 
for alleviating pressures on the Supreme 
Court. Not only can we determine the 
utility of the new forum as a means for 
settling national law. we also may be able 
to determine the extent to which the 
availability of this forum enables the Su­
preme Court to function with that quality 
of deliberation and care we expect of the 
Court on legal issues of the highest na­
tional importance. The chief justice' s 
proposal would provide a test run that is 
inexpensive and free of risk. The propo­
sal also would leave the Supreme Court 
in position to determine the amount and 
kind of help it and the system need . 

Chief Justice Burger is surely right in 
saying that this proposal can be enacted 
promptly by Congress without further 
~tudy. Bills aimed at the same objective, 
introduced by Sen. Howell T. Heflin of 
Alabama and Rep. Robert W. Kasten­
meier of Wisconsin . were pending before 
the last Congress. and two hearings were 
held in the Senate. After a decade of de­
bate. a modest . temporary device of this 
sort seems ripe for adoption. 

If the Supreme Court justices were to 
rally behind this idea- or any other spe­
c ific proposal - that action might have 
more positive influence on Congress 
tha n any other step. The Judge' s Bill of 
19:!5, establishing th e current certiorari 
jurisdiction, resulted largely from a few 
justices submitting a proposed statute to 
Congress . If even three or four of the 
justices would unite o n a specific meas­
ure such as that suggested by the ch ief 
justice . Congress would likely take note 
in a way that it does not whe n the indi­
vidual justices speak in all directions . 

Examining the federal judiciary 
A properly constituted study commis­

s ion on the federal judiciary is a neces­
sary step because Cllngress is not like ly 
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to have the time and res9urces to study 

these matters sufficiently. Theoretically 
the judiciary committees of the Senate 
and House can study a subject. gather 
information, discuss proposed solutions. 
and develop effective measures to over­
come the judiciary's problems . But the 
realities are that the overwhelming de­
mands concerning the economy. national 
defense. taxation. social security . and 
constituent needs crowd out serious con­
sideration of court problems. A commis­
sion can provide· Congress with a biparti­
san mechanism for gathering informa tion 
and developing sound solutions to the 
difficulties besetting the federal courts . 

The Hruska Commission submitted its 
final report in 1975. Although it did an 
excellent job and developed ideas that 
continue to merit serious attention. it had 

The strongest influence on 
'Congress might be to have 
the justices rally behind one 
proposal. For example, the 
current certiorari jurisdiction 
resulted from a few justices 
submitting a proposed 
statute. 

a relatively narrow mandate : it could 
deal only with th e appellate courts . It is 
necessary that we examine the federal 
judiciary from top to bottom to develop 
an integrated. co-ordinated blueprint tha t 
will equip the entire system to handle its 
business effectively in the late 20th cen­
tury . While th e chief justice speaks of a 
commission in relation to th e Supreme 
Court's business. a new commission 
should not be confined to anything less 
than the concerns of the entire federal 
judiciary . Justice Sandra O'Connor made 
this point in a speech she delivered in 
New Orleans a few hours before th e 
chief justice gave his address. 

In recent years many ideas have been 
advanced for imprt)Ving the federal 
judiciary. and many data have been 
gathered. The major challenge now is to 
bring together a ll of the ideas and infor­
mation a nd to formulate a well-thought· 

out plan that will attract a broad spec­

trum of support. A commission com­
posed of officials from the t~ree 

branches of the government and knowl­
edgeable lawyers and academicians 
seems the most promising way of 
achieving that objective . Final authority 
of course. would lie in Congress to con­
sider and enact the proposals developed . 

Proposals for a commission of this sort 
have been under consideration for some 
time . The idea was discussed at an 
American Enterprise Institute confer­
ence in 1980. Two years ago at the an­
nual Interbranch Seminar on the Ad­
ministration of Justice at Williamsburg. 
held under the aegis of the Brookings In­
stitution. the proposal received support 
from several quarters. Judge J. Clifford 
Wallace of the ~inth Circuit. as a result 
of his survey of the federal juJiciary"' 
needs for the remainder llf th i~ century. 
concludeJ that a study commission is a 
necessary st ep. Chief Justice Burger"s 
explicit endor ... ement shl1uld give im­
petus to the proposal in Congress. 

President should act 
This commission is of sufficient im­

portance in the equipping of the fede ral 
judiciary to deal with ih role that l 1.:lln­
sider it appropriate to urge that the 
president. with the assistance of the De­
part men! of Justice. act to create the 
commission if Congress itself does not 
do so by the close of the current session. 
It would be helpful if the chief just ice 
himself were to make this recommenda­
tion to the rresident. An aJministration 
that appointed a bipartisan commission 
to strengthen the social security system 
should be open to a similar step regard­
ing the third branch of the government. 

The American Bar Association lllng 
ago endorsed the concept of a national 
appellate forum to do what Chief Justice 
Burger now recommends. The Associa­
tion should not hesitate to support this 
proposal. and it should lend its influence 
to the creation of a swdy commission to 
com,ide r the full range of problems con­
fronting th e federal judiciary . --'ourna/ 

( l>1111icl .I . Meador i.1 Jamc.1 l\ fo11roc 
Prrifrssor a11cl cliri'ctor 1>( th e Graduate- · 
Program .for J11dg<'.I' lit the U11i1·crsity <f 
Virgi11ia Luu· School . H e \\'II.I 1111 11.l'sist­
a11t attomev general in the Depart1111•11t 
<!f JuJtice .fi'om 1977 to !97V.) 

I :-..... 

!t~J 

·~ 

f, 
y_.i 

~ 
I 
' ~ 
••• ' 

I!' 





for an overburdened Suprente 
Court: is relief in sight? 

At the mid-year meeting of the American judicature 
Society February 5 in New Orleans, New York Times 
Supreme Court correspondent Linda Greenhouse moder­
ated a panel of seven lawyers, judges, and law professors 
which examined the workload of the U.S. Supreme Court, 
and what can be done to alleviate it. Here is an edited 
transcript of that discussion. (The participants were given 
an opportunity to review the transcript and make minor 
modifications.) We invite your comments. 

Linda Greenhouse: Our job today is to 
focus on the overload on the Supreme Court, 
to diagnose it for what it is, to examine some 
possible remedies and to ascertain whether 
some of those remedies might, in fact, be 
worse than the disease. First, I am going to 
ask the panel to make the case for change; if 
they believe, in fact, that structural changes 
are needed. Then, we will debate the remedies. 

This is a discussion that has been going on 
for a very long time-a National Court of 
Appeals was first proposed in the 1880s. In 
modern times, the driving force that has kept 
that debate alive has been the chief justice 
who appointed Professor Freund's Commis­
sion in 1971. The search for relief for the 
Court's workload has been high on Chief Jus­
tice Burger's agenda for virtually his entire 14 
year tenure. (See "Responding to the Court's 
workload: a short history," page 400.) 

In 1971 when the Supreme Court received 
3,600 new filings, the chief justice warned in 
his annual speech that "we cannot keep up 
with the volume of work and maintain a 
quality historically expected from the Su­
preme Court." A few months ago, during a 
term that will probably produce about 4,200 
filings compared to 3,600, the chief justice 
warned that "if some changes are not made, 
the work of the Court will fall more and more 
behind, and quality will suffer." And last 
summer, Justice Stevens livened up this de-

bate considerably, allying himself with the 
Freund Commission's proposal for a court 
that would assume the Supreme Court's screen­
ing function. (See "What the justices have 
said about the Court's workload," page 404.) 

Before we begin, let me give you some up­
dated statistics. Filings at the Court this term 
continue to decrease. They are now about 
2,300 compared to 2,430 at this time in the 
term last year. Interestingly, the pauper filings 
are just about even. The decrease has come in 
the paid filings, which may be as much of a 
reflection of the economy and people's wil­
lingness to pay for lawyers as anything else. 
The last term saw a big jump in the number of 
cases accepted for argument (certiorari grants 
last year were up 14 per cent over the previous 
term for a total of 210 granted cases), but the 
Court seems to be making a concerted effort to 
hold down then um her of grants this year. The 
96 cases granted so far represent a drop of 18 
per cent from this time last year. This trend 
indicates to me that there is a fair amount that 
the Court can do to help itself. 

Now let me throw out a few questions. Are 
the raw numbers, the sheer size of the docket, a 
valid indication of the Court's real workload? 
How intolerable are conflicts among the cir­
cuits? How integral a part of the Court's work 
is the screening function? And finally, is the 
Court now doing everything in its power 
without outside help to manage its workload? 
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Professor Daniel ]. Meador: I would say 
there are two problems that ought to be kept 
separate, because the remedy for one may not 
be the remedy for the other. One is the over­
load on the Supreme Court. I am satisfied in 
my own mind that there is an overload. Eight 
justices have now spoken to that effect, and 
only one member of the Court has said 
nothing in the last seven or eight months. 
That alone is rather persuasive evidence, but 
even if they had all been silent, it seems to me 
that over 4,000 filings a year attacks the capac­
ity of nine justices to do the kind of job we 
expect the Court to do. 

There is another separate problem that 
overlaps and is related to it, and yet is distinct. 
That is the lack of appellate capacity in the 
federal judicial system as a whole; the lack of 
adequate means to deliver decisions on ques­
tions of federal law that have nationwide 
binding effect, and to do so within a reasona­
ble time. We need to think about solutions 
that address both of those problems. 

Senator Roman Hruska: I hope the time 
has come or will soon come when we will 
have a consensus on at least four points: 

• that the burden of the Supreme Court is 
beyond a reasonable capacity; 

• that the judicial system lacks the capac­
ity, as pointed out by Professor Meador, to 
render an adequate number of decisions of 
nationwide binding effect; 

The participants 
on the panel 
Moderator: Linda Greenhouse, Supreme Court 
correspondent, New York Times. Panelists: Paul 
A. Freund, Carl M. Loeb University Professor 
Emeritus, Harvard University Law School, who 
served as Chairman of the Study Group on 
Supreme Court Caseload; Arthur D. Hellman, 
Professor of Law, University of Pittsburgh, who 
served as Deputy Executive Director for the 
Commission on Revision of the Federal Court 
Appellate System; Patrick Higginbotham, 
Judge, United States Court of Appeals for the 
Fifth Circuit; Roman L. Hruska, Attorney, Oma­
ha, Nebraska, who served as United States 
Senator from Nebraska and Chairman of the 
Commission on Revision of the Federal Court 
Appellate System; Daniel J. Meador, James 
Monroe Professor of Law, University of Virginia, 
who served as Assistant Attorney General in 
charge of the Office for Improvements in the 
Administration of Justice; Alvln B. Rubin, Judge, 
United States Court of Appeals for the Fifth 
Circuit; and Robert L. Stern, Attorney, Chicago, 
Illinois, who served as Acting Solicitor General 
and as a member of the Study Group on 
Supreme Court Caseload. Chief Justice Warren 
Burger attended the discussion and made a few 
extemporaneous comments at its conclusion. 
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• that the most appropriate remedy is to 
create some court which will be above the 
circuit courts of appeals and below the Su­
preme Court, which will deal with the prob­
lem of increasing the capacity for the appel­
late jurisdiction; and, 

• that this new court will be a court of 
reference jurisdiction so that the Supreme 
Court may remain supreme and in control of 
its docket. 

Now, I do hope that we are going to have 
that kind of consensus soon, and then we can 
repair to the task of fleshing out the frame­
work which follows those principal points. 

fudge Alvin Rubin: I know the Supreme 
Court is overburdened only because they say 
they are. That sounds at least skeptical, and 
perhaps, iconoclastic. But in terms of actually 
decided cases, the Supreme Court is deciding 
about 150 a year, and writing about 135 opin­
ions. Divided by nine, that comes out to an 
average of about 15 opinions a year. I under­
stand that if the Supreme Court is measuring 
its intake properly, those are all very difficult 
and very important cases. But it averages out 
to only slightly more than one opinion a 
month, and that is not an impossible work­
load, even for very hard cases. 

The workload is a measure of the applica­
tions for certiorari and the perceived diffi­
culty of examining those applications, and 
screening out from them the 150 cases or so 
that will be heard. Whether the Supreme 
Court is overburdened, then, depends in part 
on what is done in handling those cert peti­
tions-who reads them, and how carefully 

and how intensively and how many are left 
unheard that need to be heard. I think we 
should address that question, rather than the 
question of whether 150 cases are too many 
for a court to hear. We should also address the 
question whether there are cases that should 
be heard but cannot be because of the Su­
preme Court's workload. 

The one thing we must avoid at all costs is 
the further fragmentation of our appellate 
process by injecting another decision level 
where cases will have to wait for attention. 
Someone will have to decide what attention 
petitions get, and they will have to go some­
where else to get that attention. The process 
right now, hard as the courts of appeals may 
work, is almost unconscionable. Nowhere in 
the nation does it take less than four or five 
years-and sometimes it is seven or eight­
from the time a district court receives a case 
until the time the Supreme Court acts on cert. 
I don't think we can afford to put further 
stress on the system with further delay. So 
when we talk about solutions, we ought to be 
thinking, "How can we expedite the process, 
reduce the work, and not add further decision 
points, further delay and further expense?" 

At the outset, I said, provocatively, that 
only the members of the Court itself really 
know whether there is an urgent need for a 
new court. They say that there is, and the data 
support their conclusions. When the Hruska 
Commission held its hearings, I testified that 
Congress should create a national court of 
appeals to hear the cases that the Court is now 
unable to take. That court should have a 
limited term and should be composed of in­
cumbent appellate judges rather than newly­
appointed ones. After an experiment of, per­
haps, five years duration, the need for it 
should be reconsidered. 

Professor Arthur Hellman: Professor Mea­
dor is quite right in saying that there are two 
separate issues here. Is the court overworked? 
And separately, are there issues of national 
law that should be decided on a nationally 
binding basis but are not being decided? On 
the overwork issue, one of course must con­
sider the statements that have come from so 
many of the justices in recent months. And yet 
it puzzles me a little. Yes, 4,500 cases are a lot 
of cases, but they are not like cases in the 
courts of appeals. More than 90 per cent of 
them are petitions for certiorari. The Court 
does not have to decide them on the merits. 
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Second, in deciding whether to decide them, 
the Court need not consider whether the court 
below was wrong, but whether there is an 
important issue. That, it seems to me, is a 
much less time-consuming process than de­
ciding whether there was probable error in 
the court below. A few years ago, Justice 
Brennan said that more than 70 per cent of 
those petitions were so clearly not cert worthy 
that not even one justice wanted to discuss 
them at conference. That percentage may be 
even higher today. I confess that I am a little 
puzzled at these statements that case selection 
is just impossible; it seems to me it ought not 
to take that much time. 

On the question of the national appellate 
capacity, there are two ways of looking at this. 
There has been a lot of attention paid to inter­
circuit conflicts that the Court supposedly 
does not resolve. In my research thus far, I 
have not found very many square conflicts, or 
even side-swipes, as someone has called them, 
that the Court doesn ' t resolve. For the most 
part, a conflict comes up and the Court seizes 
the case. The more difficult question is 

. whether the Court is engaging in what I 
would call interstitial lawmaking. The Court 
hands down a landmark decision, and then 
maybe says nothing about that area of law for 
several years. That, I think, may be the prob­
lem in the lack of national appellate capacity. 

judge Patrick Higginbotham: I think when 
the Court says that it is overworked, we can 
take it at face value, but respond to it by 
understanding what may be afoot. When I 
hear discussion about structural change and 
appellate workload, I hear the drumbeat of 
the Commission on Revision of the Federal 
Court Appellate System. The Commission 
stated that there were four particular prob­
lems: they said there were unresolved intercir­
cuit conflicts; that there was delay in resolv­
ing those conflicts; that the Supreme Court 
was overburdened; and that there was uncer­
tainty as to whether conflicts might exist. 
Three of those four, it seems to me, are over­
lapping considerations of intercircuit con­
flict. All sum to the question of whether or 
not the Supreme Court is now discharging its 
role as a national arbiter. 

We should be very careful when we suggest 
that these conflicts must each and all be 
resolved. First, it is often foolish to pursue 
what I think is an illusion, and that is "the 
certainty of the law,"-the quick answer to 

ROMAN L. HRUSKA 

the problem. Second, that quest places a pre­
mium upon a quick decision which may, in 
turn, engender another whole host of prob­
lems. I question whether these "conflicts" are 
so fundamental as to justify structural change. 

When we consider raw numbers, say, the 
4,000 cert petitions, we must look at the con­
tent of those 4,000 cases. A substantial percent­
age are made up of appeals in criminal cases, 
which is a direct product of having accorded 
free appeal to indigent criminal defendants. 
We get appeals in virtually all of these crimi­
nal cases, and the transcript, etc. is free . I don ' t 
suggest a change in the rule. I only make the 
point that a substantial percentage of the 4000 
are made up of cases not worthy of certiorari. 

Professor Paul Freund: In 1972, after our 
study group listened to each of the justices on 
the subject of the caseload, we concluded that 
the Court is now at the saturation point, if not 
actually overwhelmed. If trends continue, 
and if no relief is provided, the function of the 
Court must necessarily change. In one way or 
another, placing more reliance on an aug­
mented staff, the Court could perhaps man­
age to administer its docket, but it will be 
unable to adequately meet its essential respon­
sibility. Remedial measures comparable in 
scope to those of 1891 and 1925 are called for 
once again. 

The Court has progressively increased staff 
in the form of law clerks, and general clerks 
for the Court as a whole, from one to two per 
justice in 194 7, to three in the 1960s, to four in 
the 1970s. The Court has reduced standard 
oral argument from one hour to one-half 
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hour per side. The Court has dispensed with 
the filing of records on petitions for certio­
rari, which may have contributed to the 
number of improvident grants of certiorari. 

I think one can look at the prcxluct and the 
measures already taken, and ask whether the 
mcxlel which is presented is the right model. I 
think that model has been a bureaucratic one: 
the increase of staff, which results in a separa­
tion of performance from responsibility and a 
product which is related to the measures 
taken. I am speaking now of both the length 
and the proliferation of opinions, and the 
lack of what might be called a magisterial 
style, which law clerks cannot be expected 
and ought not to try to achieve. 

The 1891 and 1925 reforms have become 
part of the problem. In 1891, the intermediate 
court of appeals was intrcxluced, and that 
reform has now produced a big problem of 
conflicting decisions. The 1925 reform, which 
was very helpful at the outset in giving pri­
marily discretionary jurisdiction to the Su­
preme Court, has resulted in this flocxl of 
thousands of [cert] petitions per year. The 
mcxlel of the Supreme Court which we must 
adopt is either the bureaucratic model or the 
model of a small company of thinkers trying 
to settle fundamental legal questions to clar­
ify and illuminate in the pursuit of justice. 

Robert Stern: The major part of the prob­
lem is whether there are enough final appel­
late decisions being rendered in this country. 
There are cases of clear conflict, and others 
where the conflict is not so clear, which the 
Court is not disposing of. It may be easier for 
the Court to let a problem simmer in the 
courts of appeals until there are lots of con­
flicts and opinions. Butj ust think, that leaves 
many clients and lawyers out there who don't 
know what the law is on a particular subject. 

I am not talking about the length of time it 
takes to dispose of one case, but the time it 
takes to get the Court to decide issues after 
they have gone through the courts of appeals. 
It takes years, sometimes 10 years in tax cases. 
Sometimes they don't ever decide them. 

But there are a lot of questions which seem 
important and yet we would have to advise 
our clients that we don't think the Court 
would take them. And often you don't peti­
tion for certiorari. That convinces me not 
only that there is a problem with the work­
load, but that there is a problem as to whether 
more final appellate capacity is needed. 

ROBERT L. STERN 

Linda Greenhouse: I think we are lucky to 
have a panel that encompasses a range of 
attitudes and has raised very interesting 
points. Professor Freund, I think your point 
about the difference between a court that is 
thriving and a court that is surviving is par­
ticularly interesting. 

In our second round, I would like people to 
address themselves to whether they think fun­
damental change is needed in the structure 
and function of the Court itself or is there, 
perhaps, a second approach-an internal 
management approach-that can be accomp­
lished without structural change, such as J us­
tice Stevens' proposal to mcxlify the rule of 
four [and require five justices to vote] to grant 
cert? Are there legislative proposals that could 
reduce the Court's workload, such as abolish­
ing diversity jurisdiction, abolishing the 
court's mandatory appellate jurisdiction, lim­
iting statutory causes of action, and creating 
various specialized courts of nationwide j uris­
diction? And is there a danger of perhaps creat­
ing too much appellate capacity in the system? 

Professor Meador: I think Mr. Stern has 
made a very good point-it is not simply a 
matter of conflicts among the circuits, it is 
also a matter of unresolved issues. Erwin 
Griswold has often charged that issues of 
national law that are important to people, 
important to lawyers who are advising their 
clients and planning their work, simply do 
not get resolved. They remain in a state of 
uncertainty for years, even though there is no 
square conflict between the circuits. 

We need to devise a solution here that is not 
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radical, a solution that can be terminated if it 
proves not to be effective. So I pick up on the 
work of the Freund Committee and the 
Hruska Commission with the idea of creating 
a new appellate tribunal, to be inserted be­
tween the existing courts of appeals and the 
Supreme Court. There is a growing and sub­
stantial body of opinion that a forum of that 
kind could serve a useful purpose. It would be 
a sort of overflow chamber for the Supreme 
Court, to which the Supreme Court could 
refer cases for resolution on the merits. Per­
haps as many as 150 cases a year, somewhere 
between 100 and 200 a year, where the Court 
deems a definitive decision desirable and yet 
the Court simply cannot reach it. These 
would largely be questions of statutory inter­
pretation, not global questions, but ques­
tions important to the even-handedness and 
certainty of national law. 

It is important, though, in constituting 
that tribunal, to do it very carefully in a way 
that minimizes the disruption and funda­
mental alteration in the system. To me, the 
most appealing way is to constitute that tri­
bunal out of existing United States circuit 
judges sitting by designation. I think that the 
court should have a lot of stability and conti­
nuity. I don't think it would be wise to create a 
large, ever fluctuating pool of circuit judges 
who are designated ad hoc to come in on this 
case or that case. That is part of the problem 
now at the courts of appeals level. We have a 
roulette game of panels. You roll the dice 
hoping you will get a favorable decision out 
of the next threesome that pops up. 

I would favor a forum of seven or nine U.S. 

circuit judges who would sit together on a 
gradually rotating basis, from three to six 
years each. The court could easily be dis­
mantled if it didn't work, or if the need disap­
peared. Indeed, I would not even oppose an 
express sunset provision, although I would 
not want anything less than five or six or 
seven years. 

Now that helps increase appellate capacity, 
but it does not affect the overload on the 
Supreme Court. We need other measures, I 
think, to deal with the problem. There are 
several that will help, such as a move to a rule 
of five instead of a rule of four. But there is 
another idea I merely mention without ex­
ploring, which is more controversial: creat­
ing a new appellate tribunal, say of nine cir­
cuit judges, sitting by designation, and with a 
measure of direct appellate jurisdiction over 
state criminal cases, which would go directly 
to that court on cert petitions. Similar sugges­
tions have been made by Judge Clement 
Haynesworth, John Frank, Justice James 
Duke Cameron and Erwin Griswold. 

Senator Hruska: There is such a massive 
and complex increase in the litigiousness of 
the American public that there will not be, in 
my judgment, any relief afforded by increased 
appellate capacity without resorting to an­
other body. There must be, and let me give an 
example why. 

In 194 7, there was a question of the priority 
of withholding taxes in bankruptcy cases. 
Where do they go, in category one, two, three 
or four? The Eighth Circuit passed on it first 
in 194 7. And there followed two or three 
courts of appeals decisions to the contrary. Do 
you know it took 27 years to resolve that very 
simple question? This indicates that more 
cases before the Supreme Court which are not 
constitutional in nature can well be taken 
care of by an inferior court to the Supreme 
Court, a court that will be able to speak on a 
nationwide basis. As to perculation I think 
that the gain from maturation of thoughts, as 
Dean Griswold says, from letting the matter 
simmer for awhile, is not nearly as great as the 
harm which comes from years of uncertainty. 

Some 25, 30 years ago, one-third of the case­
load of the Supreme Court was constitutional 
questions, and two-thirds were legislative or 
state problems. That proportion has now 
been reversed, and the constitutional ques­
tions are two-thirds of the load. What hap­
pens, then, to the one-third of those cases 
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which are so essential to commerce and 
industry? They must be deferred. We simply 
must enlarge the appellate capability by us­
ing a body which will possess all of the 
Supreme Court's attributes except one-the 
Supreme Court remains supreme. 

Judge Rubin: I don't think Congress is 
likely to thrust on the Supreme Court a 
remedy most of its members would oppose. 
But almost all members who have spoken on 
the subject have advocated a change in the 
Supreme Court's jurisdiction to an all-cert 
jurisdiction. That, by itself, would help re-

lieve the workload, and certainly the mem­
bers of the Supreme Court think so. 

My other suggestion revolves around the 
fact that part of the cert burden stems from 
efforts to avoid a final decision. Litigants 
know that once a mandate issues by a court of 
appeals, the battle is largely over. Appellate 
judges are more liberal in staying mandates 
during the application for cert than we are in 
staying a lower court decision where we are 
asked for an injunction or stay pending 
appeal, because in reviewing an application 
for stay pending appeal we have some requi-

Responding to the Court's workload: a short history 

One hundred and ninety-three years ago, the 
federal court system was established and still 
exists today with only a few significant struc­
tural changes. The most important change 
came in 1891 , when nine circuits of the U.S. 
courts of appeals were established to assist the 
U.S. Supreme Court, which then had a docket 
of 492 cases, in its reviewing function. In 
1892, the U.S. Supreme Court decided 275 
cases, and a large number of those were sum­
marily determined. 

The Supreme Court was also granted at 
that time the power to exercise discretion over 
the review of certain cases. These reforms 
he) ped to reduce the number of cases docketed 
in the Supreme Court, and resulted in a more 
effective administration of justice. 

From that time on, however, the number of 
cases on the Supreme Court's docket has in­
creased steadily. In its 1951 term, the Supreme 
Court had l ,353 cases on its dockets. It 
decided approximately 275 cases-the same 
number as in its 1892 term. In the 1961 term, 
the number of cases on the docket had in­
creased to 2,570, and again the number of 
cases actually decided was approximately 
275. In the 1981 term, the docket swelled to 
3,814. Also during the 1982 term, the Supreme 
Court received 4,242 petitions for writs of cer­
tiorari. It granted 289, less than seven per 
cent. One hundred and seven of those granted 
were summarily decided and only 182 were 
scheduled for oral argument. Note that almost 
every year, the number of cases decided is 
approximately 275. Clearly, more than six or 
seven per cent of the cases filed deserved to be 
heard, but our highest court has little choice. 

There appears to be no sign of a tapering 
off or decline in the volume of judicial busi­
ness. It is clear that the existing judicial struc­
ture is not designed to handle this increased 
docket load. 

The major response thus far has been to 
add personnel, but this has not solved the 
problem of maintaining a nationally uni­
form body of federal law, or of handling the 
increased volume of litigation adequately. 

During the l 970's, two important and influ­
ential studies recommended the creation of a 
National Court of Appeals to provide relief to 
the Supreme Court. 

In 1971, the Chief Justice of the United 
States, Warren Burger, appointed a seven­
member study group on the caseload of the 
Supreme Court. This group, headed by Pro­
fessor Paul A. Freund of Harvard Law School, 
studied the problems confronting the Court, 
explored alternatives and in December of 
1972 submitted its recommendations that 
Congress establish a seven-member National 
Court of Appeals. 

As conceived by the Freund study, the Na­
tional Court of Appeals would screen all peti­
tions for review filed with the Supreme Court. 
Several hundred of the most important cases 
would be certified to the Supreme Court for 
further screening and the Supreme Court 
would select from this group the cases it 
wished to hear. 

Under the Freund plan, the National Court 
of Appeals could deny review and no appeal 
would lie from its refusal to allow review. Also, 
cases of real conflict between appellate tribu­
nals on important issues would be certified to 
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sites, such as a substantial likelihood of suc­
cess. I don't think we review application for a 
stay of mandate the same way. 

This means that there is a litigation advan­
tage simply in taking 90 days and an exten­
sion of time to seek cert, then filing the appli­
cation for cert and allowing that to remain 
until the Supreme Court disposes of it, which 
may at some times be a year or more. If you are 
a loser, you've gotten 15 months before the 
judgment takes effect. If we could by court 
rule or statute change the rules for stay of 
mandate, we might reduce the number of cert. 

the Supreme Court, and the National Court 
of Appeals would hear cases of lesser impor­
tance involving conflicts between circuits. 

The second study was begun in 1973 by the 
Commissi~ Revision of the Federal Court · 
Appellate System, called the Hruska Com­
mission after its Chairman, Senator Roman 
Hruska of Nebraska. Statute mandated the 
Commission to study the structure and inter­
nal procedures of the United States Circuit 
Courts of Appeals system. 

In June, 1975, the Hruska Commission is­
sued its report in which it recommended the 
creation of a National Court of Appeals, al­
though one substantially different from the 
one recommended by the Freund group. 

As proposed by the Hruska Commission, 
the National Court of Appeals would not 
screen cases for the Supreme Court. Jurisdic­
tion of the new court would extend to two 
classes of cases: ( l) those referred by the Su­
preme Court and, (2) those transferred by one 
of the U.S. Courts of Appeals, Court of 
Claims, Court of Customs and Patent Appeals. 

Under the Hruska plan, the seven judges of 
the new court would be appointed by the presi­
dent subject to confirmation by the Senate. 

During the 94th Congress, Senator Hruska 
introduced a revised version of his original 
bill for the creation of a new court. His new 
bill eliminated transfer jurisdiction of the Na­
tional Court of Appeals and allowed a phase­
in-appointment of judges by the president 
over an eight-year period. 

From a statement by Senator Howell H ef­
lin to the U.S. Senate on August JO, 1982. 

applications which comprises a large part of 
the workload. 

One other possible solution is the creation 
of specialized national courts-or since we 
now have one-more specialized national 
courts. It seems that this goes against the tide 
of 200 years of federal judicial tradition that, 
by and large, federal judges are generalists. I 
think there would be a grave danger both to 
the quality of our decisionmaking and to the 
functioning of our system if we had three, 
four or five special courts. 

Another solution lies in the hands of Con­
gress-which could create a mechanism to 
call to its attention the existence of conflict at 
an early stage. Conflict in interpretation is, of 
course, caused by the legislative process itself. 
But Congress can act very quickly on at least 
some of these problems if there is a mechan­
ism expressly for calling attention to the need 
for legislative clarification. The legislative 
process [could thus] reduce the need for the 
judicial interpretation of a statutory problem. 

ARTHUR D. HELLMAN 

Professor Hellman: One does get the im­
pression from Justice White's dissents that 
there are quite a few intercircuit conflicts that 
the Court is not resolving. They deny cert 
despite a conflict. Well, I went back to last 
term and counted them. I found a grand total 
of 12 cases in which Justice White had dis­
sented from the denial of cert on the basis of 
an intercircuit conflict. Two of these involved 
the same issues: three of them involved issues 
that are on the Court's docket this term. Per­
haps Justice White does not dissent or make a 
notation in every case where there is an inter­
circuit conflict, and yet he has been advocat­
ing a remedy for this problem. And vigorous 
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advocate that he is, one would think that if 
there were dozens of these cases around, he 
would be calling a few more of them to our 
attention. So it seems to me that intercircuit 
conflicts are not really the problem. 

Nevertheless, Mr. Stern is right in saying 
that the absence of a conflict does not mean 
that there is not an issue that the Court ought 
to resolve. Here we get back to the question of 
elaborating upon precedent and providing 
the guidance that is necessary. Yet, it is very 
difficult to isolate the effects of what the 
Court does not do from the effects of what it 
does do. I will give an example. 

One of the most hotly contested issues in 
maritime law is the duty of a ship owner 
toward employees on his ship. The statutory 
issue has been litigated for about IO years. 
There was not only an intercircuit conflict, I 
think there were three or four separate posi­
tions. The Supreme Court finally took a case. 
They had about a dozen other cases pending 
before them at the time which they didn' t 
take; some of them they sent back for recon­
sideration, others they denied all together. 

Is the law clearer now with one decision? 
Well, I am not sure of that, because the deci­
sion, although unanimous, seemed to say 
"well , it's not quite this, it's not quite that. .. , 
here is some notion of where we come out on 
the problem ." There were two separate opin­
ions, both by justices who were joined in the 
majority, interpreting the majority opinion. 
How are you going to separate the uncer­
tainty that comes from having only one case 
on this very important and recurring issue 
from the uncertainty that comes from trying 
to figure out what the justices have said in 
that case? 

If we are to do something, I agree with 
Professor Meador and Senator Hruska that 
the answer lies in the direction of an overflow 
court with reference jurisdiction. Of all the 
long term solutions that have been proposed 
that seems to me the most promising, and yet 
I am very troubled by it because the new court 
would be envisioned as primarily a statutory 
court. I would worry about a system under 
which the Supreme Court would be encour­
aged to send all of these statutory issues to 
other judges to resolve. The legitimacy of the 
Court in its constitutional decisions comes 
from the fact that it is a court deciding cases, 
and it's important tha t among those cases 
there be some technical lawyers' issues to keep 
the justices on their mark and to strengthen 

the legitimacy of what the Court does when it 
reviews the constitutionality of federal or 
state governmental action. I am not sure how 
that problem can be resolved. 

And there are intermediate solutions that 
ought to be tried before more radical structu­
ral changes are made. One is the abolition of 
the obligatory jurisdiction. A few years ago I 
didn 't think that would really make much 
difference. Because the Court was treating 
most appeals so summarily, abolishing obli­
gatory jurisdiction would not have had much 
effect on the workload. I am not so sure now. 

I also think we ought to give some consid­
eration to Justice Stevens' suggestion of a rule 
of five, and take some of these other steps 
before we take, what seems to me, the rather 
radical step of creating this overflow court. 

PATRICK HIGGINBOTHAM 

Judge Higginbotham: I agree with the sug­
gestion of a legislative mechanism for resolv­
ing disputes among circuits about statutory 
interpretation. Many of those avenues have 
not received the intensive scrutiny and con­
sideration as have the structural proposals. 

With regard to the overload, I suggest that 
we have a bit of a conundrum. I have been 
fascinated by Professor Frank Easterbrook's 
analysis taking the discipline of Kenneth 
Arrow on decisional pass and the problem of 
group decisions, and applying it to the ques­
tion of the proliferation of opinions; why we 
have a proliferation of opinions, if indeed we 
do, from the justices on single issues. The 
point that has been made forcefully by Arrow, 
for which he was awarded the Nobel Prize, is 
that with a fixed group (such as nine) that 
adheres to an externa l discipline, such as stare 
decisis , the sequencing of the decisions itself 
(the decisional pass) becomes integral to the 
ultimate decision that is made. The Court, in 
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deciding which issues it will take, and when it 
takes them, may very well be going a long way 
toward deciding how that issue will come 
out. The sequence of the privacy issue that is 
taken such as, for example, dealing with the 
righ ls in the area of sex, as distinguished from 
other issues, could have effected the outcome 
of later cases, as Professor Easterbrook has 
suggested, given adherence lo stare decisis. 

This means that if there is any validity lo 
those theories as applied here, we ought lo be 
very careful in pulling from the Court its 
certiorari process. Justice Brennan made the 
point very forcefully as to the value of the 
justices' engaging in this process (The Na­
tional Court of Appeals: Another Dissent 40 
U. CHICAGO L. REv. 473 (1973)). We all remem­
ber Justice Brandeis' statement with regard to 
what makes the Supreme Court great. The 
answer was "we do our own work." 

We do have this incredibly large number of 
cases forcing their way up, and we know that 
it impacts the Court in fundamental ways. 
When we start lo create a structure lo address 
two distinct problems-the absence of the 
appellate capacity and the overload of the 
Court-we ought lo think very carefully as to 
what we are really going lo achieve by that. 
Dan Meador suggested that perhaps it would 
decide 150 more cases. Well, apparently peo­
ple are not satisfied with a proportion of 150 
written opinions by the Supreme Court to the 
increase in knocks on the door of some 4,000 
cases. Will 150 more decisions make that 
much difference, and is that the price to be 
paid for this kind of fundamental structural 
change when one also adds to that decisional 
process the reality that there is seldom an 
ultimate answer to a legal problem? One deci­
sion will produce, in turn, another sub-set of 
problems. That is the analogical process, it 
seems lo me, of the common law, it is the 
common law tradition. 

Finally, as Senator Hruska pointed out, be­
fore 1960 non-constitutional holdings consti­
tuted two-thirds of the docket, but now consti­
tutional holdings make up two-thirds. But if 
you ask now what happened lo the other 
group of cases, you might as well ask the same 
question with regard to 1960. What happened 
lo the other groups of cases then? I don' l think 
those numbers inform the present issue. The 
Court's workload is a mirror of the social 
changes in this country and the problems that 
the society brings to it. The Court does not 
create its own workload, it responds lo it. 

PAULA. 
FREUND 

Professor Freund: The Supreme Court has 
a special responsibility in dealing with fun­
damental constitutional questions to ensure 
that such questions be settled correctly. I 
think that this special responsibility needs lo 
be kept in mind when, for instance, compar­
ing figures on the output. Fifteen opinions 
per justice a year may seem a modest output. I 
am wondering if the courts of appeals would 
be able lo produce 15 per judge if they sat in 
panels of nine. Furthermore, as a professor, I 
wonder if I should be expected lo write 15 law 
review articles per year. I am not suggesting 
that the Supreme Court opinions be law re­
view articles-some of them loo much resem­
ble law review articles as it is-but the kind of 
thought and preparation going into Supreme 
Court opinions ought lo resemble that which 
would go into a law review article. 

I favor an intermediate court, an overload 
court, and I endorse the view that at the out­
set, al least, it be established on a somewhat 
experimental basis and manned by existing 
circuit court judges on a rotating basis, but 
with sufficient tenure, so that some coherent 
and consistent line of decision could be ex­
pected in given areas. 

I would not welcome specialized courts of 
appeals al this appellate stage, however. The 
trouble with a specialized court, in particular 
for criminal cases, would be the risk of polari­
zation, even politicization. Where you have a 
one-issue court, you are likely to have appoint­
ments lo it made on the basis of the nominee's 
philosophy on one issue. And that, I think, 
would be a move in the wrong direction. It is 
true, of course, that we have specialized tribu­
nals of first instance like the tax court, but they 
face a review by a court of generalists. 

I would also oppose an intermediate court 
for all statutory construction questions as dis­
tinguished from constitutional questions, 
though such a change would mean that a 
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higher proportion of Supreme Court deci­
sions would be in the constitutional field. But 
I strongly feel that to limit Supreme Court 
jurisdiction to constitutional cases would be 
unworkable and undesirable. Unworkable 
because of the necessary interplay of constitu­
tional questions and statutory interpretation, 
and undesirable because it would encourage 
Supreme Court justices to be super legislators 
giving reign to their social and political 
values unchecked by the more conventionally 
professional constraints of the law such as 
statutory interpretation. 

The Freund Commission proposed an inter­
mediate court of appeals with two functions: 
One, a preliminary screening function forcer­
tiorari petitions, under which that court 
would refer to the Supreme Court some 400 or 
500 cases from which the Supreme Court 
could choose its ultimate docket for argu­
ment; and secondly, the function of deciding 
conflicting decisions, ultimately resolving the 
conflicts. I think if there is an intermediate 
court dealing with certiorari then the Su-

preme Court should be given latitude. I re­
spectfully, therefore, disagree with Justice Ste­
vens' more radical proposal that the intermedi­
ate court ultimately decide on the cases to be 
reviewed by the Supreme Court. I also think 
that a screening function only would not suf­
fice for a court of this importance and prestige, 
and that a considerable jurisdiction on the 
merits, whether by reference from the Su­
preme Court or by original submission by the 
parties in lieu of submission to the Supreme 
Court, would be important to incorporate. 

Mr. Stern: Despite the apparent recent drop 
in the number of certs granted and possibly 
the certs filed, we must realize that in the last 
several years the number of circuit judges and 
the number of district judges have increased 
tremendously. Almost inevitably that is going 
to increase the amount of litigation and the 
number of cases which are given to the 
Supreme Court. It may very well be that after 
having granted more petitions for cert in the 
last couple of years, with the result that they 

What the justices have said about the Court's workload 

Although Chief Justice Burger has been voic­
ing his concern about the Court's workload 
for 14 years; the public has only recently 
begun to hear the other justices echoing his 
warnings. Within the last year, seven other 
members of the Court have also spoken out. 

Justice John Paul Stevens initiated the dis­
cussion when he spoke last August before the 
American Judicature Society. He proposed 
the creation of a court "to which the Supreme 
Court would surrender some of its present 
power-specifically, the power to decide what 
cases the Supreme Court should decide on the 
merits." This suggestion was similar to that 
posed by the Freund Commission in 1972, but 
Justice Stevens pointed out one critical differ­
ence. "I would allow that [new] court to 
decide-not merely to recommend-that a 
certiorari petition should be granted or de­
nied." Delegating the screening process would 
give the Court more time for the priority work 
of deciding cases, he believes. 

The Court's senior member, Justice Wil­
liam J. Brennan, Jr., took issue with Justice 
Stevens' suggestion, but did acknowledge (for 
the first time) that a caseload problem exists. 
"There is a limit to human endurance," he 
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said, "and with the ever-increasing complex­
ity of many of the cases that the Court is review­
ing in this modern day, the number 150 taxes 
that endurance to its limits." He added, how­
ever, "I completely disagree with my respected 
and distinguished colleague. The screening 
function is second to none in importance." 

Brennan supports the workload remedy 
advanced by Justice Byron R. White. Justice 
White has proposed reducing the number of 
conflicting decisions by federal appeals courts 
by establishing new appeals courts with na­
tional jurisdiction over specific subjects like 
the court already established to hear patent 
cases. Decisions from the new courts could be 
appealed to the Supreme Court, but because 
the courts would have nationwide authority, 
the frequency of appeals would be decreased. 

Justice White has also proposed that a vote 
of all judges in a circuit should be necessary 
before a federal appeals court can place itself 
in conflict with another circuit court. Right 
now a three-judge circuit panel can issue a 
conflicting opinion. 

Following Justice White's statements, Jus­
tice Thurgood Marshall criticized the Court 



are now unable to hear-within a year-all of 
the petitions for cert they granted during the 
last year, they are now trying to cut back. 

That may just aggravate the other side of 
the problem. It may mean they will catch up 
on their work and hear the cases which they 
have granted, but it may also mean that there 
are more cases which they should have granted 
in view of the general public interest. All of 
these things are very difficult to analyze statis­
tically. It is hard for anybody who isn't going 
to analyze all of the cases in which certiorari is 
denied, in their full sociological as well as 
legal context, to see whether they should have 
been granted. 

There are a few things which can be done 
which I don't think are very drastic-the most 
obvious, eliminating the direct appeals from 
state courts in any case in which the state 
court has upheld the state statute as being 
constitutional under the federal Constitution. 
That is undoubtedly the main remaining area 
of direct appeals, and also the area in which 
hardly any are allowed to be argued. 

for giving "short shrift" to major legal issues 
and urged it to alter its procedures and allow 
parties in cases subject to summary disposi­
tions to file briefs on the merits of their cases. 
"I am disturbed by the too often cavalier 
treatment of the rights and interests of the 
parties involved in such cases," he said. He 
charged that summary dispositions serve to 
favor the government over individuals. 

Justice William H. Rehnquist sees bureau­
cratization as the bench's major threat. "It 
may be, that with the ever increasing case­
loads, we are inevitably headed towards more 
bureaucratization .... I suspect it may not be 
too long a leap from a corps of law clerks, staff 
attorneys, settlement counsel, and screening 
and pro se clerks to the 'opinion writing 
bureaus' which many major federal agencies 
rely upon." 

In another vein, Justice Lewis F. Powell, Jr. 
suggested that the Supreme Court's "appel­
late jurisdiction, already limited, [be] replaced 
entirely by discretionary review on certio­
rari." He also asserted the need for statutory 
reform to reduce the flow of cases into the 
district courts. 

Justice Sandra Day O'Connor also sees the 

Another idea is the kind of thing which has 
just been done for patent cases by requiring 
them all to go to one court of appeals and, 
therefore, avoiding any further conflicts in 
that area. If there was an important enough 
patent case, I suppose the Supreme Court still 
could or would take it. The same thing could 
be done, as Erwin Griswold suggested years 
ago, in tax cases. And possibly in othercases­
though Paul Freund has argued very persua­
sively that specialization in courts, particu­
larly appellate courts, is a bad thing. I am not 
quite so positive that it is really that harmful 
as compared to the benefits that can be achieved 
by reducing the workload of the courts. 

What I would call the medium kind of 
remedy would be the establishment of an 
intermediate court of appeals. What no one 
has mentioned is that having the Supreme 
Court decide which cases should be trans­
ferred to the lower appellate court really isn't 
as novel as we seem to think it is. It would be 
novel for the U.S. Supreme Court, but I don't 
think many people know that four states are 

need for jurisdiction changes. In a recent 
address to a group of ABA members, she pro­
posed the abolition of the Court's mandatory 
jurisdiction, creation of specialized appeals 
courts with exclusive jurisdictions over such 
areas as taxation, the possible elimination or 
reduction of diversity jurisdiction in federal 
court, and the encouragement of alternate 
forms of dispute resolution. 

The most extensive proposal has come 
from the Chief Justice. He has asked for a new 
intermediate court of appeals that would be a 
temporary (five-year) panel of the new U.S. 
Court of Appeals for the Federal Circuit. The 
new court would decide all intercircuit con­
flicts and would possibly rule on cases of stat­
utory interpretation. It would be composed of 
a pool of 26 judges-two judges from each 
circuit serving rotating six-month or one­
year terms on panels of seven or nine. The 
Supreme Court could exercise certiorari juris­
diction over the court. 

The justices' wait for relief may be nearing 
an end. Congress is currently considering the 
c_~~ices' proposal, and there is adminis­

/tration support for reform. 
I -Miriam Krasno 
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already doing it. In Iowa, Oklahoma, Hawaii 
and Idaho, all appeals are taken to the state 
supreme court. Then it decides which cases it 
will refer back to the court of appeals in those 
states, which is very similar to what we have 
been talking about here. The Supreme Court 
would be able to refer to the intermediate 
court the cases I call of intermediate national 
importance and which are not quite impor­
tant enough for the Supreme Court to take if 
it is overloaded. 

In those states, and in Massachusetts, which 
has something very similar, the supreme 
court looks at every appeal which is taken to 
the courts of appeals, and then they take up, 
before argument in the courts of appeals, 
whatever cases they think are important. The 
result in Massachusetts, although they still 
retain certiorari jurisdiction over the courts of 
appeals, is that they don't take up many. 
May be 30 to 40 a year out of their caseload are 
the cases they leave with the courts of appeals 
to decide in the first instance. 

This has the advantage of eliminating 
double oral argument and of eliminating 
double briefing, although that could be done 
anyhow. It is not absolutely necessary that ifa 
case goes to a court of appeals and then goes 
to the new national court of appeals, that the 
latter court act on new briefs and not on the 
briefs which are filed in the first court of 
appeals. The lawyers could be permitted to 
file a supplemental brief, but not a rebrief of 
the whole case. That would avoid a good deal 
of the duplication which we want to elimi­
nate by having an additional court of appeals. 
So I don't think creating a national court of 
appeals with cases to be decided on reference 
by the Supreme Court is really that radical. 

Oklahoma and Texas, as we know, have a 
specialized supreme court for criminal cases, 
separate from their supreme court for civil 
cases. They call it the Court of Criminal 
Appeals, but it is really a supreme court in the 
criminal area. And that may not have been 
working out so badly either, even though it is 
a specialized court. It may be, in the long run, 
that this country is going to be too big to ever 
permit one group of judges to be the final 
arbiters of everything, even with all the pro­
tection the certiorari process provides. 

Professor Meador: In regard to the Supreme 
Court's work, I believe the cases these days are 
not only more numerous but also considera­
bly more complex, difficult and controversial 

than they were a quarter of a century ago. 
Moreover we have focused on the Court's role 
in riding herd over the lower federal courts, 
but it is also a final appellate tribunal for all 
50 state systems, the D.C. courts, and Puerto 
Rico. That is 52 independent judicial systems 
churning up business in addition to the lower 
federal courts. Not only have those courts been 
deciding more cases because of the litigation 
explosion, but the proportion of cases in 
which there are federal questions has gone up. 
One study showed in 1959 that decisions from 
four state supreme courts, taken as a random 
sample, involved federal law about 21 per cent 
of the time. By 1979, the percentage was 41 per 
cent, roughly doubling the state cases involv­
ing federal questions. That doesn't mean that 
every one of those state decisions had a con­
trolling federal issue that would have been 
subject to Supreme Court review, but it does 
suggest that the proportion of all state deci­
sions that might be candidates for Supreme 
Court review has substantially increased. 

Finally, at the intermediate level, the idea of 
what I call subject matter organization of an 
appellate court holds enormous promise. (I 
drop the word "specialization" because it 
raises all kinds of emotional overtones that 
are really inapplicable.) You can organize the 
docket of an intermediate appellate court 
such as the U.S. court of appeals, on subject 
matter lines so that every case is decided only 
by the same group of judges, and, therefore, 
there can be no internal conflict. Although 
you can still have intercircuit conflicts, at 
least within each circuit there would be a 
known predictable group of judges deciding 
every issue. But those judges are confined to 
that one issue. They would have a mixture of 
the docket but in any one category or case, 
only that judge would decide it. 

Linda Greenhouse: I'll comment on your 
point about the increasing number of federal 
questions decided by state supreme courts. I 
think there is an interesting counter-trend that 
the Court is now seeing of state supreme 
courts learning how to cert proof some of their 
decisions by resurrecting their state constitu­
tions. Audience? Any questions for the panel? 

justice Ben Overton (Florida): Let me ask 
the panel if the circuit courts of appeals 
should be given the discretionary authority to 
certify issues that they feel are important for 
the Supreme Court to pass on, not that the 
Supreme Court must take the case, but at least 
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to identify issues that judges think are impor­
tant for them to take. We are utilizing this 
process in our state and are finding that it is 
working very well. 

Judge Rubin: It would place a certain im­
primatur on the certification of that question. 
I think that is not unrelated to my suggestion 
that another approach is to reduce the number 
of stays of mandate so that if a court of appeals 
stayed the mandate, it would in effect signal to 
the Supreme Court that this is a significant 
case. That might have the same effect and yet 
reduce the number of applications. 

judge Higginbotham: It seems to me that it 
is basically antithetical to the notion that the 
Supreme Court must set its own docket. I am 
wary of any proposal which would take away 
from the Court the basic power to control its 
docket. If anything, that is one of the few 
weapons it has to deal with the problem. One 
of the Court's functions is to decide what it 
will decide, and to have somebody else tell the 
Supreme Court, it seems to me, would have 
constitutional implications about where the 
power of supremacy resides. In that same 
vein, the courts of appeals can do more to 
ensure that decisions that are possibly headed 
for the Court represent the final judgment of 
that court. In the Fifth Circuit, we circulate 
opinions that will cause a conflict with 
another circuit. 

Chief justice Burger: Thank 
you very much, Ms. Greenhouse, 
for having moderated this very 
valuable discussion. I found it 
enlightening. Of course the real 
value of having this panel is that 
you get people who understand 
these problems, and while they 
don't all agree-they are not like 
the nine of us on the Court, who 
always agree-they are well in­
formed and they contribute a 
great deal. It has contributed to 
my own thinking. 

The one thing I would empha­
size perhaps a little more than 
any member of the panel has 
emphasized is that we are ap­
proaching a disaster area, not 
just a problem, a disaster area. 
Over 50 years ago Oliver Wendell 
Holmes wrote to one of his 
friends, and spoke of the numb-

ing experience when they finished up the 
term about May I. They did not have really 
much of anything to do until the first Mon­
day in October because they didn't have this 
great rush of cases-they only had 500-700 
cases being filed a year-and during the 
summer only a couple of hundred. Now we've 
got 90 to 100 cases filed every week. And the 
people who think we are on vacation, of 
course, are interpreting the judicial use of the 
term "vacation" in terms of the popular and 
vernacular use of that term. I have been sur­
prised that we haven' t had a breakdown of the 
system, to say nothing of a physical break­
down, of some of the justices. Sixty hours a 
week minimum, 70 and 80 to some extent, 
isn't a very good diet for human beings, espe· 
cially when they get beyond 40, as most of us 
now are. 

I was glad to see my good friend Dan Mea· 
dor refer to the increasing complexity. If you 
look over the the cases we have heard in the 
last two weeks' sitting, you will find tha t we 
had more really difficult cases in that two 
weeks than many courts and Supreme Courts 
had in an entire year, back 40, 50, 60 years ago. . - - ...._, 
Especially 50 and 60 years ago, before the .new /"?/ ""-' _- · 
_deal dayswhena lot of new problems came on(__-,:_ . . · 
1he courts. -

I welcome this discussion; I have enjoyed it 
and profited by it, and I congratulate all of the 
people who took part and who sponsored it.O 

407 



·. U.S. Department of Justice 

Office of Legal Policy 

Washington, D.C. 20530 

April 6, 1983 

BY HAND 

James W. Cicconi, Esq. 
Special Assistant to the President 
The White House 
Washington, D.C. 20500 

Department of Justice Comments 
in Support of the Elimination 
of Diversity Jurisdiction 

Dear Mr. Cicconi: 

Tex Lezar informed me this morning of your interest in 
proposals to eliminate diversity jurisdiction and directed me to 
summarize the Justice Department's position on this issue in 
preparation for James A. Baker's address to the Fifth Circuit 
Judicial Conference. We support the proposed change in the law 
in order to reduce the caseload of the federal courts, to promote 
judicial efficiency and to further the principles of federalism 
which are a cornerstone of the Administration's legal philosophy. 

Elimination of diversity jurisdiction would result in a 
significant cost savings as well as a substantial reduction in 
the administrative burdens currently placed on the federal 
courts. Diversity cases typically represent about one quarter of 
the civil caseload of the federal district courts. 1/ Diversity 
cases, in contrast to civil cases in general, are likely to 
remain in the system for longer periods o f time, to r e quire more 
pretrial proceedings, to go to trial rather than to be settled, 
and, by an overwhelming number, to require jury trial. ~/ 

1/ There were 50,556 diversity cases commenced during the 12 
month period ending June 30, 1982, approximately 24.5 
perce nt o f the civil cases f iled. Annual Report of the 
Director, Administrative Office of the United States Courts 
(1982). 

2/ For the 12 month period ended June 30, 1982, 23.6 percent of 
the civil cases t e rminated by the district courts were 
diversity cases, but the y accounted f or only 14 perce nt of 
the c ivil c ases termina t e d before p retria l. 39 p e r cen t of 
the cases that went to trial and 59 percent of the civil 
jury trials were diversity cases. Moreover, 10.1 percent of 
all diversity cases were terminated by trial, a rate ne arly 
twice that for all othe r civil case s. 



- 2 -

We also believe that the abolition of diversity 
jurisdiction would promote judicial efficiency by eliminating a 
considerable amount of procedural litigation associated with 
establishing diversity of citizenship. As Professor Thomas D. 
Rowe, Jr. of the Duke Law School noted in a recent study of the 
non-obvious effects of diversity cases, federal judges must spend 
considerable time determining the actual state citizenship of the 
parties, attempting to identify manipulation or collusion 
designed to invoke or defeat federal diversity jurisdiction, 
determining the proper alignment of the parties, sorting out the 
jurisdictional problems encountered by joinder and intervention, 
and dealing with the troublesome separate-claim removal 
provision. (28 U.S.C. § 144(c). ll 

Consistent with the Administration's federalism 
principles, the Department of Justice is committed to support 
legislative initiatives designed to restore the power of the 
states to make fundamental choices affecting the lives of their 
citizens, and believes that state courts should have the 
paramount role in resolving disputes concerning matters of local 
interest involving issues of state law. 

The Justice Department has advocated the elimination of 
diversity jurisdiction in both the Carter and Reagan 
Administrations, with the support of the Chief Justice. Past 
efforts have been unsuccessful in the Congress, in part because 
of concern over exceptional cases in which local bias against 
persons from other places might affect the impartiality of 
state adjudications and against which state change of venue rules 
do not provide adequate protection. 

The Department of Justice supports the retention of 
statutory interpleader based on diversity, where the federal 
courts, with authority for nationwide service of process, fulfill 
a function which state courts cannot adequately perform. For the 
same reason, the Department would support a measure permitting 
certain multi-party injury actions to be brought in f ederal 
courts where all parties whose presence is necessary to achieve 
the just judication of a case are so disbursed that they cannot 
be gathered in a single state court. 

3/ T. Rowe, Jr., Abolishing Diversity Jurisdiction: Positive 
Side Effects and Potential for Further Reforms, 92 
Harv.L.Rev. 963, 970-81 (1979). Opponents of the 
Elimination of Diversity Jurisdiction, however, contend that 
these same goals of judicial efficiency would also be 
furthered by a simplification o f removal procedures. 
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Please let me know if I may be of further assistance in 
your preparation of Mr. Baker's remarks • .My telephone number is 
633-3643. 

cc: Tex Lezar, Esq. 

Sincerely yours, 

J. Michael Shepherd 
Special Assistant to the 

Assistant Attorney General 
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MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

Fred F. Fielding 

U.S. Department of Justice 

Offi,:t: of Le!!al Policy 

k'ilshm~ron . D .C. :!0530 

March 18, 1983 

Counsel to the President 

Jonathan C. Rose ¥12-­
Assistant Attorney General 

Bankruptcy Courts Bills 

Enclosed is a memorandum briefly su~marizing the 
possible compromise on s. 443, reached yesterday afternoon at the 
Senate staff level. Also enclosed are two sets of talking points 
for use by persons at the White House. You should feel free to 
choose whichever set you think will best' serve the purpose. The 
Republican senators that need telephone calls are: East, Denton, 
Mathias, Hatch, and Specter. Also, someone should touch base 
with Senator Laxalt on this matter. 

Enclosures 



A\;,1stant Alt11rney General 

MEMORANDUM: 

TO: 

FROM: 

SUBJECT: 

Fred F. Fielding 

U.S. Department of Justice 

Office of Legal Polil:y 

Washin~ton. D.C. 20530 

March 18, 1983 

Counsel to the President 

Jonathan c. Rose~ 
Assistant Atto~y General 

Bankruptcy Courts Compromise 

We currently support s. 443, the Dole-Thurmond bank­
ruptcy courts bill, which would provide the omnibus judges 
recommended by the Judicial Conference to handle existing civil 
and criminal caseloads, along with 115 district judges to handle 
the bankruptcy caseload. A possible compromise has been worked 
out among staff for Senators Dole, DeConcini and Thurmond. 

The Dole-Thurmond bill, s. 443, which we currently support: 

24 Circuit judges 
166 District Judges 
190 Total judges 

The proposed compromise: 

20 Circuit judges 
26 District judges, general jurisdiction 

110 District judges, bankruptcy divisions 
156 Total judges 

Net change of adopting the compromise: 

-4 Circuit judges 
-30 District judges 
-34 Total judges 

The co~promise would provide most of the OQnibus 
judgeships, as well as 110 district judges assigned to bankruptcy 
divisions in 55 out o f the 94 judicial districts. The bankruptcy 
division judges could handle non-bankruptcy matters if the senior 
bankruptcy judge in the district and the chief judge of the 
circuit c e rtified that such assig nment would not inte rfere wi t h 
the handling of the bankruptcy caselcad. In districts without a 
bankruptcy division, the work would be handled by district 
judges. 
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The Dole bill as written appears unlikely to obtain 
sufficient support to achieve the necessary 10 affirmative votes 
in the Senate Judiciary Committee. The compromise, with its 
bankruptcy divisions in all but the smallest districts, stands to 
gain support from those Democrats whose first choice is the 
Rodino bill. They will understand that this compromise is the 
best Article III bill, from their perspective, that could be 
approved by the Senate. 

I feel that this compromise is about the best we can 
get out of the Senate. It goes a long way toward achieving our 
principal objective, which is to appoint the maximum number of 
judges who could handle socially significant cases, and thereby 
off set the liberal impact of the judges appointed by President 
Carter. The circuit judges would alter the ideological balance 
in about six circuits. The bankruptcy judges would steer 
bankruptcy law in a ?re-creditor direction, and should have 
sufficient extra time to handle a large number of non-commercial 
cases. For these reasons, I recommend that we support this 
compromise, if it is found acceptable by Senators Dole and 
Thurmond. 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

Fred F. Fielding 

U.S. Department of Justice 

Offi1.·e of Legal Polil:y 

Washmgton. D.C. ::0530 

March 18, 1983 

Counsel to the President 

Jonathan C. Ros~ 
Assistant Attofey General 

Talking Points on Bankruptcy Courts 
for Calls to Republican Senators 

1. The compromise Dole bill, S. 443, would provide for 
156 judges, including 20 circuit judges, 26 regular district 
judges and 110 district judges assigned to bankruptcy divisions 
in 55 out of the 94 judicial districts. It would provide for 
bankruptcy administrators to handle administrative matters and 
uncontested proceedings, while the judges would handle only 
contested matters. The bankruptcy division judges could handle 
non-bankruptcy h.atters if it were clear that such assignment 
would not interfere with the handling of the bankruptcy caseload. 

2. We favor this proposal over Senator Heflin's 
Article I approach because it would cost less, avoid all consti­
tutional uncertainties, avoid jurisdictional litigation, and 
result in the appointment of fewer total judges. It also would 
help achieve our goal of offsetting the liberal impact of the 
judges ?ppointed by President Carter, for the judges that are 
provided could be called upon to handle all types of cases, 
including sensitive social is~ues. 

3. We oppose the Article I approach sponsored by 
Senator Heflin because: 

A. It would split jurisdiction over bankruptcy 
cases and related matters between the district courts and the 
bankruptcy courts. This would c au s e nee rlless expe nse t o the 
porties, who would 1itiga te over which court they should be in. 

B. It would produce con s titutional uncertainty, 
as the c ourts s truaqJe t o cec ice whe ther this new sy s t e m ~eets 
the vague constituf ional standarcts set by the SuprPme Court in 
the ~9-~~her~~J2_~ine der.ision. The sy s tem probably is invalid, 
beca use it wo uld have pe rsons who Jack the judicial p ower o f 
Article III resolving di sputes between private parties based on 
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state law. The Court in Northern Pipeline was less than clear, 
but it seems to have held that Article I judges can decide only 
those disputes to which the government is a party. It indicated 
that the nature of a dispute as being between private parties, 
~' a contract or tort case, does not change just because one 
party has asked for a discharge of his debts. 

C. The Democrats support the Heflin proposal 
because it would allow the President to appoint fewer judges who 
can decide the whole range of federal issues. The Article I 
judges would be limited strictly to issues of federal bankruptcy 
law. Conversely, we oppose this approach because we want to 
appoint judges who will steer the judiciary in a more conserva­
tive direction. 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

U.S. Department of Justice 

k'csh1n1:ron. DC 20530 

March 18, 1983 

Fred F. Fielding 
Counsel to the President 

Jonathan c. Ro~ 
Assistant Atto ey General 

Talking Points on Bankruptcy Courts 
for Calls to Republican Senators 

1. Must act quickly. It is important that some 
legislative action on this issue be taken quickly. We are 
stumbling along under the Emergency (Interim) Rule, but the 
bankruptcy system is showing strains. After April 1, 1984, it is 
doubtful whether the district courts will have jurisdiction over 
bankruptcy cases. It is clear that the terms of the bankruptcy 
judges, who still do the vast majority of the work, will expire 
then. Appointing new judges will require substantial lead ti~e, 
and there is only a little over a year left to the political 
conventions, after which it will be difficult to obtain confirma­
tion of the President's nominees. 

2. Democratic positions. Most Senate Democrats prefer 
a so-called Article I approach, i.e., to staff separate bank­
ruptcy courts with judges who lack life tenure and have limited 
jurisdiction. This view is shared by the House leadership. 
Another approach with Democratic support is that favored by Rep. 
Rodino, which would staff separate courts with non-fungible 
Article III judges, appointed for life. Both approaches would 
satisfy the concern of the Democratic constituent groups, which 
is that the large number of new judges appointed by President 
Reaqan be limited to bankruptcy and related commercial cases, and 
be unable to decide civil rights, environmental, labor, etc., 
issues. Many Democratic judges have been lobbying hard for the 
Article I approach for this partisan reason, including Jim 
Browning of the 9th Circuit, Barefoot Sanders of Texas and Frank 
Kaufman of Balti~ore. They all had strong ties to the K 0 ~redy­
Johnson Administrations. 

3. Our Pcsit:.ion. We support the cor:-\prcmise Dole bill, 
s. 443. It would prC.·v1de-for 156 jucges, including 20 circuit 
ju~ges, 26 r e gular district judges ~nd 110 distr ic t judges 
assigned to bankruptcy divisions in 55 out of the 94 judicial 
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districts. It would provide for bankruptcy administrators to 
handle administrative matters and uncontested proceedings, while 
the judges would handle only contested matters. The bankruptcy 
division judges could handle non-bankruptcy matters if the senior 
bankruptcy judge in the district and the chief judge of the 
circuit certified that such assianment would not interfere with 
the handling of the bankruptcy caseload. 

We favor this proposal over Senator Heflin's Article I 
approach because it would cost less, avoid constitutional 
uncertainties, avoid jurisdictional litigation, and result in the 
appointment of fewer total judges. It also would help achieve 
our goal of offsetting the liberal impact of the judges appointed 
by President Carter, for the judges that are provided could be 
called upon to handle all types of cases, including sensitive 
social issues. 

4. Ob'ections to Article I a roach. We oppose the 
Article I approach of the Kastenmeier Heflin bills because of the 
following problems, which will exist unless all parties to a 
bankruptcy case consent to have everything heard by the Article I 
judge. 

A. Split ~urisdiction. An Article I court would 
result in jurisdiction being split between district and 
bankruptcy courts. Avoiding the inconveniences and delays of 
litigating in several courts was one of the principal goals of 
the 1978 Act, and was one of the most beneficial results before 
Northern Pipeline. However, under an Article I approach, the 
district court would retain related cases, i.e., separate actions 
where the debtor is a party, but send the bankruptcy case and all 
of its motion-like proceedings to the bankruptcy court. 

B. Doubtful constitutionality. It is doubtful 
whether an Article I judge can decide core bankruptcy matters 
where an issue of state law provides the rule of decision. Exam­
ples are: whether to allow a claim based on a contract or tort, 
whether to defeat a claim based on the state law of exemptions or 
fraudulent conveyances, and whether to affirm the validity and 
priority of a lien. The Brennan plurality opinion appears to 
hold that the substantive legal rights at issue do not become 
"public rights", which an Article I court could decide, just 
because they are addressed in a federal scheme for discharging 
debts. "Public rights" by definition involve the government as a 
party, such as tax, government contracts, immigration and public 
l .ands cases. Under the Rehnquist concurrence, the rights at 
issue probably are still "the stuff of traditional actions at 
common law", requiring Article III judicial pcwer for a decision. 

c. Constitutio~:_?._1.~~-Etai~. The validity of 
an Article I approach will not be clear until the Supreme Court 
decides at least one other case, 2-4 years from the time the new 
system takes effect. In the meantime, there will be considerable 



- 3 -

uncertainty and constitutional litigation. If the Court holds 
that matters involving state law require an Article III judge, we 
will have appointed 200-300 Article I judges with little to do, 
as about 85% of the bankruptcy caseload involves issues of state 
law. 

5. Omnibus judges. Any bankruptcy courts bill would 
be a sensible vehicle to pass omnibus judges. The 51 district 
and 24 circuit judgeships recommended by the Judicial Conference 
are needed to handle the growth in civil and criminal caseloads 
since the last bill was passed in 1978. Als~ they would help 
offset the effect of the liberal judges appointed by President 
Carter. We can compromise on this under the compromise Dole 
bill, because many of the bankruptcy division judges will have 
time to decide a large number of civil and criminal cases. 
However, we cannot compromise on this under the Heflin bill, as 
Article I judges are limited strictly to bankruptcy work. 


