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DEPARTMENT OF HEALTH&. HUMAN SERVICES Office of the Secretary 

Washington, D.C. 20201 

DISCUSSION MEMORANDUM 

Final Rule to Set Rates of Reimbursement Under the 
Medicare End-Stage Renal Disease Program 

Background: 

In 1972 Congress extended Medicare benefits to individuals 
of all ages suffering from end-stage renal disease (ESRD). The 
treatment for this serious disease is regular kidney dialysis, 
typically three times a week for the duration of the patient's 
life, or kidney transplantation. The program was relatively 
small at the outset--11,000 patients and total 1974 payments of 
about $229 million. Currently, however, the program serves 
63,500 patients at an annual cost to Medicare of over $1.8 
billion (FY 1982). 

The industry providing dialysis services consists of two 
basic segments: (1) 691 facilities that are part of hospitals 
and (2) 514 independent, free-standing facilities that provide 
only dialysis services. Over three-fourths of all independent 
facilities are private, for-profit entities, while only 5 percent 
of hospital units falls into this category. 

The current Medicare reimbursement rules have contributed to 
the enormous growth in ESRD program expenditures. Hospitals are 
reimbursed for their reasonable costs and have little incentive 
to make their operations more efficient, since they are not 
allowed to retain any surpluses that result from cost reductions. 
This leads to high cost operations and unnecessarily large 
Federal expenditures. By contrast, independent facilities are 
reimbursed on the basis of reasonable charges (up to a current 
cap of $138 per treatment) and may retain any difference between 
those charges and actual costs. Department of Health and Human 
Services audits revealed that the median costs of hospital-based 
dialysis facilities were $135 per treatment compared to $108 for 
independent facilities. Indeed, these low costs of independent 
facilities have raised concern that the current $138 allowable 
charge may also be resulting in unnecessary Federal expenditures. 

HHS audit data also showed that the most economical type of 
dialysis is dialysis in the patient's own home, where the median 
cost is $97 per treatment. Only about 17 percent of dialysis 
patients are currently treated at home, although home dialysis is 
believed to be suitable for 30-40 percent. 
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In March 1981, the Administration's budget for FY 1982 
included development of a prospective, single rate system 
designed to maximize the benefits of marke~place competition by 
paying the same rate to all types of facilities. The Omnibus 
Budget Reconciliation Act of 1981, however, forced HHS to abandon 
the single rate concept. Instead, the Act requires rates that 
differentiate between hospital-based and independent facilities, 
as well as encourage the increased use of home dialysis. The Act 
specifies a preference for dual composite rates, which would be 
determined by considering the respective costs of in-facility and 
home dialysis. Composite rates are expected to yield a substan­
tial return to a facility for each patient who is dialyzed at 
home and a lesser margin for those served in the facility, thus 
inducing the facility to shift patients to home dialysis where 
medically appropriate. 

HHS Recommendation 

In February 1982, the Department proposed a dual composite 
rate methodology for public comment. Although the rates to be 
paid to individual facilities would vary with local labor costs, 
the average rate for hospital-based facilities would be $131 per 
treatment and the average rate for independent facilities would 
be $127. The same rate would be paid for both home and in­
facility dialysis. An exceptions process would be available to 
allow higher rates for facilities with justifiably higher costs 
(e.g., pediatric facilities or sole providers in isolated 
communities). Projected budget savings in FY 1983 depend on how 
quickly the new rates are implemented, but estimated savings for 
FY 1984 are $150 million. 

The Department determined that the Reconciliation Act 
requirement for differentiation of hospital from nonhospital 
facilities should be carried out by adjusting the hospital rate 
to account only for legitimate higher costs incurred by hospitals 
as a class. The hospital rate was therefore raised to reflect 
excess hospital overhead costs resulting from Medicare cost 
accounting principles that apply only to hospitals. No 
adjustment was made to recognize the hospitals' generally higher 
labor and supplies costs, since these have not been shown to be 
justifiable. 

Nonselected Option 

An alternative considered but not adopted would be to base 
the rate for hospitals on all costs incurred by hospitals, 
whether or not justifiable, and to base the rate for independent 
facilities on the costs incurred by independents alone. Under 
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this methodology, there would be a wide spread between the 
rates, ~, $141 for hospitals and $116 for independents. 
option was rejected because the large djf ferential rewards 
hospital inefficiencies instead of maximizing the potential 
the marketplace to reward efficient operation. 

two 
This 

for 

Changes in the Final Regulation 

The Department is not proposing any major revisions in the 
final regulations. However, in response to some comments 
received, the Department has proposed a few key changes as 
follows: 

o Delayed Effective Date. There will be a 90-day delayed 
effective date after publication of the final regulation 
to allow high cost providers an opportunity to adjust to 
the new lower rates. 

o Adjustment of Rates for Regional Wage Differences. In 
the NPRM, the Department proposed to adjust the base rate 
using the data on variation in hospital wages in States 
and SMSAs developed by the Bureau of Labor Statistics. 
Based on the variation in wage levels, hospital dialysis 
rates would vary from $114 to $146 per treatment. 
Independent rates would vary from $109 to $143. 
Commentors objected that the proposed rates overstated 
the difference in labor costs for dialysis facilities. 
Specifically, the low rural rates might cause rural 
facilities to close. Also, GAO and the Inspector General 
noted that some dialysis facilities now operate at less 
than the current limit of $138 per treatment and such 
facilities in high wage areas might receive an unearned 
"windfall." 

In the final rule the Department has provided a two-year 
transition period, during which Medicare would pay no 
less than $118 per independent and $122 per hospital 
treatment to either type of facility. The added payments 
for rural facilities will cost about $5 million more per 
year and the reduced payments in high wage areas will 
save about $5 million per year. During the two-year 
"transition" period, HCFA will try to develop wage data 
specific to ESRD facilities. 

o Exceptions to the Rates. The final rule includes 
specific procedures and criteria under which a renal 
dialysis facility with justifiable costs above its 
prospective payment rate could apply for an exception. 
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Exceptions must be related to the following specific 
conditions: ( 1) the f ac il i ty is essential and 
geographically isolated; (2) has a~ atypical patient mix; 
(3) incurs educational costs; (4) extraordinary 
circumstances such as a fire or natural disaster; (5) 
provides self-dialysis training which exceeds allowable 
costs ($20); or (6) a frequency of dialysis exception for 
a facility with patients that do not require dialysis 
three times a week. The Department will consider 
exceptions only if a facility is able to provide adequate 

·documentation that all of its costs are reasonable and it 
has excessive per treatment costs attributable to one of 
the specified conditions. 

Incentives for Home Treatment 

The final regulation includes a number of provisions that 
will encourage home treatment and the newly developed technology 
of continuous ambulatory peritoneal dialysis (CAPD). CAPD offers 
advantages to many patients and is less expensive to the Medicare 
program than traditional hemodialysis treatments performed in 
facilities. The final regulation will encourage home dialysis 
by: 

o Paying the same rate to facilities for home and 
in-facility dialysis. This promotes home dialysis 
because home dialysis costs less than in-facility 
dialysis. Facilities will earn a higher rate of return 
on home dialysis. 

o Paying the same rate to physicians for home and 
in-facility dialysis. This will promote home dialysis 
because home dialysis patients require less physician 
care. Most home dialysis patients receive assistance 
over the phone and have received extra training which 
makes them more self-sufficient. 

o CAPD. The regulation promotes CAPD as any other home 
dialysis therapy because it is paid at the same rate as 
in-facility dialysis. CAPD is not as inexpensive as home 
hemodialysis but can be performed by many more patients. 
CAPD is cheaper than in-facility dialysis and thus 
facilities will earn a higher rate of return on these 
patients than in-facility patients. 

o Reimbursement for Home Dialysis Training. Training 
sessions for patients are reimbursed at a higher rate 
than in-facility maintenance dialysis. The final 
regulation also provides an exception process for 
facilities that have high training costs. 
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The Department believes that for all these reasons the final 
regulation will provide sufficient market incentives to encourage 
home dialysis. 

Conclusion 

The proposed rates have produced controversy because many 
firms desire a higher level of reimbursement. Even though 
in-facility rates are being reduced, facilities nevertheless have 
ample opportunity to offset the reductions through transfer of 
patients to low-cost home dialysis, which will now be reimbursed 
at the same rate as the higher cost in-facility dialysis. Sixty­
nine new facilities have entered the program since the Department 
first announced the proposed rates in November 1981 providing 
some evidence that new rates are reasonable. Also, the 
Department has recently been notified that both major suppliers 
of CAPD equipment have lowered their list prices in anticipation 
of the new reimbursement system in orde~ to increase their 
competitive position. 

The proposed reimbursement system can benefit all parties--

o facilities, by rewarding more efficient operations and 
increased use of home dialysis; 

o patients, by having more opportunities for dialysis at 
home when deemed medically appropriate. 

o the Federal government, by lowering expenditures. 

Vouchers/Competitive Bidding Proposals for the ESRD Program 

Under current statutory constraints, the Department believes that 
the new ESRD prospective reimbursement system will go far toward 
producing budgetary savings without reducing the quantity or 
quality of services to patients. However, the Department will 
continue to look into alternative reimbursement systems that 
might further improve on efficiencies. HCFA is reviewing a 
research proposal to test the feasibility of developing a demon­
stration plan to introduce competitive bidding, or vouchers, into 
the ESRD program. This should provide sufficient information to 
set up a demonstration project. 
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WHITE BOUSE SfAFFING MEMORANDUM 

2/1/82 • DATE: __________ __ 2/3/82 ACTION/CONCURRENCF/COMMENT DUE BY: _ __:::::...:_:__ ___ _ 
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ACTION FYI ACTION 

~ GERGEN VICE PRESIDENT 0 0 

HARPER MEF.SE 0 CJ 

9 ~ JAMES CJ BAKER 
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This is a very controversial matter. It has been reviewed 
in a working session of CCHR; however, participation was 
limited. A dual rate, and a rate below $140/treatment 
reportedly threatens closure Of many private facilities. . . 
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THE WHITE ~OUSE 
WASHINGTON 

CABINET AFFAIRS STAFFING MEMORANDUM 
close of busines. 

DUE BY: Wednesday' Feb. 
February 1, 1982 

044253CA 
NUMBER:-------DATE: 

SUBJECT: KiQ.ney Dialysis Treatments 

ACTION FYI ACTION FYI 

ALL CABINET MEMBERS D D Baker D D 

Deaver D D 
Vice President D D 

D w----
State D D Anderson 

Treasury D D Clark D ..... 
Defense D D ~Darman (For WH Staffing) tr-"" D 
Attorney General D D 

D D 
Interior D D Jenkins 
Agriculture D D Gray D o. 
Commerce D D Beal D D 
Labor D D 
HHS D D D D 
HUD D D D D 
Transportation D D 

D D Energy D · D 
Education v D · D D 

:1 
Counsellor D D D OMB D 0 
CIA 0 0 0 D 
UN 0 0 - ·--- ··~----- - ~ . "'.-. .. . . . -------
USTR 0 D 

0 D CCNRE/Boggs -----
CEA 0 0 CCHR/Carleson 12" 0 
CEQ 0 D CCCT/Kass D 0 
OSTP 0 0 

0 0 CCF A/McOaughry 0 - 0 
D 0 CCEA/Porter D D 

REMARKS: This is a very controversial matter. It has been reviewed in 
a working session of CCHR; however, participation was limited. 

·'. 

•'. 
I ~ I 

A dual rate, and a rate below $140/treatment reportedly threatens 
closure of many private facilities. 

RETURN TO: 

Please provide any comments by COB, February 3, 1982. 

Craig L. Fuller 
Assistant to the President 
for Cabinet Affairs 

- 456-2823 



THE SECRETARY OF HEALTH AND HUMAN SERVICES 
WASHINGTON. O.C. 20201 

January 29, 1982 

M~MORANDUM FOR THE PRESIDENT 

The Department of Hea~th and Human Services has drafted a 
proposed rule to set new payment rates for kidney dialysis 
treatments under the Medicare program. This rule is designed 
to help control spiraling program costs by changing the payment 

.method to encourage efficient delivery of services. 

The Medicare program covers most Americans who have end-stage 
renal disease, without regard to their age. The program pro­
vi.des life sustaining dialysis treatments or kidney transplants 
as well as other medical care to 56,000 persons. The costs of 

. the program have escalated dramatically from $229 million in 1974 
to $1.5 billion last year. The industry providing dialysis 
treatments consists of about 650 hospitals, most of which are 
non-profit, and 450 independent dialysis facilities, most of 
which are for-profit entities. 

The current Medicare payment rules have contributed to the 
enormous growth in cost of the kidney program. Reasonable costs 
incurred by hospitals are fully covered and hospitals are not 
permitted to retain any surpluses resulting from efficient 
operations~ thus, hospitals have little incentive to economize. 
By contrast, independent dialysis facilities are paid at their 
reasonable charge and they may retain the differences between 
their costs and the charges paid by Medicare. Audi ts reveal that ·' · 

__ the median costs of hospital-based dialysis facilities were $135 
per treatment compared to $108 for independent facilities. 
Indeed, these low costs of independent facilities have raised 
concern that the current $138 allowable charge may also be 
resulting in unnecessary Federal expenditures. 

The Omnibus Budget Reconciliation Act of 1981 requires rates that 
differentiate between hospital-based and independent facilities, 
as well as encourage the increased use of dialysis treatments 
performed in a patient's own home rather than in dialysis 
facilities. Treatments performed at home are most economical 
and there is much potential for expanding this form of treatment 
since only about 17 percent of dialysis patients are currently 
treated at home, although home dialysis is believed to be 
suitable for 30-40 percent. 

HHS has prepared a proposal for public comment that would pay 
hospital-based facilities an average of $132 per treatment: the 
average rate for independent facilities would be $128. The same 
rate would be paid for both home and in-facility dialysis. 
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We expect that providers will object to the proposed rule during 
the public conunent period because this is the first real effort 
to manage program costs and encourage the most cost effective 
care. The proposed rates are lower than the ones now paid to 
many facilities for treatment conducted in the facility. 
However, facilities have ample opportunity to offset the 
reductions through transfer of patients to low-cost home 
dialysis, which will now be reimbursed at the same rate as the 
higher cost in-facility dialysis. Also, a limited exceptions 
process would be available to allow higher rates for facilities 
with justifiably higher costs (e.g., pediatric facilities or 
essential providers in isolated communities). 

The proposed payment rates are projected to save $121 million in 
the Medicare program in FY 1983 and $164 million in FY 1984. 

Richard s. Schweiker 
Secretary 

·' . 



THE WHITE HOUSE 
WASHINGTON 

CABINET AFFAIRS STAFFING MEMORANDUM 
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SUBJECT: CABINET COUNCIL ON HUMAN RESOURCES -- January 21 Meeting 

ACTION FYI ACTION FYI 

ALL CABINET MEMBERS D D - BakeU "Cf?) D ......__ 

Vice President ~ D Deaver D D 

State 0 ~ Anderson rn/ D 
Treasury D [¥ Clark [¥ D 
Defense D [V 

Dannan (For WH Staffing) ~ Attorney General !!V D D 

Interior D ~ Jenkins D D' 
Agriculture [!"¥ D Gray 0 ~ 
Commerce D m.--" 
Labor ()V D Beal D @"' 

HHS ~ D 
Allen Lenz 

id' o · 
HUD ~ D Don Mor an [!J/ D 
Transportatio '.-

. , . 

D ~ 
Energy D ~ D D 
Education [Y; D 0 0 
Counsellor !:¥ 0 
OMB D ~ D D 

CIA D liY' D D 
UN D [IV' 

--------------------------------------------------- ~---------------------USTR D (M; 

----------------------------------------------------------------~~· 4·----
CCNRE/Boggs D D 

CEA D ~ CCHR/Carleson ~ D 
CEQ D D CCCT/Kass D 0 
OSTP 0 D 

D D CCF A/McClaughry D D 
D D CCEA/Porter D D 

REMARKS: Attache d are the agenda a nd briefing p a per f o r the Thursd ay , 
Januar y 21 (tomorrow's), meeting o f the Cabinet Coun c il o n 
Human Resources, s che duled f o r 4:00 PM in the Ro osevel t Room . 

RETURN TO: Craig L. Fuller 
Assistant to the President 
for Cabinet Affairs 
456-2823 

CONTACT : Kenneth Cribb ,' J r . 
Assist a nt Director 
Of fi c e of Ca b i net Affa i rs 
4 56-2 8 00 



THE WHITE HOUSE 

WASHINGTON 

CABINET COUNCIL ON HUMAN RESOURCES 

· January 2~, 1982 

4:00 AM 

Roosevelt Room 

· AGENDA 

1. Kidney Diaylsis Rate Regulations/CM181 



I 

DEPARTME~T OF HEAL TH AND HUMAN SERVICES 

'OFFICE OF" THE SECRETARY 
W,O.SHINGTON . D.C . 20201 

CABINET COUNCIL DISCUSSION MEMORANDUM 

Proposed Rule to Set Rates of Reimbursement Under 
the Medicare End-Stage Renal Disease Program 

Background: 

In 1972 Congress extended Medicare benefits to individuals 
of all ages suffering from end-stage renal disease (ESRD). The 
treatment for this serious disease is regular kidney dialysis, 
typically three times a week for the duration of the patient's 
life, or kidney transplantation. The program was relatively 
small at the outset--11,000 patients and total 1974 payments 

_ of about $229 million. Currently, however, the program serves 
56,000 patients at an annual cost to Medicare of over $1.5 
billion. 

The industry providing dialysis services consists 6f two 
basic segments: (1) 654 facilities that are part of liospitals 
and (2) 466 independent, free-standing facilities that provide 
only dialysis services. Over three-fourths of all independent 
facilities are private, for-prof it entities, while only 5 per­
cent of hospital units fall into this cate~ory. 

The current Medicare reimbursement rules have contri-
buted to the enorr.1ous growth in ESRD program expenditures. 
Hospitals are reimbursed for their reasonable costs and have 
little incentive to 1i\aJ<.e their operations more efficient, 
since they are not allowed to retain any surpluses that 
result fror,1 cost rel3uctions. This leads to high cost opera­
tions and unnecessarily large Federal expenditures. By contrast, 
independent facilities are reimburseb on the basis of reasonable 
charges (up to a current cap of $138 per treatment) and may 
retain any difference between those charges . and actual costs. 
Department of Health ano Human Services audits revealed that 
the median costs of hospital-based dialysis facilities were 
$135 per treatment compared to $108 for independent facilities. 
Indeed, these · low costs of independent facilities have raised 
concern that the current $138 allowable char<:Je rnay also be 
resulting in unnecessary Federal expenditures. 

HHS audit data also showed that the most econolllical type 
of dialysis is dialysis in the patient's own home, where the 
median cost is $97 per treatment. Only about 17% of dialysis 
patients are currently treated at home, although home dialysis 
is believed to be suitable for 30-40~. 

In March 1981, the Administration's budget for FY 1982 
included development of a prospective, single rate system 
designed to maximize the benefits of marketplace competition 
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by paying the same rate to all types of facilities. The 
Omnibus Budget Reconciliation Act of 1981, however, forced 
HHS to abandon the single rate concept. Instead, the Act 
requires rates that differentiate between hospital-based 
and independent facilities, as well as encourage the increased 
use of home dialysis. The Act specifies a preference for dual 
composite rates, which would be determined by considering the 
respective costs of in-facility and at-home dialysis and the 
respective proportions of patients dialyzing in each location. 
The same rate would be paid for both in-facility and home 
dialysis. Composite rates are expected to yield a substantial 
return to a facility for each patient who is dialyzed at home 
and a lesser margin for those served in the facility, thus 
inducing the facility to shift patients to home dialysis where 
medically appropriate. 

HHS Recommendation 

The Department has decided to propose a dual composite 
rate methodology for public comment. Although the rates to be 
paid to individual facilities would vary with local labor costs, 
the average rate for hospital based facilities would be $132 
per treatinent and the average rate for independent facilities 
would be $128. The same rate would be paid for both h~ne and 
in-facility dialysis. An .exceptions process would be available 
to allow higher rates for facilities with Justifiably higher 
costs (e.g., pediatric facilities or sole providers in isolated 
communities). Projected budget savings in FY 1982 depend on 
how quickly the new rates are implemented, but estimated savings 
for FY 1983 are $121 million. 

The Departinent determined that the Reconciliation Act 
requirement for differentiation of hospital from nonhospital 
facilities should be carried out by adjusting the hospital rate 
to account only for legitimate higher costs incurred by hospitals 
as a class. The hospital rate was therefore raised to reflect 
excess hospital overhead costs resulting from Medicare cost 
accounting p~inciples that apply only to hospitals. No adjust­
ment was made to recognize the hospitals' generally higher labor 
and supplies costs, since these have not been shown to be 
justifiable. 

Nonselected Option 

An alternative considered but not adopted would be to base 
the rate for hospitals on all costs incurred by hospitals, whether 
or not JUStif iable, and to base the rate for independent facilities 
on the costs incurred by independents alone. Under this methodology, 
there would be a wide spread between the two rates, e.g., $141 for 
hospitals and $116 for indepenaents. This option was rejected 
because the large differential rewards hospital inefficiencies 
instead of Ji1ax im i zing the potential for the marketplace to 
reward efficient operation. 
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Conclusion 

The proposed rates have produced controversy because many 
firms desire a higher level of reimbursement. Even thou~h in­
facility rates are being reduced, facilities nevertheless have 
ample opportunity to offset the reductions through transfer 
of patients to low-cost home dialysis, which will now be reim­
bursed at the sarne r.ate as the higher cost in-facility aialysis. 
The proposed reimbursement system can benefit all parties --

facilities, by rewarding more efficient operations 
and increased use of home dialysis; 

patients, by having more opportunities for dialysis at 
home; 

the Federal government, by lowering expenditures. 
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95 STAT. 800 PUBLIC LAW 97-35-AUG. :13, 1981 

Effective date. 
42 USC 1395rr 
no\.e. 

Supra. 

C6l by inserting "<including methods established under para· 
graph <7 ))"in the fifth sentence of paragraph <6J after "any other 
procedure"; . ·· · · 

<71 by redesignating paragraphs {7J through C9) as paragraphs 
C8J through <1 OJ, respecti\'ely; and · 

C8l by inserting after paragraph C6l the . following - new 

"C7 I The ret.ary shall pro\'ide by regulation for a met !or 
rnethodsl for determjning pro;;pectively the amounts of payments to 
be made for dialysis services furnished by providers of sen;ces and 
renal dialysis facilities to indi,;duals in a facility and tQ,._ such 
individuals at home. Such method <or methods! shall pro,;de for the 
prospective determination of a rate !or ratesl for each mode of care 
based on a single composite weighted formula !which takes into 
account the mix of patients who receive dialysis .services at a facility 
or at home and the relative costs of providing such services in such 
settings! for hospital-based facilities and such a single composite 
weighted formula for other renal dialysis fadlities, or based on such 
other method or combination of methods which differentiate between 
hospital-based facilities and other renal dialysis facilities and which 
the Secretary determines, after detailed analysis, will more effec 
tively encourage the more efficient delivery of dialysis sen;ces and 
wilL provide greater incentives for increased use of home dialysi 
than through the single composite weighted formulas. The Secret.a 
shall provide for such exceptions to such methods as may be war 
ranted by unusual circumstances !including the special cir 
cumst.a.nces of -sole facilities located in isolated, rural areasl. The 
Secret.a.ry may provide that such method will serve in lieu of any 
target reimbursement rate that would otherwise be established 

In " 
t > e amen ment.s made by subsection fa) apply to services 

furnished on or after October 1, 1981, and the Secret.a.ry of Health and 
Human Services shall first promulgate regulations to carry out 
section 188Hb><71 of the Social Security Act not later than-October 1, 
1981. 

MEDICARE PAYME?-."TS SECONDARY IN CASES OF END STAGE RENAL 
DISEASE SERVICES COVERED UNDER CERTAIN GROUP HEALTH POUCI:E:S 

.c2 USC IS95y. SEC. 2146. (al Section 1862lbl of the Social Security Act is amended 
by inserting "(] )" after "(bJ" and by adding at the end thereof the 
following new paragraph: 

1 "<2KAI In the case of an individual who is entitled to benefits under 
part A or is eligible to enroll under part B solely by reason of section 
22fiA, payment under this title may not be made, except as provided 
in subparagraph !Bl, with respect to any item or service furnished 
during the period described in subparagraph 1C1 to the extent that 
payment with respect to expenses for such item or service Ii l has been 
made under any group health plan las defined in section l fiZ<h><?I of 

26USC162. the lnternal Revenue Code of 19541 or Ciil the Secretary determines 
will be made' under such a plan as promptly as would otherv.·is~ be_ the 
case if payment were made by the Secretary under th~ title. 

"<Bl Any payment under this title with respect to any 1_tem or 
service to an individual described in subpa ragraph IA> dunng !he 
period described in subparagraph <Cl shall be conditioned o~ re!m· 
bursement to the appropriate Trust Fund established by this title 
when notice or other information is received that paym~nt for such 
item or service has been made under a plan described in subpara· 
graph <Al. The Secretary may waive the provisions of this subpara-
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National Medical Care, Inc. 

soth Floor Hancock Tower 
200 Clarendon Street 
Boston, Massachusetts 02116 
617-262-1200 

The Hon. James Ciccone 

January 26, 1982 

Special Assistant to the President 
First Floor West Wing 
The White House 
Washington, D.C. 20500 

Dear Mr. Ciccone: 

At the request of Charles Snider, I am forwarding to 
you some materials regarding the announced intention of the 
Department of Health and Human Services (HHS} to promulgate 
a dual rate of payment for treatments furnished under the End 
Stage Renal Disease Program (ESRD} of Medicare. As you know, 
we strongly object to this decision of the department on the 
grounds that it is anticompetitive and would cost Medicare 
an enormous amount of money. 

The materials enclosed clearly document that this 
decision, if enacted, would destroy the free market which 
currently is the only force working to control ESRD program 
costs. The approach announced by Secretary Schweiker would have 
one of two results: it would either drive total program costs 
completely out of control, or it would curb the entitlement 
of patients to care. The latter approach would violate both the 
law and morality, since each patient under this program is 
legally entitled to care and the government will not simply 
let patients die. The former approach is contrary to common 
sense, since the express purpose of the proposal is to save 
money. Yet by subsidizing the inefficient hospital sector 
$4.00 per treatment ($16 million at 1981 levles} and by setting 
the payment level ridiculously low, that is excatly what this 
proposal will accomplish. 

We favor a system such as is currently in effect, 
with a single rate of payment set at market levels, which will 
encourage efficiency. The department should have an exceptions 
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policy to handle special circumstances of need, but otherwise 
should force hospitals that currently receive an average of 
$174 per treatment to either accept the market rate (probably 
between $145 and $150 per treatment) or let the more efficient 
facilities treat the patients for those rates. For every 
treatment which is performed at the lower rate,the government 
will be saving approximately $25.00. Moreover, for every treatment 
performed at a taxpaying facility, approximately $7.00 will be 
refunded to the government in the form of corporate income 
taxes paid. This could amount to between $40 and $45 million 
annually. 

This method of reimbursement guarantees that facilities 
operate efficiently, and we believe it is exactly the type of 
competition in the nealth care sector which the Administration 
has been advocating. We believe that the proposal announced 
by HHS is the antithesis of a competitive system and we know 
it would destroy the competitive forces which are currently 
working effectively in the ESRD program. 

Thank you for taking the time to review this. We 
have also discussed this with Robert Carleson at the Office of 
Policy Development. I would certainly look forward to talking 
to you myself at any time that is convenient for you. 

CLH: j f 

Very truly yours, 

Constantine L. Hampers, M.D. 
Chairman of the Board 
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On November 25, 1981, the Secretary of Health and 

Human Services announced that his department would soon seek 

to implement a dual rate of payment for dialysis services 

furnished under the End Stage Renal Disease (ESRD) Program. 

This proposal creates two significant problems. 

The first is that any system mandating .a separate payment for 

hospitals and independent non-hospital dialysis facilities 

is inherently unworkable. The Health Care Financing Admin­

istration (HCFA) itself concedes that there is no justification 

for the cost disparity between hospital and independent 

non- hospital facilities. No evidence exists to support 

the contention that hospitals treat a different or sicker 

class of patients. Moreover, after studying the three cost 

components of dialysis services--labor, overhead and supplies-­

HCFA could not. justify making any payment differential. 

(See Option Memorandum, pp. 2, 3). Their recommendation to 

pay a differential based upon excess medicare overhead 

allocation has been severely criticized on the basis that i f 

such a payment were ever .to be made, it should be made on a 

case by case basis. Independent, non-hospital facilities 

have similar overhead items which are not reimbursed. 

The result .of a dual payment structure such as the one proposed 

is that all facilities will seek the high~r rate through 

affiliation with a hospital. This is wasteful · and unnecessary. 



-2-

Equally important is the fact that the rates set by tne 

Secretary are far too low ($133 for a hospital; $128 for an 

independent non-hospital. Today, the average payment to 

a hospital is $174. The fixed payment to an independent 

non-hospital is $138). By their own admission (see Option 

Memorandum, p. 12) HCFA estimates that 48% of all hosp ital 

facilities and 30% of all independent non-hospital facilities 

have costs above these rates, and thus cannot continue 

to provide service. This raises the issue of how these patients 

will receive the care to which they are entitled. Either hospitals 

will receive an exception, at very high rates, or patients 

will not receive treatment. Neither scenario is tolerable 

from the standpoint of public policy. 

The hope proffered by some that home dialysis will 

either lower costs or afford a generally acceptable treatment 

modality to supplant those facilities which would have to 

close is totally unrealistic. Most studies indicate that 

dialysis at home costs approximately the same as facility 

dialysis. If the cost of a paid aide is included, then home 

dialysis is far more expensive than fac ility dialysis. In 

addition, not all patients are suitable candidates for home 

dialysis. Worldwide, the data indicates that at the most, 

one patient in five is a suitable candidate for home care. 
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The solution for the Department is to stress 

competition through a single payment methodology. Hospitals 

which can justify hardship will receive exceptions but all 

others will have to compete at the rate set. This was the 

proposal which the Department was prepared to make prior to 

enactment of the Budget Reconciliation Act. The proposal 

most favored by industry is the one which called for a base 

rate of $141 per treatment, multiplied by an area wage 

adjustment, with reimbursement for bad debt accounts. If 

this proposal were adopted, it would assure that all patients 

would receive care. Moreover, it would provide substantial 

program savings ($50 - $100 million, depending upon the level 

of exceptions granted), by shifting patients from high 

cost ($174) treatment centers to low cost (~141) centers. 

(See Memo attached). 

A single rate of payment which is clearly permissible 

under the provisions of the Omnibus Budget Reconciliation 

Act (se e opinion letter, attache d) at an acceptable marke t 

rate will attr act the p rivate capital that is required to 

provid e low-cost treatment. If this capital is not investe d, 

the n the gover nme nt is in effect replacing it thr oug h higher 

p e r t reatme nt r ates to hospital faciliti e s. Convers e l y , 

i f the payme nt rate of f ers a ppropriate incentive s, pri vate 
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industry will invest; new, low-cost facilities will open, 

and older facilities will be renovated and program costs will 

be reduced. There will be competition to offer the service 

and costs will be contained. 

Failure to devise a competitive reimbursement 

system will result in either a loss of entitlement to care 

by the patients, which would be illegal, or an enormously 

greater program expense as all · facilities will ultimately be 

reimbursed on the basis of their costs. This is completely 

unnecessary, as the environment for a successful, cost 

containing reimbursement system already exists. 


