THE WHITE HOUSE

WASHINGTON

September 21, 1982

MEMORANDUM FOR RICHARD DARMAN

FROM: ELIZABETH H. DOLE&‘ t Q

SUBJECT: Omnibus Legislation to Eliminate Sex-Biased
Statutes

Attached is a summary description of statutes identified by
the Department of Justice which contain sex bias. KXen
Duberstein earlier received this package for appropriate
staffing.

The only potential red flag is the sections (pages 7-9)
which deal with social security, although most invclved no-
cost "housekeeping" changes. These can either be included
in an omnibus bill or referred to the Greenspan Commission
for consideration by that group.

There is considerable interest among the press in this

report and the Administration's pending response. Bob Dole
intends to introduce legislation to correct the identified
statutes during this session of Congress. Inasmuch as there
is little time remaining in this session, we should move on
this. I suggest that the Legislative Strategy Group consider
this matter as soon as possible and eithasr announce the
omnibus legislation as an Administration initiative or sup-
port legislation introduced by Dole.

This has been cleared by Mike Uhlmann of OPD and Ken Clarkson
of OMB.




ADMINISTRATION, SUPPORT OF OMNIBUS
LEGISLATION TO ELIMINATE SEX-BIASED STATUTES

As part of Executive Order 12336, the President assigned the
Attorney General the task of completing the review of Federal
statutes which discriminate on the basis of sex. In June,
the Department of Justice transmitted the first guarterly
report on sex bias to the Cabinet Council on Legal Policy.
This report listed over 120 statutes which appear to be dis-

criminatory. The report is still pending before the Cabinet
Council.

Based on informal research conducted by the Senate Judiciary
Committee staff, it appears that the majority of the identified
statutes (at least 67) are noncontroversial, involve no cost

to the government, and can be cured in one piece of omnibus
legislation. 2An omnibus package is recommended for its dramatic -
effect, and because agency-by-agency transmittals are slow and
inefficient. To be safe, the DOJ list is now being cross-
referenced with the list completed in 1977 by the U.S.
Commission on Civil Rights.

Once the Cabinet Council on Legal Policy meets to discuss the
Department of Justice report, curative legislation can go
forward. I suspect that we will be far ahead of the game, based
on the data I have received to date.




SECTION-BY-SECTION SUMMARY
Legal Eguity Act

MILITARY

Army

10 U.S.C. 3683 applies to nurses, women medical specialists
anéd similar employees of the Army Medical Department who
received speciel eppointments during World War II. It
igentifies various periods of service which are creditable
for retirement eligibility and for computing retirement peay.
It epplies only to service completec before January 1, 124°.
DOD hezs incdicested that the section is probably obsoclete
beczuse 2l personnel with service prior to 1949 should heve
retired by now. The Act would repeal Section 3583, but
conteins & grandfather clazuse in the event that there may be
2" few persons still on active duty.

10 U.S.C. 29263 &lso epplies to nurses, women medical
specialists and similer employees of the Army Medical
Department who received special zppointments during World
Wer II. It provides thet personnel in these categories who
served before July 1, 1246 in a higher active cuty greade,
cen be retired in that grade. Again, DOD hes indicated that
the section is probzbly obsolete as anyone with service
prior to 1245 should have retired by now. The Act would
repeel Section 3962, but conteins e grancfather cleuse in
the event that there mey be & few persons still on ective
duty.

10 U.S.C. 43092 e2llows "members of armed forces &nd eble-
bocdied maeles cezpable of bearing arms" to use rifle ranges
operetec by the Secretery of the Army. The Act would zmend
Section ¢308 by changing "males" to "persons".

10 U.S.C. 4651 sllows the Secretary of the Army to provide
equipment to &ny school that coes not have a2n ROTC unit but
does have & course in militery treining &and at leest "100
physically fit male stucdents". The Act would émend Section

4551 by cdeleting "male".

10 U;S.C. 4712(d) contains the priority list for the
disposition of effects of decezsed military personnel by
summary court martial. The list gives  preference to a "son"
over & "caughter" a "father" over a "mother" and & "brother"
over 2 "sister". The Act would amend Section 4712(8) so
that family members are treated on a sex-neutral basis.

{9 U.S:C. 4713(2) (2) conteins the same priority list for the
Cisposition of effects of certain deceesed military
crreonnel which heve been heléd by the Arrmy for three years
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after death. The Act would amend Section 4713(2) (2) so that
family members are treated on a sex-neutral basis.

24 U.S.C. 52 allows the inmate of 2 soldier's home to .have
the inmate's pension paid to a "child, wife, or parent
living". The Act would emend Section 52 by replacing "wife"
with "spouse".

50 U.S.C. 1521 - 15%88. All sections refer to P.L. 78-3509,
which provicdecd temporary appointments for Army Nurse Corp
menbers, women mecical specislists or similer employees of
the Army Mecical Department. They contain separste
stancarc¢s for these claesses of female personnel in such
erees &s retirement grace &and pey, computation of length of
service, uniform a2lloweance, rank, pay and travel zallowences.
P.L. 75-3509 wes paessed only for World War II &nd is now,
therefore, obsolete. The Act wouldé repesl these provisions.

Navy

10 U.S.C. 5896-°9, ogenerally provices separate promotion
consicderstion for men and women among Naval and Mzerine Corps
Reserve officers. A DOD Tesk Force chercec with the
responsibility of reviewing ené¢ proposing comprehensive
reforms in the reserve system (ROPMA Study Group) hes
e2lreecy recommencecd that suvch cistinctions be eliminzted.
The Act would emend Section 5825-829 so thet Neval end Marine
Corps Reserve officers receive the seame promotion
consicderation, regercless of sex.

10 U.S.C. 6402 suthorizes the Secretary of the Navy to
eliminate women officers from ective duty status in the
Nevel end Masrine Corps Reserve. Acein, the RCPMA Study
Group hes slrezscy recommenced that this section should be
repealed, so that women can be eliminateé from active status
only uncer the szme conditions that would require men from
being elimineted from the active list. The Act would repeel
Section 5403. ) '

10 U,S.C. 7601 lists, among others, the "wicows" but not the
widowers of members of the Navy &s persons who mey use

commisseries. The Act would amend Section 7601 by replacing
"wicdows" with "surviving spouses".

Air Force

10 U.S.C. 8683 epplies to nurses, women mecical specialists
zné similer employees of the Air Force Medicasl Department
who received special eppointments during Worlcé Var II. It
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identifies various periods of service which are creditable
for retirement eligibility and for computing retirement pay.
It applies only to service completed before January l, 1249,
DOD has indicated that the section is probably obsolete
because 2ll personnel with service prior to 1242 should have
retired by now. The Act woulé repeal Section 2583, but '
contains a grandfather clause in the event that there might
still be a few persons on active duty.

10 U.S.C. 6848(b) allows the Secretery of the Air Force to
retein on active duty nurses, medicel specielists and female
line officers who are in the reserve grade of lieutenant
colonel until the completion of 30 years of active service.
8848 (b) was added in 1960 to provide a continuation of
zuthority for these categories since they were limited to 25
“years by 10 U.S.C. 8847. Bowever, Section 8847 was repecled
in 1967, making Section £848(b) obsolete. The Act would
repeal Section 8848 (b).

10 U.S.C. 8963 zpplies to nurses, women medicel specialists
eand similer employees of the Air Force Mecdicel Department
who received speciezl zppointments during World %War II. It
‘provides that personnel in these categories who served
before July 1, 1946 in & higher active duty grade, can be
retired in that grece. Again, DOD hés indicated that the
Section is probasbly obsolete &s anyone with service prior to
1945 should have retired by now. The Act would repezl
Section 8263, but contains & grendfether clause in the event
that there may still be & few persons on ective duty.

10 U.S.C. ©¢65]1 ellows the Secretery of the Air Force to
provicde equipment to any school that does not heve an ROTC
unit but foes hazve a course in military treining and at
leest "100 physiceally fit male stuéents”". The Act would
eamend Section ©451 by deleting "male".

10 U.S.C. 2712 contains the priority list for the
Cisposition of effects of deceased militery personnel by
summary court martisl. As is the case with the Army, it
gives priority to male femily members. The Act would zmend
Section 2712 so that femily members are treated on a sex-
neutral basis.

10 U.S.C. 9713 contéeins the same priority list for the
disposition of effects of deceazsed militzry personnel by a
Soldier's home &and would be amended so that femily members
ere treated on a2 sex-neutral basis. :

Cozst Guard
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(The Coast Guard now allows women to participate in all
components of the service. Neutralizing these provisions
will simply bring the pertinent code provisions into
conformity with current practices.)

14 U.S.C. 371 provices that only "male citizens ... may be
enlisted es” and "male enlisted members of the Coast Guard
... meay be cesignated as aviation cadets". The Act would
emend Section 37]1 by deleting "male". (The DOJ report
indicated that the Coast Guard no longer has eviation
cadets. However, because the Coest Guard may wish to
resurrect the progrem in the future, the Section should be
zmended, not repealed.)

14 U.S.C. 487 lists, among others, the "widows™ but not the
widowers of members of the Coast Guard e&s persons who may
use commisseries. The Act would zmend Section 487 by

replacing "widows" with "surviving spouses”.

46 U.S.C. 569 zllows for the allotment of & portion of
sailor's wages to "his grandparents, perents, wife, sister
or children". The Act would amend Section 522 to permit
2zllotment of wages to the "seilor's grancdperents, parents,
spouse, sibling, or children”.

¢6 U.S.C. 561 zllows for the epprenticing only of "boys" to
the sez service. The Act would amend Section £561 by
replecing "boys" with "youths".

BEenefits for Spouses &ndé Feamilies

S U.S.C. 2108(3)(f)&(g) provice for benefits to be pezic to
"mothers" but not fzthers of disebled veterens or other
individuels who lost their lives cduring active duty under
certein sets of circumstances. The Act woulé emend Section
21C8(2) (f£)&(g) so thet both parents of the veteren would be
eligible for benefits if they met the criterie specified in
the statute.

30 U.S5.C. 202(e) cdefines, for purposes of black lung
benefits, a "cdependent” as including "wife" &nd “"widow" but
not husbands and widowers. 30 U.S.C. 843(d), ©02(e),
°02(g), %21, %922(a), ©22(b), 923(b), S924(e)&(e), 931, &and
©34 also contain the sex-based references of "wife" and
"widow" a2s e result of this definition of "dependent".
These sections would be eamended so that "wife" is replaced
with "spouse" and "widow" is replaced with "surviving
spouse”™. The Depasrtment of Labor hes already so emended its
regulations, so the éemendment would simply conform the
stetutes to current practices.
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42 U.S.C. 1652 is a little used section of the Defense Base
Compensatlon Act. It provides that compensation to _
"dependents” of aliens and nonnationals inclucdes the "wife"
but not the husband. The section would be amended by,
replacing "wife" with "spouse”.

33 U.S.C. 771 & 772 provide survivor's benefits for the
"widows"” but not the widowers of Lighthouse Service
Personnel. The Act would amend Sections 771 & 772 by
replecing "widows" with "surviving spouse™ - (The Lighthouse
Service is no longer a separéete service of the Cozst Guard
2and the class of persons to whom Sections 771 & 772 epplies
is extremely smell, if any.)

18 U.S.C. 3056 provides only for Secret Service protection
of 2 former President's "wife" or "widow". The Act would
zmend Section 3055 by chenging "wife" to "spouse" &and
"widow" to "surviving spouse”

28 U.S.C. 504 z2llows the Director of the Acministrative
Office of the U.S. Courts to regulete &nd pay &nnuities to
"widows" of juccges. P.L. ©4-544 extended benefits to both
the widows &nd widowers of judges on & sex-neutral besis,
but failed to correct Section 604. The Act would amend
Section 504 by replecing "widow" with "surviving spouse".

Immigretion and Neturalization

€ U.S.C. 1557 prohibits the transportztion in foreign
commerce of "women &nd girls" for the purposes of
prostitution &nd cdebeuchery. The Act would emend Section
1557 by replecing "women and girls" with "zdults &nd
youths".

& U.S.C. 1353 zuthorizes payment of the treansportetion
expenses of the "wives” and cependent children of employees
of INS performing duties in foreign countries. The Act
would emend Section 1353 by providing for the expenses of

"spouses” of INS employees, consistent with current
practice.

*8 U.S.C. 1452 provides procedures to procure certificates
of citizenship for persons who derived U.S. citizenship

through the neturelization of a parent or "husband". The
Pct would omend Section 1452 by changing "husbcnd" to
"spouse" .

*8 U.S.C. 1451 (e) provides that the revocation of a person's
citizenship or naturalization shezll not affect any right or
rrivilege of the person's "wife" or minor child which would
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have derived if the revocation had not occurred. The Act
would amend Section 1451(e) by changing "wife" to "spouse".

*8 U.S.C. 1489 provides that notwithstanding any treaty or
convention to the contrary no “"woman" is to lose U.S.
nationazlity because of marrizge to an alien, or through
resicence sbroad following such a marriage. The Act would
amend Section 1488 by changing "woman™"™ to "person”.

*These statutes are "protective"™ in nature. That is, they
were cesicgned to protect women from laws existing in the
early part of the century in this country, &and the customs
end conventions of foreign countries, meking the legal
status of a2 woman dependent on that of her husband. Because
there are no similer known laws, customs, or conventions
gffecting men, neutralizing the languege will not bestow any
aéditional citizenship rights, priveleges, etc. that exist
under current law.

22 U.S.C. 214 excuses the peyment of pessport fees for a
"widow" of & deceesed member of the Armed Forces who is
travelling abroad to visit the crave of the deceased. The
rct would amend Section 214 by chenging "widow" to
"surviving spouse”.




Social Security*

-

42 U.S.C. 402(b),(c),(e)&s(f) provides for the payment of
benefits to aged divorced wives and aged or diszbled
surviving divorced wives, but benefits are not provicded for
similerly situsted men. These provisions have been held
unconstitutional in & number of court decisions and benefits
2re currently also being paid to aged divorced husbands and
2ged surviving divorced husbends, based on their former
wives' earnings. The Act would amend these Sections so thet
they conform with current practice. (No cost impact.)

42 U.S.C. 402(b)&(g) provide benefits for a mother who heas
in her care a child of her retired, disabled, or deceased
Busband. Benefits are not provided for similarly situated
men. This distinction was held unconstitutional in
Weinberaer v Wiesenfeld, 420 U.S. 636 (1275), other court
cecisions &nd subseguent administrative decisions. 4
Currently e similarly situsted father can &slso qualify for
benefits based on his retired, disabled, or deceased wife's
past eernings. The Act would amend these Sections to
conform to current practice. (No cost impact.)

42 U.S.C. 402(f) provides that widows and widowers who
remarry before zge 50 are treasted differently with respect
to their eligibility for benefits bazsed on their Jdeceesed
spouses' earnings. A woman mey quelify for benefits as a
surviving spouse, even though she has remarried, so long as

‘she is not married at the time she zpplies for benefits. A

man on the other hand, currently loses forever his
eligibility es & surviving spouse of his deceased working

" wife if he remarries before age 60. This distinction was

held to be unconstitutionzl in Mertz v Herris, 427 F. Supp.
1134 (S.D. Tex. 1280) &and benefits &are now pzid to widowers
who have remarried but ere not married at the time of
epplicetion. The Act would zmend this Section to conform to
current practice. (No cost impact.)

-

P

*The cost impact analysis of eliminating gender-based
distinctions in the Social Security Act was done in late
1280. "Nominal" means less than 1/2 million dollars.
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42 U.S.C. 402(d) provides benefits for the dependent
children of disebled, retired, or deceased workers. Under
_this section, these benefits will terminate when the child
marries, unless the child is over 18 and marries a person
who is also entitled to Social Security benefits. If the
disabled beneficiery is a male and he recovers or engages in
substantial work, his benefits ere terminated and his wife's
benefits are terminated. If, however, the diszbled
beneficiary is a woman, only her benefits 2re terminated. A
challenge to this distinction is pending in Cimaglia v
Harris, No. 78-6353 (S.D. Fla.). The Act would emend this
Section so thet benefits would be termineted, regarcdless of

sex, if the spouse is no longer eligible for benefits.
(Nominal <cecst impact.)

4Z U.S.C. 403 5405 refer to benefit categories established
by the preceecing sections and would be zmenced to conform
to the emencments m&sde to those sections.

42 U.S.C. 411. Currently, in community property states, all
.income from & business owned or operated by & married couple
is decmed, for purposes of Socisl Security, to be the
husbend's, unless the wife exercises substantially 21l the
management and control. In all other States, such self-
employment income is crecited to the spouse who owns or is
precominently &active in the business. This distinction was
founéd to be unconstitutionel in Cearrasco v Caslifano, 628 F.
28 62 (lst Circuit 1280), Hester v KRerris, 531 F., 2& 53 (5th
Circuit 1¢980), endéd Becker v Harris, 483 F. Suvpp. 9291 (S.D.
Celif. 1¢80). The self-employment income of & married
couple in & community property state is currently treated
.the seme &s such income in non-community property states.
The Act woulcé emencd this Section to conform to current
prectices. (Nominel cost impect.)

42 U:S.C. ¢13(&). Uncer this provision, certzin workers who
ctteined zge 72 before 1269 ere eligible for Social Security
benefits under trensitional insurec status provisigns which
recuire fewer gquarters of coverage then woulé oréinarily be
reguired. Wwives and wicdows of eligible male workers who
reeched 72 prior to 1969 ealso are eligible for benefits
uncer this provision, but husbands and widowers of eligible
female workers ere not. The Act would emend this Section to
extend transitional insured status to such husbands and
wicdowers. (Nominal cost impact.)

42 U.S.C. 416 releates to benefits for illegitimaste children.
In generel, the determination of one's status a2s a pearent or
child for purposes of the Social Security progrem is based
upon the intestete succession laws of the state in which the
insurec incdivicduval is cdomiciled. HKowever, an illegitimate
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child may be eligible for benefits based upon a men's
earnings, without regard to the zppropriate state intestate
laws, if, among other things, the man has been decreed by a
court to be the father of the child, or the man is shown by
evicence satisfactory to the Secretary to be the father of
the child. Similar provisions do not currently apply when
an illegitimate child claims a benefit based upon his
mother's earnings. The Act would amend this Section so that
illegitimate children would be eligible for benefits besed
on their mother's earnings as they are currently for
benefits based on their father's earnings. (Nominel cost
impact.)

42 U.S.C. 417 permits the widow of a2 veteran, under certain
circumstances, to waive her right to 2 civil service
survivor's annuity ané receive’'credit for military service
prior to 1257 for purposes of determining eligibility for,
or the zmount of, Social Security survivor's benefits. The
Act would amend this Section to extend the szme option to
wicdowers. (Nominal cost impact.)

42 U.5.C. 422, 425, and 426 refer to benefits categories
€steblished by Section 402 (listed zbove &nd would be
amenced to accordingly).

42 U.S.C. 427 and 428 zuthorize benefits for certain
vninsuvred indivicuels who &tteined age 72 prior to 1272. 1In
orcder for & couple to receive benefits under this section,
both spouses must heve astteined @ge 72 prior to 1872.
However, even though eech spouse must meet the same
eligibility reguirements he or she would have to meet if not
merriecd, once the eligibility of both is determined, the
"couple is treasted es if the husband were the retired worker
end the wife were the cdependent. The emount of the special
peyment of the couple is not divicded ecgually between husband
enc wife. Rather, the peyment is 2llocated so thst the
husbtend is pziéd 2/3 and the wife is paid 1/3. The Act would
emenc these Sections so that the peyment is ecuzlly divided
between the two. (Nominal cost impzct.) B

Welfzre

42 U.S.C. 633 gives priority for placement in the WIN
progrem first, to unemployed fathers, and then to mothers.
The 2ct would amend Section 633 by giving & uniform category
of preference to "unemployed parents". (The Administration
hes recommended the termination of the WIN progrem, though
the Congress mzy decide to continue funding.)

Depaertment of Agriculture
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45 U.S.C. 1773(c) concerns the priority to be given to the
selection of schools for participation in the school
breakfast program. One of the factors listed to consider is
whether there is a special need to improve the dietary
practices of working "mothers". The Act would amend Section
1773(c) by chenging "mothers" to "parents".

Department of Commerce

46 U.S.C. 32]1 eébolishes customs and other fees for certain
services to U.S. vessels. One of these services is the

epprenticing of "boys" to the merchant service. The Act
would &mend Section 331 by changing "boys" to "youths".

45 U.S.C. 601 prohibits the attachment of seaman's wages
unless attached pursuant to & court order regarding the

peyment of support and meintenance for the seaman's "wife

and ninor childéren”. The 2ct would amend Section 601 by
replecing "wife” with "spouse".

Bureau of Indien Affairs

25 U.S.C. 13 authorizes the Bureau of Indien Affairs to
cirect, supervise and expend monies for the benefit, care
anc¢ essistance of Indians for 2 number of specified
purposes, including the employment of "field matrons". BIA
hes &advised thet this particular provision is obsolete. The
Act woulé amend Section 13 by deleting "field matrons".

25 U.S.C. 137 was enected in 1875 &nd authorizes &n eoent
Gistributing supplies on &n Incien reservation to require
"able-bodied Indian meles"” to perform certein services for
the tenefit of & tribe. The Act would repeal Section 137.
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*25 U.S.C. 181 provides that a white man may not acquire a
right to tribal property by marrying an Indian woman. _The
Act would amend Section 181 by providing that no "non-
Indian” mey acguire a right to tribal property by marrying
en Incdian. ;

25 U.S.C. 182 provides that an Indian womazn who marries a
U.S. citizen also becomes a U.S. citizen, but does not lose
any tribal property rights. Section 182 was made obsolete
by the Indien Citizenship Act. The Act woulé repeal Section
182.

*25 U.S.C. 182 specifies the type of evidence which is

required to prove a marriage between & "white man" end
"Indien woman". The Act would amend Section 183 by changing
"white man” to "non-Indian" &nd deleting "woman".

*25 U.S.C. 184 provides that the -children of a marriage
solemnized prior to June 7, 1887, between & "white man" and
an "Inéian woman" shall heave the same rights and privileges

2s other members of the "mothers"” tribe. The Act would
amend Section 184 so that the children of marrizges between
a2 "non-Indian" &nd en "Indian" will have the rights and
privileges of the "parents” tribe.

25 U.S.C. 274 zuthorizes the Commissioner of Indian Affeirs
to employ "Indian girls es Assistent matrons" and "Indien
boys es farmers and industriel tesachers”. The Act would
zmené Section 274 by &llowing the Commissioner to employ
Indien "youths" &s "Cormitory zides" &and "as farmers znd
industriel tezschers", consistent with current practice.

25 U.S.C. 242 permits the removal of Southern Utes to a new
reservetion without the consent of the "adult mezle” tribal
menbers. Section 342 is obsolete &nd woulé be repeeleé by
the Act.

**25 U.S.C. 371 provides thet illegitimste Indian chiléren
egre the legitimete issue of their father for the purpose of
determining descent of land. The Act would amend Section
371 to provicde that illegitimete children are the legitimate
issue of both perents for such purposes.

*Sections 181, 183, and 184 were 211 cdesigned to
protect Indian women from tribal customs giving the
non-Indian spouse all her tribeal property rights, and
cdivesting the children of such maerriages of tribal
property rights. Beczuse there asre no similer
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tribal customs epplying to men, deleting the gender-
besed distinctions will have no substantive impact.

**Under the applicable tribal customs and common law
principles, illegitimate children are also deemed the
legitimate issue of the mother. Thus, deleting the

gender-based distinctions in Section 371 will have no
substantive impact. .




Homesteading*

43 U.S.C. 161 2nd 162 allows a citizen or a person intending
to become a citizen, who has reached the age of 21, or who
is "the head of a family” to be entitled to enter
vnappropriated¢ public lands. Under state statutes, federal
regulations and the common law, the "head of a family"”
customerily refers to the husband or the father. The Act
would emend Sections 161 and 162 to clarify that either
spouse or parent is entitled to entry.

43 U.S.C. 164 sets forth the rules for the issvance of
certificates or pastents. The provisions appliceble when the
enterer dies refer only to the "widow". The Act wouléd amend
Section 164 by replacing "widow" with "surviving spouse”

43 U.S.C. 166 provicdes that an unmarried femazle settler does
not forfeit her rights to enter vpon marriage so long &s she
does not ebancdon her residence. CSection 166 also provides,
however, that she forfeits her rights if the man she marries
clazims a seperete tract uncer the homesteed laws. The Act
would emend Section 166 by eliminating the provision
reguiring the women to forfeit her rights if her husband
claims & separate tract, and extends to both sexes the
recuirement that they must continue to reside on the treact
if they wish to méke entry.

43 U.S.C. 167 provides that the merrizge of two homestezders
coes not impeir either's right to & patent, but gives the
husbend the right to choose the family's domicile. The Act
~would emencé Section 167 so that both husbené &nd wife must
elect tocether on which tract they wish to live.

43 U.S.C. 168 provicdes that the merriage of & femzle enterer
to an alien does not impeir the femzles entitlement to &
certificete or patent. The provision wes cdesigned to
protect women from the once prevelent legsl doctrine that if
2 female citizen maérries an alien she forfeits her
citizenship. Since this legal doctrine no longer app11es,
oectlon 168 is obsolete and would be repealed by the Act.

43 U.S.C. 170 provides certain protections to the "wives" of
enterers who are deserted. The Act would ezmend Section 170
to provzde the same protectlons to either spouse if they
heéve been deserted.

*The Homesteacing provisions amenced by the Act now only

epply to the state of Rlaska, and will no longer be
effective after 1986.
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43 U.S.C. 240, 243(2), 255, 271, 272, 278 &nd 279 permit
service personnel and their families to count service time
toward homestead entry requirements. All sections assume
that service personnel are only male, referring only to the
"wives"™ and "widows" of service personnel. The Act would
emenc the Sections by replacing”"wife” with "spouse" and
"widow” with "surviving spouse", and clarifying that service
personnel includes persons of both sexes.

Depertment of Justice

42 U.S.C. 1CE6 creates a2 cause of action for cameces
resulting from & wrongful conspiracy. The section provices
that i1f ceath results from the conspiracy, the deceesed's
lYegel representative can recover damages for the benefit of
the "widow" &nd if there is no widow, to the "next of kin".
The Act would amend Section 1986 by replecing "wicdow" with
"surviving spouse”.

Rzilroed Retirement RBoerd

45 U.S.C. 23la(c) (1) (ii) (C) pertains to retirement benefits
for the spouses of retired employees. Generzlly, the spouse
of & retirec¢ employee will not be eligible for benefits
unless the spouse hes &lso reached retirement age. The
exception is for & "wife" when the couple hés dependent
chiléren in their cere. The Act would emend this Section to
also provicde benesfits to the husbznds of femsle retired
employees where the husband hes not yet reeched retirement
ace &nd the couple still hes cdependent chilcdren. (Nominal
cost impeact.)

45 U.S.C. 23l2(€) (). This Section entitles & widow,
surviving divorced wife, and surviving divorced mother to
ennuity benefits, but not to similerly situated meles.
These eligibility provisions are based on definitions
conteined in Section 216 of the Sociel Security Act, which,
2s previously mentioned, have been held unconstitutional.
The Rezilroad Retirement Board currently pays benefits to
wicdowers, surviving divorced husbands, and surviving
divorced fathers. The Act would amend this Section to
conform to current practice.

45 U.S.C. 23le(a) (2) wes amended by the Omnibus
Reconciliation Act in this Congress (P.L. ©27-35) ané the sex
based distinction conteined in it was simply & drafting
error. A coce section of the Social Security Act was used
2s & guice, even though the perticular section used hes been
held unconstitutional. The section, as written, provides
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eligibility for lump-sum payments where an individual has
died leaving no "widow, surviving divorced wife, or
widower", but not requiring there to be no surviving
divorced husband. The Act would amend this Section to
include a2 reguirement that there 2lso be no surviving
divorced husband. (No cost impact.)

U.S. Congress

2] U.S.C. 27 allows the GAO to disallow a2 claim for errears
of pay &snd bounty where payment in full hes already been
mece to the solcdier or to his "widow" or legal heirs. The
Act would amend Section 97 by replacing "his widow" with the
"soldiers surviving spouse”. Curative legislation hes
élready passed the House, (see, B.R. 6128 meking 2 number of
revisions to Title 21), though has not yet pessed the
Senate.

31 U.S.C. 43(b) sets out survivorship benefits for the
"widows" but not the widowers of Comptrollers Generals and
zssumes that 21l Comptroller Generals are male. The Act
‘would zmend Section 43(b) by replacing "wicdow" with
"surviving spouse". (kgein, curative legislation heas
clready pessed the House. See H.R. 6128.)

Miscellancous

24 J.S.C. 165 provides that pensions of male inmates of St.
Elizebeth's may be used for the benefit of their "wives and
minor children," but pensions of femasle inmetes mey be used
only for the benefit of "minor children". The Act would

emend Section 165 by 2llowing pensions to be used for the

tenefit of both the "spouse &nd minor children” of fenmale
innates. '

24 U.S.C. 121 provides thet St. Elizebeth's mey a¢mit insane
civilieans.of the Quéerter Master Corps and "men" who were
insane while in military service &nd become insane agezin
efter discherge. The Act would emend Section 191 by
replacing "men" with "persons".

48 U.S.C. 1461 provides that no polygamist or bigamist or
woman cohabiting with the szme may vote or hold office in a
U.S. Territory. The provision is of guestioneble
constitutionality.and in &ny event no longer hes any known
substantive application. The Act would repeal Section 1461.

31 U.S.C. 125 concerns peyments from special deposit
accounts for veterens of withheld foreign checks. The
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section contains a priority list for the payment of :lLe
remains of these accounts upon the cdeath of the veteran.
First priority goes to the "widow"™ and no provision is made
for wicdowers. The section would be amended by replacing
"widow" with "surviving spouse". (Again, curative
legislation has already passed the House. See H.R. A128.)

41 U.S.C. 35 and 36 estsblish minimum a2ge levels for persons
eble to enter into contracts with executive cepartments,
incdependent agencies, etc. The minimum age for meles is 16
but for females, 18. DOL has already emended its recuvletion
to provide the same minimum age of 16 for both sexes. The

Act would zmend Sections 35 and 36 to conform to current
prectice.

v

CODE SECTIONS IDENTIFIED WHICH
WOULD NOT BE AMENDED BY THE ACT

A. Controversial Code Sections

military

10 U.S.C. 6015 (Department of Navy) prohibits women in
combet. ' ‘

10 U.S.C. 8542 (Air Force) prohibits women in combat.

50 U.S.C. App. 453-456, 466 Selective Service Provisions.

Immigraztion &nd Naturalizetion

€ U.S.C. 1101(b)(1)(D), 140%, 1432 provide thet chkildren
born out of wedlock a2re cdeemed to have acquireéd the
nationaltiy stastus of their mother, but not their father,
ané thus relates to the sensitive issue of the citizenship
status of children feathered by American military personnel
overseeas.

8 U.S.C. 1101 (a)(42), 1182(e), 1252(h) (1) 2ll provice
protections to aliens fleeing from countries because of
persecution bésed on race, religion, netionality, etc. Sex
is not a2 protected category. These Code Secticns implement
the U.N. Convention Releting to the Status of Refugees,
(Rcopted in 1©51. U.S. beceme signatory in 1268.) The
convention is not self-executing. To cete, U.S. laws have
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been implemented and applied consistent with the Convention,
but have not gone beyond it. Inclusion of "sex" as 2
protected category would extend beyond the Convention and
could have 2 significant impact on the number of refugees
allowed in the U.S., particulaerly in light of the 2nd cless
status 211 women are subjected to in many Moslem countries.

Miscellaneous

42 U.S.C. 1395mm(a) (3) (A) (iv) permits the Health Care
Finencing aéministration to use sex as an &ctuariel factor
in determining payments to HMOs. It is not used in any way
to discriminete zgainst women in terms of benefits or reates.
Relates to the controversiel issue of whether insurance

companies should be zble to use sex in computing benefits
end retes. '

B. Code Sections Alreacdy Cured or Containing no Faciezl Substantive Bies
Militery
10 U.S.C. 38504 repeezled P.L. 26-513, Title II, Section 210,

12/12/80.

10 U.S.C. 2828 (Seperete Section for women repeeled 1860
P.L. 86~559.)

-

10 U.S.C. 3888 repeeled ©6-513 12/12/80.

10 U.S.C. 3927 Repeeled P.L. ©56-513 12/12/80.
24 U.S.C. %44z repealed ©4-454 10/2/76.

14 v.s.C. 272, 373 &nd 10 U.S.C. A812, 6813 &nd 6515 provide
benefits for aviation cadets. They contain no facial sex-
bias. Presumebly were listed because 14 U.S.C. 371 and 10
U.SVC. 6015 8o not allow women to be aviation cadets, and
therefore women would not be eligible for those benefits.
(14 U.S.C. 371 would be cured by Act.)

33 U.S.C. 773, 774 end 775 contain no facial sex-bias.

33 U.S.C. 482 doesn't exist.

Benefits for Spouses and Families

28 U.S.C. 375 repealed P.L. 26-504(1°980).
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Welfare

42 U.S.C. 602, 602(a) (19)(A), and 602(a) (12)(G) (iv) have all
been cured in this Congress by P.L. 97-35 (Omnibus
Reconcilietion Act).

Department of Agriculture

7 U.S.C. 1923 was cured in this Congress by P.L. 97-98,




THE WHITE HOUSE

WASHINGTON

September 22, 1582

MEMORANDUM FOR ELIZABETH DOLE
FROM: Jim ciccon'<:>y-/
SUBJECT: Women's Equity Task Force

You asked that I examine whether the executive order setting
up the Task Force on Legal Equity for Women requires the
Task Force to consider recommended changes in the law before
the President supports them.

Under the terms of the order, the Task Force deals solely
with "Federal regulations, policies and practices," which
discriminate on the basis of sex. Since the changes recom-
mended by the Justice Department report involve federal laws,
there appears to be no need to convene the Task Force. This
is not to say that such a meeting, if there were more time,
might not have public relations advantages. In this instance,
however, it is probably sufficient to be able to say that the
changes were considered by our new Coordinating Council on
Women's Issues.

It should be pointed out that the executive order states that,
once the Justice Department's quarterly report is complete,
such findings are reported "to the President through the
Cabinet Council on Legal Policy." Though the CCLP has not
formerly met to discuss the report, all members of the Council
received a copy for their review on August 24. Under the
circumstances, it can be argued that the procedural require-
ments of the order have been met if the President has been
made aware of the findings via Craig Fuller or Ed Meese.

cc: Richard Darman
Craig Fuller




THE WHITE HOUSE

WASHINGTON

September 22, 1982

MEMORANDUM FOR LEGISLATIVE STRATEGY GROUP

FROM: ELIZABETH H. DOLE
SUBJECT: Omnibus Legislation to Eliminate Sex-Biased
Statutes

Attached is a copy of the draft language for the bill which
Senator Dole's staff was preparing for introduction. This
draft incorporates all the changes in the earlier circulated
document citing possible changes. Feedback indicates that
the bill is acceptable with the following caveats:

1. All items referring to Social Security are
wwudb to be struck and referred by transmittal
///’/, letter to the Blue Ribbon panel;

2. Concern about the revenue impact of changes in
eﬂ*/ the Railroad Retirement act will be raised by

OMB after having earlier signed off on the
package; and

Child Nutrition - Some concern regarding draft
bill language which will be reviewed by Counsel
today. The intent is to make sure that this
statute gives preference to lower-income families,
single working heads of households, and children
of families where both parents work.

In view of the concerns expressed over Railroad Retirement,
suggest this group task OMB to immediately analyze the cost
in order that a determination can be made on inclusion prior
to transmittal of legislation to the Hill.




WASHINGTON

THE WHITE HOUSE %@

’

CABINET AFFAIRS STAFFING MEMORANDUM

DATE: __8-24-82 NUMBER: __072789¢ca DUE BY:

SUBJECT: __CCLP Topic: First Quarterly Report of the Attorney General to

the President and the Cabinet Council on ILegal Policy

ACTION FYI | ACTION  FYI
ALL CABINET MEMBERS 0 m| | Raker s 0
Deaver O 0O
Vice President =g 0O
State =4 O Clark =g O
Treasury =g O Darman (For WH Staffing) = O
Defense O [ g Harve: o 0
Attorney General g m| i
Interior ™ O Jenkins O gl
Agriculture . & F. Fielding g O
Commerce =g 0 - o
Labor Cg 0
HHS =g | 0 m|
HUD - =g 0 O 0
Transportation g O
Energy | ce O a
: gucatiﬁn g/ [EEI/ 0O O
unsellor
o B S
UN D B/ -----------------------------------------------------------------------------------------------
USTR O =g CCCT/Gunn O 0
............................................................................................... CCEA/Porter (| |
CEFA O ] CCFA/Boggs a ]
CE O O CCHR/Carleson 0O 0
A i o = B CCLP/Uhlmann = O
] 0 O CCNRE/Boggs O o
REMARKS:

Attached for your consideration is the first report of the
Department of Justice regarding its review of Federal laws,
regulations, policies and practices to identify any language
or provision that tolerates discrimination on the basis of

sex. This topic will be discussed at a September meeting
of the Cabinet Council on Legal Policy.

RETURN TO: O Craig L. Fuller IB/Becky Nortbn Dunlop
Assistant to the President Director, Office of
for Cabinet Affairs Cabinet Affairs

456-2823 456-2800




The First Quarterly Report of the
Attorney General to the President and the
Cabinet Council on Legal Policy
as Required by Executive Order 12336

Prepared by the
Civil Rights Division
U.S. Department of Justice

June 28, 1982
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I. Introduction and Summary

President Reagan signed Executive Order 12336 on
December 21, 1981, establishing the Task Force on Legal
Equity for Women (hereinafter the "Task Force"). The mission
of the Task Force is to ensure "the systematic elimination
of regulatory and procedural barriers which have unfairly
precluded women from receiving equal treatment from Federal
activities." See Appendix A, infra. The Attorney General
(or his designee) has been assigned responsibility to complete
a review of Federal laws, regulations, policies and practices,
and to identify and periodically report to the President on
any language or provision that tolerates discrimination
on the basis of sex.l/ This is the first such report by the
Department of Justice.

The drive to cleanse Federal laws of impermissible
gender-based classifications is certainly not new with this
Administration. For several years, federal statutes and
regulations needlessly providing for inequitable treatment
of the sexes have been targeted for revision or eliminaﬁion.
Pursuant to Presidential directive, a comprehensive plan was
developed in 1976 for review of the United States Code in
order to locate all such offensive statutory provisions.

This effort was expanded the following year to include a

l/ The Attorney General has named the Assistant Attorney
General for Civil Rights as his designee under Executive
Order 12336.




-2 -
similar review by the Federal agencies of their rules,
regulations, policies and practices.

The preliminary results of this identification activity
are set forth in a report issued in 1978 by the Civil Rights
Division of the Department of Justice (the "1978 Report"). It
reveals that more than 3,000 Code sections have been identified
as containing some form of sex bias; however, a large majority
of these involve only terminology problems of a non-substantive
nature and either already have been remedied or are readily
curable. In addition, even as to substantively discriminatory
laws the 1978 Report confirms that most of them are drawn
sO narrowly as to have little impact on the populace generally,
or even on any sizeable number of people. Thus, the dimension
of the statutory problem identified by the Justice Department,
while not inconsequential, is plainly not overwhelming.

The next section of this Report provides an overview and
update of the legislative review activity that has thus far
been undertaken and comments briefly on future steps to be
taken in this area. |

Following the discussion on statutory reforms, the
Report sets forth in Part III similar information with regard
to the ongoing review of rules and regulations by Federal
agencies. Because federal regulations have only recently begun
to be incorporated into computer retrieval systems, the

search for sex-oriented language in agency regulations has
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proceeded at a slower pace than with the statutes. Nonetheless,
real progress continues to be made toward fulfillment of the
overarching objective to rid the laws of this country of
unjustified sex biases. Continuing activities designed to
bring into full compliance all regulatory schemes throughout
the Federal government will be outlined.

The Report finally identifies several major issues that
directly affect women's rights, and describes recent
developments, due in no small part to efforts of this
Administration, that have contributed greatly toward removal
of the offensive features of the identified program. Also
mentioned in the concluding section are some of the remaining
areas of controversy in the field of sex discrimination that
are receiving the attention of this Administration.

II. Review of Federal Statutes

The United States Code has been examined on several
occasions to ascertain which federal statutes contain language
that differentiates solely on the basis of sex. As might be
expected, the results of these surveys have not been uniform.
For example, one computer search performed in 1977 by the
United States Commission on Civil Rights identified some 800
Code Sections having a sexual bias. Another study undertaken
by the Justice Department later the same year, which was
based on a more comprehensive computer search, produced over

3,000 Code Sections containing gender-specific language.
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It is probably fair to say that there currently remain
on the books a sizeable number of federal statutes that are
framed in masculine terms only. Nonetheless, only relatively
few such Code provisions are so worded that they will not
permit a sex-neutral interpretation, and the courts have
not been at all hesitant in recent years to adopt this more
expansive reading. Consequently, sex-biased terminology in
most instances under federal law has little substantive
importance.

Moreover, Congress has in recent years enacted specific
legislation designed to equalize treatment of the sexes
under federal statutes. For example, 1 U.S.C. § 1 now provides:
"in determining the meaning of any Act of Congress, unless
the context indicates otherwise =-- . . ., words importing the
masculine gender include the feminine as well; . . ." To be
sure, this provision does not remove all "sex discrimination"
concerns, since use of the masculine gender in some statutes
is in a context that reveals a clear congressional intent to
cover men only. Nonetheless, this curative legislation
helps in many instances.

So, too, does enactment by Congress of 5 U.S.C.
7202(c), which provides that "notwithstanding any other
provision of law, any provision of law providing a benefit to
a male Federal employee or his spouse or family shall be

deemed to provide the same benefit to a female Federal employee
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or to her spouse or family." Here, again, the legislation
has identifiable limitations -- in that it applies only to
Federal employees and may well not include members of the
Armed Forces, the U.S. Postal Service, independent Commissions

(see, e.g., 5 U.S.C. § 2105), and the career foreign service.

Nonetheless, it benefits a large group of women in this
country employed by the Federal Government by removing for
them yet another gender-based barrier.z/

There still remain, of course, substantive sections of
the Code that differentiate solely on the basis of sex. We
have collected in an appendix to this Report (Appendix
B, infra) an updated list of such sex-biased statutes requiring
corrective action by Congress. For the most part, these Code
provisions can be lumped into five general categories, each of
which embraces a single policy area: military, social
security, welfare, spousal and family benefits, and immigration.
This, in essence, defines the dimensions of the legislative

3/

problem.

2/ See also 38 U.S.C § 102(b), dealing with veterans benefits,
which provides that, for purposes of this title of the U.S. Code,
any reference to wife includes husband and any reference to widow
includes widower. This provision, however, applies only to Title
38 and therefore does not cure other veterans benefits statutes
in other Titles of the Code containing sex-biased language.

3/ We would not want to be misunderstood on this point. 1In
some respects, the different treatment on the basis of sex
that remains in these five areas could be tied to legitimate
policy objectives that do not require complete change. For
example, the limitation on women in combat accounts for the
differentiation in many military statutes. Careful scrutiny
is required in determining whether, and to what extent, a
restructuring of that legislation into sex neutral terms
should take place.
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However, to ensure that there is no mistake in this
regard, we are about to undertake a final computer search of
the United States Code and will hopefully be in a position
at the time of the next report to verify that, indeed, there
no longer linger any vestiges of unjustifiable sex discrimination

4
in the vast majority of federal statutes.;/
ITITI. Review of Agency Rules, Regulations and Policies

The task of identifying Federal rules, regulations,
programs and policies that tolerate disparate treatment on
account of sex was assigned some years ago to each Federal
agency. An interim account of the progress of that effort
was contained in the 1978 Report, covering some 63 federal
agencies. Our recent review of the status of that original
undertaking revealed that most agencies have now completed
the "identification" of sex bias in their rules, regulations,
programs and policies, but many have vet to take corrective
action to cure existing discriminatory provisions or practices.
At least two principal agencies, the Department of Health
and Human Resources and the Department of Education,
are still in "identification" stage and have not reported

their findings on the threshold inquiry. Moreover, agency

4/ No comprehensive computer search has been made since
1977. 1In a few instances since then Congress has actually
enacted new sex-biased statutes (for example, amendments to
the Railroad Retirement Act of 1974, 45 U.S.C. § 23le, Pub.
L. No. 97-35). A current computer search is therefore needed
to complete the Justice Department's assignment.
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regulations are currently being computerized, thus allowing a
more thorough search in the future.

Even soO, some general observations can be made that
will help to frame the broader issue. We have verified that
the review undertaken by twenty-two (22) small agencies
disclosed no substantive distinctions in their rules, regulations,
programs or practices based on sex.é/

In addition, five (5) other agencies whose reviews had
identified areas of possible sex bias have now resolved or
corrected the identified problem and are no longer a matter
of concern. One of these, the Federal Reserve System, has
by regulation altered its requirements with respect to official
advertising materials displayed by State-chartered banks so
as to include an explicit prohibition against sex discrimination.

Another, the National Aeronautics and Space Administration

5/ These agencies include the following: Appalachian Regional
Commission; Arms Control & Disarmament Agency; Board for
International Broadcasting; Commodity Futures Trading
Commission; Consumer Product Safety Commission; Federal
Deposit Insurance Corporation; Federal Election Commission;
Federal Maritime Commission; Federal Mediation & Conciliation
Service; TFederal Trade Commission; Government Printing Office:
Indian Claims Commission; Inter-American Foundation; WNational
Labor Relations Board; National Mediation Board; Wational
Transportation Safety Board; Nuclear Regulatory Commission:
Occupational Safety and Health Review Commission; President's
Council on Physical Fitness; Tennessee Valley Authority;
United States International Trade Commission; United States
Postal Service. 1In a few of these agencies, where unnecessary
gender-specific terminology had been used in the past, a
directive was issued which prohibited the use of such language
in all newly proposed or revised regulations (e.g., Federal
Election Commission, Federal Maritime Commission).
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(NASA), has made material changes in its selection procedures
and criteria for the Astronaut Candidate Program to open new
opportunities for women. Still another, the Securities and
Exchange Commission (SEC), has begun to look more closely at
corporate equal employment opportunity (EEO) information as
being subject to disclosure in appropriate cases under the
SEC's "material information" rule. Also in this group is
the United States International Communication Agency (USICA),
which has developed new guidelines for equal treatment of
the sexes in USICA media matters. And finally, there is the
National Transportation Safety Board, which has agreed to
embark on a more active recruitment program for women for
trainee positions due to the low female representation among
the Board's accident investigators.

Of the remaining thirty-four (34) reporting agencies
(HHS and DOE have still to report), specific instances of sex-
bias practices or procedures have been identified in one form
or another, and, in varying degrees, steps are being taken to
remove the discriminatory features in question. A principal
area of activity for the Task Force will be the monitoring
of this corrective action on an agency-by-agency basis to
ensure that women are not denied opportunities under any
federal program solely because of their sex.

The prospects of such a denial, it should be added,

are becoming increasingly remote. In this connection, the
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Justice Department's recent review of agency attention to these
matters since the 1978 Report has been most encouraging. For
example, a painstaking reexamination of regulations by the
Department of Commerce revealed not one substantive gender-biased
provision. A similarly thorough combing of the many other
component documents issued by the Commerce Department disclosed
only a few offending terms, all of which are non-substantive
in nature and have already been scheduled for correction in
the next regular revision of periodicals.

The Department of Agriculture (DOA) is another good
example. Through its conscientious efforts, one significant,
substantively discriminatory statute within its enforcement
responsibility has been amended to eliminate sex bias, and
the Department has proposed corrective legislation for another.i/
In addition, the regulations and policies of the Farmers
Home Administration (FmHA), which falls under DOA's jurisdiction,

have been largely rewritten to remove their adverse impact

6/ Section 2014(c) of Title 7, United States Code, permitted
an exception for "mothers or members of the household who
have the responsibility of care of dependent children . . ."
to the general rule that households with an "able-bodied
adult" were ineligible for food stamps. Pub. L. No. 95-113
removed this exception by substituting new provisions relating
to income standards for eligibility. The other statute in
question, 7 U.S.C. § 1923 authorizes preferential treatment
for married and dependent families for certain agricultural
loan programs and is inconsistent with the Equal Credit
Opportunity Act. 15 U.S.C. § 1691 et. seq. Corrective
legislation proposed by the Department of Agriculture has not
vyet been enacted.
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7/

on women. This does not mean that the Task Force's work in
this area is finished, however. For these Federal measures
to be effective, it is imperative that the regulatory and
policy changes be included in the FmHA state supplements
(the operating procedural manual governing individual loan
processing for each state). The latest information available
indicates that most of the state supplements have not been
updated to include the changes, and correcting that situation
will be one of the principal areas of concern for the Task
Force.

On another front, the General Services Administration
(GSA) has also taken corrective measures with respect to
certain discriminatory features in its rules and regulations.
Thus, the failure to include "sex" as a protected class within
the nondiscrimination provisions of its posted notices in

public buildings has been cured by the agency. Moreover,

7/ Virtually all 900 pages of FmHA's regulations, internal
directives and forms have been rewritten to remove sex bias.
Among the more significant changes are the following: (1)
insurance policies must now reflect all owners, not just
husbands; (2) an analysis of the industry and initiative of
the wife no longer required for farm loans; (3) spouses no
longer required to execute deeds of trust, notes and documents
of indebtedness unless they are co-applicants/borrowers; (4)
wives are no longer individually and separately liable on
documents of indebtedness, notes, etc., that are not for

their benefit; (5) language referring to the applicant and
borrower as the husband has been removed; (6) several statements
of nondiscrimination on the basis of sex have been added; and
(7) implementing regulations for the Equal Credit Opportunity
Act in the loan processing provisions have been finalized.



- 11 -
GSA has agreed to revise some nineteen publications, including
the GSA Handbook, that portrayed male employees as supervisors
or in leadership positions, while females appear only as
secretaries. In the face of a report in 1978 by Public
Building Services (PBS) on the Federal Government's lack of
attention to female-owned businesses, GSA took the additional
initiative to co-sponsor a seminar with the Wharton School on
"Women in Business."

The Interstate Commerce Commission has a similar
record. Responding to the identification of several minor
provisions of the Interstate CommerceBAct that contained
discriminatory language based on sex,_/ the then Acting
Chairman of the Commission forwarded to the Speaker of the
House of Representatives on April 20, 1981, legislation
designed to eliminate these and similar suggestions of
sex discrimination; the bill is currently pending before
Congress. ICC publications containing sex role-stereotyped
illustrations are in the process of being corrected. And in

the regulatory and policy area, the rate structure offered by

8/ For example, statutory exceptions allowing the issuance of
free passes presently extend to, among others, " . . .
traveling secretaries of railroad Young iMMen's Christian
Association . . . to linemen of telegraph and telephone
companies . . . to newsboys on trains . . . [and to] the
families of certain of those listed, 'families' being defined
as including 'widows during widowhood.'" (Emphasis added).
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a common carrier (interstate limousine service) has been
revised to remove sex bias.z/

The Federal Home Loan Bank Board, additionally, has
acted on the areas of sex bias identified in its regulations
and has favorably resolved all but one.lg/ Similarly, the
Central Intelligence Agency has concentrated its efforts, as
it needed to, on increasing the number of women in its
professional job categories: up to 20 percent as of 1981.

The essential point is that all agencies of the Federal
Government have focused their attention on the legal imperative
of striking from their rules, regulations, programs and
policies unjustified disparities in treatment based on sex,
and they are currently in the process of implementing
necessary changes. Such administrative activity is admittedly
tedious; rarely does it attract public attention or draw

headlines. But, its importance to achieving the fundamental

goal of equal opportunity for all, regardless of sex, cannot

9/ The ICC has also been advised of its enforcement responsibility
under the Equal Credit Opportunity Act with respect to common
carriers. The Task Force intends to monitor the agency's
development of a regulatory enforcement program to carry out

that responsibility so as to ensure the proper sensitivity to
women's rights.

10/ Exclusion of pregancy-related disabilities from the
disability insurance package remains unresolved, but that is

due primarily to the insurance carriers refusal to make any
alterations to benefits or coverage under the existing long-term
contract.
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be overstated. Thus, the monitoring efforts of the Task

Force in this area and the continuing review of the Department
of Justice, will be most vigilent so that a meaningful

and comprehensive conclusion can ultimately be attained.

IV. Other Women's Issues of General Importance

Beyond the removal from Federal laws, rules and regulations
of language that unijustifiably discriminates on account of sex,
there are a number of broader issues of general importande to
women that are receiving attention from this Administration.

As to some of these, a gender-neutral solution has been found;
for others, further study is needed. Set forth below is but a
sampling of some of those issues.

A. This Administration has, for example, taken
corrective action in equalizing income levels used to define
poverty status for men and women. To understand the significance
of the adjustment, some background information is needed.

On the average, women employed full time earn approxi-
mately 60 percent of what male full-time employees earn. At
least some of this difference in earnings appears to be
attributable to educational practices which do not prepare
women for employment or which channel them into lower paving
occupations. Additionally, women have traditionally assumed
primary responsibility for homemaking and child care. These
responsihilities interfere with continuous employment and
with the ability to maintain and increase earning capacity

over an adult life.
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Comparing the earnings of full-time workers, however,
gives an incomplete picture of the relative economic positions
of men and women. A comparison of total income levels is
more informative. In 1948, the median income of white females
was 45.1 percent of that of white males.ll/ The median income
of non-white males was higher: 54,3 percent of that of
white males. The income of non-white females was much lower:
only 19.6 percent of that of white males. In 1979, the
income of non-white males had increased in relation to that
of white males to 65.1 percent, while that of white females
had declined to 35.6 percent. Over the same period, the
income of non-white females increased to almost the same level
as that of white females: 33.2 percent of the income of

12/

white males.

These income levels include the incomes of both full-
and part-time workers in each category. They may, therefore,

include some persons who were primarily supported by the

incomes of others. Accordingly, it may be more instructive

11/ The median income does not include persons, such as full-
time homemakers, who had no income.

12/ The trend between 1948 and 1979 was not continuous.

TIncome for white females declined between 1948 and 1963, when
it reached a low of 29.9 percent, and began to increase at

the end of the decade. The income of non-~white males reached a
low of about 50 percent at about the same time, while that of
non-white females fluctuated slightly around 19 percent until
about 1962 when it began to increase. The income of non-

white males has continued to increase relative to that of white
males, but the relative incomes of both white and non-white
females have declined in recent years; for white females, it
declined from a high of 37.7 percent in 1977. The high for
non-white females, 34.4 percent, occurred in 1976.
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to look at poverty rates as a measure of relative economic
well-being. 1In 1959, the poverty rate for all persons was

22.4 percent. The poverty rate for persons in families

headed by men was 18.7 percent, while for families headed

by women the poverty rate was 50.2 percent. By 1978, the
poverty rate for persons in male-headed families had declined
by almost two=-thirds to 6.6 percent. The rate for persons

in female-headed families had also declined, but by only

about one-third, to 32.3 percent. In addition, although the
number of people living in poverty declined from about 39
million in 1959 to 24 million in 1278, the number in families
headed by women actually increased from 12 million to almost

13 million. In 1978, more than half (50.3 percent) of all
families below the poverty level were headed by women, although
female-headed families were only 14.6 percent of all families.
And poor families headed by women were poorer than families
headed by men: the "income deficit" (difference between the
poverty level and actual family income) was $2,190 for female-
headed families as compared to $1,664 for male~headed

13/
families.

13/ It should be noted that these figures may understate the
number of low-income women and persons in families headed by
women as compared to men, because the official poverty level
used in 1978 was lower for women than for men. The (non-
farm) poverty level for a man living alone was $3,460, while
that for a woman was $3,196. A family of four headed by a
man was officially "poor" with an income of $6,665, but a
family of the same size headed by a woman was not "poor" if
its income was above $5,632. The statistical picture is
clouded somewhat by the failure to include the value of in-
kind transfers when calculating income.
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In light of these discrepancies, efforts began several
years ago to convince the Office of Federal Statistical Policy
and Standards to abandon its continuing use of a sex-based
poverty level distinction. It was not until June 1981, however,
that the proposal to adopt a sex-neutral definition of the poverty
level was approved by the Cabinet Council on Economic Affairs.
The Director of the Bureau of the Census has now been instructed
by the Administration to use the new definition in reporting data
from the 1980 Census. It will also be used in reporting data
from the Current Population Surveys beginning with 1981. See
46 Fed. Reg. 62674 (1981). This will undoubtedly work to the
advantage of a sizeable number of women who were unfairly
assigned a lower economic status, both individually and as
heads-of-household, under the prior gender-based statistical
regime.
B. Another area where the Administration has been
instrumental in bringing about changes of significant benefit
to women involves the legislative effort culminating in
enactment of the Economic Recovery Tax Act of 1981. That
legislation contains several provisions designed to eliminate
tax burdens previously imposed solely on women, including
amendments to the marriage tax penalty, child and dependent
care credits, and the widow's tax. The effect of each of

these changes is summarized below.
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The Marriage Penalty. Under prior law, the so-called

marriage penalty penalized women by cutting into a couple's
earnings if both work; a higher income tax was imposed on
the income of a two-earner married couple than would have
been imposed had each spouse been taxed as a single person.
The tax acted as a disincentive to women in the workplace
because the penalty increased as a couple's income rose, and
as the difference between the amounts earned by each spouse
narrowed.

To reduce the discrimination against two-earner married
couples, the 1981 Act permits these couples to deduct on
their joint returns 10 percent of the first $30,000 of earnings
of the lower earning spouse. This deduction will be phased
in over two years. A 5 percent deduction, or a maximum of
$1,500, will be allowed for taxable years beginning in 1982
and the full 10 percent, or a maximum of $3,000 will be
allowed in subsequent taxable years. This deduction will be
available regardless of whether a couple itemizes their deduction.

Child and Dependent Care Credit. Child care is a

major concern for working women. For women with relatively
low salaries, the costs of child care often negate the
benefit of working outside the home to improve the family's
economic position.

As a result of the 1981 Economic Recovery Tax Act, the

nonrefundable credit for child and dependent care expenses
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necessary for gainful employment will be available on a three-
tiered basis in tax years beginning after December 31, 1981.
First, taxpayers with adjusted gross income of $10,000 or

less will be entitled to a credit equal to 30 percent of
employment-related expenses. Then, the credit will be reduced
by one percentage point for each $2,000 of adjusted gross
income, or fraction thereof, above $10,000. Finally, for
taxpayers with adjusted gross income of over $28,000, the
credit will remain at the 20 percent level applicable under
prior law to all taxpayers.iﬁ/

The Widow's tax. In the last five years Congress has

taken certain initiatives =~ the Tax Reform Act of 1976, the
Revenue Amendments of 1978, and most recently the Economic
Recovery Tax Act of 1981 -- to reduce the estate tax burden
on female surviving spouses. The first two of these were
only partially helpful because they were aimed solely at
limiting the harsh effects of estate tax provisions on female

surviving spouses, not at correcting the legislation or

Li/ The maximum amount of employment-related expenses to
which the credit can be applied is $2,400 if one qualifying
child or dependent is involved and $4,800 if more than one is
involved. Thus, the maximum credit for one qualifying
individual ranges from $720 for taxpayers with income below $10,000
to $480 for taxpayers with income in excess of $28,000.
Similarly the maximum credit for two or more qualifying
individuals will range from $1,440 to $960. Under the prior
law, the maximum amounts of employment-related expenses

subject to the 20 percent credit were $2,000 for one qualifying
individual and $4,000 for two or more, with maximum credits

of $400 and $800 respectively.
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addressing the underlying assumption that work in the home
is not economically productive. Until the 1981 legislation,
women had been expected to work in the home or in the family
business as part of their marital contract, without recognition
under the tax laws for their role in the economic success of
the family unit.

Prior to the industrial revolution, many people viewed
work and home as closely interwoven. In most families,
both men and women performed economically productive work.

As society became more industrialized, however, income producing
work was generally conducted outside of the home, and, consequently,
work performed in the home gradually lost its recognition as
"economically productive."

The presumption that work at home is without economic
value became a policy embodied in the tax code. This presumption,
coupled with the reality that wives more often than not
survived their husbands, gave rise to the term "widow's
tax." Its derivation springs from the parﬁicularly harsh
effect on female surviving spouses of former section 2040(a)
of Title 26 of the United States Code. Prior to the Economic
Recovery Tax Act, Section 2040(a) required payment of federal
estate taxes on the adjusted gross estate of the decedent,
including jointly held property, unless the surviving spouse
could prove contribution for "full and adequate consideration
in money or money's worth." Failure by a spouse to prove

contribution "in money or money's worth" resulted in a 100
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percent inclusion of the joint property in the decedent's
estate for Federal tax purposes.lé/ If the estate was
short on liquid assets, a dismantling of the Jjointly held
property was often required in order to pay the federal
estate tax.

The only way to avoid inclusion of jointly held property
in the decedent's estate was to prove an economic contribution.
The fact that the property was legally held in both parties'
names under state law did not control or affect this Federal
statutory requirement. Only if the surviving spouse could
prove separate income from outside employment, a separate
estate, or assets or income accruing separately through
inheritance or accumulated prior to marriage, would exclusion
of the spouse's interest be permitted. Moreover, in proving
contribution, it was necessary to show that the consideration
was received in "money or money's worth." That the wife
performed vital services in a traditional way =-- housekeeping,
cooking, and child care‘—— was not enough.

In response to public pressure from farm women, Congress

enacted Section 2040(b) of the Tax Reform Act of 1976, creating

15/ A wife often acquired her share of the jointly held
property as a gift from her husband. Until recently, however,
amended 26 U.S.C. § 2040(a) provided that the total value of
jointly held property was includible in the decedent's estate
"except such part thereof as may be shown to have originally
belonged to such other persons and never to have been received
or acquired by the latter from the decedent for less than an
adequate and full consideration in money or money's worth."
Thus, even a gift from a husband to his wife was not considered
"hers" for Federal estate tax purposes.
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the so-called "qualified joint interest" in property used in
farming or other businesses. While such a joint property
interest could be excluded from the decedent's estate notwith-
standing Section 2040(a), Section 2040(b) was not understood by
many taxpayers and therefore was infrequently used.

In recognition of this fact, Congress enacted Section
2040(c) as part of the Revenue Amendments of 1978. Unfortunately,
Section 2040(c), which created an "eligible joint interest"”
was also of limited use. It applied only to a decedent's
spouse who had "materially participated” in a farm or other
closely-held family business. The spouse was permitted to
"work off" her interest in the jointly held property over a
number of years if she materially participated in the family
business.

Because neither of these Code provisions provided
a meaningful answer, Congress, with Administration support,
tried a third time in 1981 to remove the widow's tax from the
Code. Passage of the Economic Recovery Tax Act (Pub. L.

No. 97-34) successfully eliminated the harsh effect of section
2040(a) on women. By its terms, women who survive their
spouses are now considered, for Federal estate tax purposes,
owners of half of the jointly held property, regardless of
their financial contribution toward its acquisition.
Interspousal transfers at time of death pass tax free. Most

important, however, is the recognition by Congress through this
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Act that marriage is, among other things, an economic partnership
and that a woman's contributions, including homemaking services
and active participation in the family business, are vital

to that partnership.

C. A separate issue to be addressed concerns the
different treatment accorded to men and women under certain
employee pension plans. Because women, as a group, tend to
live longer than men, the likelihood is that pensions dependent
on sex-based actuarial (life-expectancy) principles generally
require women, as compared to men, to make larger individual
contributions into a pension fund, while receiving smaller
periodic payouts from the fund as retirement benefits.

In 1978, the Supreme Court in Los Angeles Department

Water and Power v. Manhart, 435 U.S. 702, held that Title VII

of the Civil Rights Act of 1964 prohibits employers from
requiring women to make larger contribution payments into a
pension fund in which all =smployees were required to participate.
The issue before the Court in Manhart was, however,
exceedingly narrow, and the Court so treated it. Thus, no
consideration was given on that occasion to the perplexing
problem of how the distribution of employee benefits should
be determined.

Several lower courts since Manhart have held that all
pension plans which differentiate in employee treatment on
the basis of sex -~ whether measured in terms of contributions

or benefits -- are prohibited by Title VII. Still to be finally
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resolved by the courts, however, are a number of complex
issues related to the proper use of actuarial tables in
determining pension and annuity benefits, the extent to which
"spousal coverage" questions are a proper matter for Title

VITI consideration, and the appropriate measurement of damages
to compensate victims of sex discrimination in this area.
These difficult issues obviously have important policy
overtones and they are currently receiving careful consideration
by this Administration through a separate Presidential Working
Group that is studying the ramifications of Manhart and

lower court decisions that have followed in its wake.

D. Several concerns have also been raised about the
treatment women generally are accorded under the Social
Security Act in the area of retirement benefits. The problem
can be briefly stated. The Social Security system provides
benefits for homemaking spouses of covered workers, but
their benefits are less comprehensive than those provided
for spouses who work outside the home. No additional
benefits are provided for spouses who combine homemaking
with paid employment; thus, secondary wage earners get little
additional protection from the Social Security taxes they
pay. For this reason, and because of certain unintended
results of the benefit formula, retirement benefits for
couples and their survivors are significantly different

depending on how earnings are distributed. In general,
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one=-earner couples receive higher benefits than two-earner
couples with the same total earnings. At very low income

levels, benefits for one-earner couples may be the same as
those for two-earner couples, and some two-—-earner couples

may receive lower benefits than couples where both spouses
have equal earnings.

These concerns are but a part of a series of complex
issues under the Social Security Act that fall within the
review responsibility of the President's Social Security Task
Force. They are mentioned here only to identify them as
areas targeted for consideration by this Administration as
part of its overall effort to remove whatever unfairness
exists in the laws based on unjustifiable discrimination on
account of sex.

V. Conclusion

This report reveals that considerable progress has
been made toward the goal of attaining legal equity for women
in the statutes and regulations of the United States Government.
Most gender-based barriers have today been eliminated and,
with their removal, women in dramatically increasing numbers
are taking their rightful place alongside men in all fields
of endeavor. This heartening progress does not suggest,
however, that we can now rest on recent accomplishments.

The fight against sex discrimination is not yet over, and

until the laws of this country fully protect the rights of
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men and women equally, there can be no relaxation of the
effort to eradicate the last vestiges of official action
grounded in sex-based prejudices. To that end, the monitoring
efforts of the Task Force and the research efforts of the

Department of Justice will continue to be most vigilent.

Wm.,Brade;d\Re
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Presidential Documents

Title 3— ¢

The President

Excculive Order 12336 of December 21, 1901

The Task Force on Legal Equity for Women

By the authority vested in me as President by th: Constitution of the United
States of America, and in order to provide for tnue systematic elimination of
regulatory and procedural barriers which have unfairly precluded women

from receiving equal treatmest from PFederal aclivities, it is hereby ordered as
follows:

Section 1. Establishment. (a) There is established the Task Force on Legal
Equity for Women.

(b) The Tusk Force members shall be appointed by the President from among

nominees by the heads of the following Executive agencies, each ‘of which
shall have one representative on the Task Force.

(1) Department of State.
(2) Department of The Treasury.

" (3) Department of Defense.

(4) Department of Justice. .
(5) Department of The Interior. - ’
(8) Department of Agriculture.

(7} Department of Commerce.

(8) Department of Labor.

(8) Depurtment of Health and Hluman Services.
(10) Department of Housing and Urban Development.
(11) Department of Transportation.

(12) Department of Energy.

(13) Department of Education.

(14) Agency for International Development.

(15) Velerans Administration.

(18) Office of Management and Budget.

(17) International Communication Agency.’

(18) Office of Personnel Management.

(19) Environmental Protection Agency.

(20) ACTION.

(21) Small Business Administration.

(c) The President shall designate one of the members to chair the Task Force.

Other agencies may be invited to participate in the functions of the Task
Force. - :

Sec. 2. Functions. (a) The members of the Task Force shall be responsible for
coordinating and facilitating in their respective agencies, under the direction
of the heud of their agency, the implementation of changes ordered by the
President in sex-discriminatory Federal regulations, policies, and prartices.

(b) The Task Force shall periodically report to the President on the progress
made throughout the Government in implementing the President's directives.
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(c) The Atlorney General shall complete the review of Federal laws, regula-
lions, policies, and practices which contain lunguage that unjustifiably differ-
entiutes, or which effectively discriminates, on the busis of sex. The Attorney
Conerul or his designee shall, on a quarterly basis, report his findings to the
President through the Cabinet Council on Human Resources.

Sec. 3. Administration. (a) The head of each Excculive agency shall, to the
extent permitted by law, provide the Task Force with such information and
advice as the Task Force may identify as being useful to fulfill its functions.

(b) The agency with its representative chairing the Tusk Force shall, to the
extent permitted by law, provide the Task Force with such administrutive
support as may be necessary for the effective performance of its functions.

(c) The head of each agency represented on the Task Force shall, to the extent
permitted by law, furnish its represeatative such administrative support as is
necessary and appropriate.

Sec. 4. Cenerul Provisions. (u) Section i—lm(h) of Executive Order No. 12258,
as amended, is revoked.

{b) Executive Order No. 12135 is revoked.
(c) Section 6 of Executive Order No. 12050, us amended, is revoked.

THE WHITE HOUSE, '

Decewmber 21, 1981,

Editodal Nows: The Presiduat’s remurks of Dec. 21, 11551, 0a signing Exccutive Order 12330, uro
printed in tho Wockly Compiluticn of Prusideatial Documonts (vol 17, no. 52),



APPENDIX B

Federal Statutes Containing Uncorrected Sex Bias

and Corrected Sex Bias

MILITARY

Uncorrected Sex Bias in Federal Statutes:

Department of the Army

10 U.S.C. §3504 - Ordering retired members to active duty -

Director of Women's Army Corps.

10 U.S.C. §3683 - Certain service during wartime to be credited

in computing years of active service.

10 U.S.C. §3848 - Different years for men and women for

separation of officers or transfers to retired reserve, from

active duty.

10 U.S.C. §3888 - Retirement for age - N/A Women's Army Corps.

10 U.S.C. §3927 - Mandatory retirement of regular commissioned

officers - N/A Women's Army Corps generally.



10 U.S.C. §3963 - Higher retirement grade for service during

certain period - certain female officers during Ww II.

10 U.S.C. §4309 - Use of rifle ranges by all able-bodied males.

10 U.S.C. §4651 - Equipment to certain educational institutions

to 100 physically fit male students.

10 U.S.C. §4712 - Disposition of effects of deceased persons -

priority list.

10 U.s.C. §4713 - Disposition of effects of deceased persons -

priority list of eligible recipients.

10 U.S.C. §8963 - Higher retirement grade for service during
certain periods - e.g., nurses or medical specialists during
wartime.

24 U.S.C. §44a - Deductions from pay of enlisted men.

24 U.S.C. §52 - Inmate of Soldiers' Home - may assign his

pension to a wife.

50 U.S.C. App. §1591 - Appointment of Army Nurse Corps - female

personnel.



50 U.S.C. App. §1593 - Retirement grade and pay of members of

Army Nurse Corps.

50 U.S.C. App. §1595 - Computation of length of service of female

dietetic and physical therapy personnel.

50 U.S.C. App. §1596 - Uniform allowance of women appointees.

50 U.S.C. App. §1597 - Blanket appointment of female officers by

President.

50 U.S.C. App. §1598 - Transportation allowances for women

appointees.

Corrected Sex Bias in Federal Statutes:

10 U.S.C. §3071 - Composition of the Women's Army Corps.
Repealed, Pub. L. No. 95-485, 820(b), 92 Stat. 1627 (1978),

Defense Officer Personnel Management Act (DOPMA).

10 U.s.C. §3209 - Commissioned officers in Women's Army Corps.

Repealed, Pub. L. No. 95-485, 92 Stat. 1627 (1978).

10 U.S.C. §3215 - Warrant officers and enlisted members in
Women's Army Corps. Repealed, Pub. L. No. 95-485, 92 Stat. 1627

(1978).



10 U.S.C. §3220 - Distribution of Reserve officers between each
branch and the Women's Army Corps. Pub. L. No. 95-485, Sec.
820(c) (4), 92 stat. 1627 (1978) removed reference to Women's Army

Corps.

10 U.S.C. §3283 - Appointment of officers - Women's Army Corps
excepted. Pub. L. No. 95-485 Sec. 820(d) (1), 92 Stat. 1627

(1978) removed reference to WAC.

10 U.S.C. §3916 - Retirement for length of service - different
for men and women. Repealed, Pub. L. No., 96-513, 94 Stat. 2835

(1980) .

10 U.S.C. §3296 -~ Separate promotion lists - Women's Army Corps.

Repealed, Pub. L. No. 96-513, 94 Stat. 2835 (1980).

10 U.S.C. §3297 - Promotion selection boards for Women's Army

Corps. Repealed, Pub. L. No. 96-513, 94 Stat. 2835 (1980).

10 U.S.C. §3311 - Women may be appointed as officers in Regular
Army only in Women's Army Corps (WACs). Repealed, Pub. L. No.

95-485, Sec. 820(d) (4) (1978).

10 U.S.C. §3363 - Commissioned officers - Army Reserve -

Promotions of Women's Army Corps made from reserve commissioned



officers assigned to that branch. Pub. L. No. 95-485, Sec.

820 (e) (1), 92 Stat. 1627 (1978) removed reference to WAC.

10 U.S.C. §3364 - Promotion of Army Reserve officers - separate
classifications for Women's Army Corps. Pub. L. No. 95-485, Sec.

820 (e) (2) (3) (4), 92 Stat. 1627 (1978) removed reference to WAC.

10 U.S.C. §3383 - Commissioned Army Reserve officers - promotion
of WAC officers. Pub. L. No. 95-485, Sec. 820(e) (5), 92 Stat.

1627 (1978) removed reference to WAC.

10 U.s.C. §3580 - Secretary of the Army to prescribe military
authority that Women's Army Corps commissioned officers may
exercise. Repealed, Pub. L. No. 95-485, Sec. 820(f), 92 sStat.

1627 (1978).

10 U.s.C. §3814 - Discharge of regular commissioned officers
during 3-year probation "not because of marriage unless in first

year". Repealed, Pub. L. No. 96-513, 94 Stat. 2835 (1980).
10 U.S.C. §3818 - Termination of appointment of enlistment of

regular female members. Repealed, Pub. L. No. 96-513, 94 Stat.

2835 (1980).

Department of the Navy




Uncorrected Sex Bias in Federal Statutes:

10 U.S.C. §5896 - Reserve officers to be recommended for
promotion - separate subsections for eligible women. [Note:

Amended but not cured by DOPMA 503(34).]

10 U.s.C. §5897 - Certification of reports by selection boards

for promotion of reserve officers - women and men.

10 U.s.C. §5898 - Submission of selection board reports to

President for approval - women officers.

10 U.S.C. §5899 - Promotion zones for reserve officers - separate

provisions for women.

10 U.S.C. §6015 - Women not to be assigned to combat duty nor to

vessels other than hospital and transport ships.

10 U.S.C. §6403 - Elimination of Naval Reserve and Marine Corps
Reserve women officers. [Note: Amended but not cured by DOPMA
503(40).]

10 U.S.C. §6912 - Benefits for aviation cadet.

10 U.S.C. §6913 - Appointment of aviation cadets as reserve

officers.



10 U.S.C. §6914 - Appointment of reserve Naval aviators as

officers in Regular Navy and Marine Corps.

10 U.S.C. §6915 - Reserve student aviation pilots.

10 U.S.C. §7601 - Commissaries - sale to members of service and

widows.

Corrected Sex Rias in Federal Statutes:

The following Statutory provisions were repealed by the Defense

Officer Personnel Management Act, Pub. L. No. 96-513, 94 Stat.

2835 (1980):

10 U.S.C. §5143 - Bureau of Navy Personnel: Assistant Chief for

Women.

10 U.S.C. §5206 - Director of Women Marines.

10 U.S.C. §5447 - Women not counted in distribution of permanent

grades of officers on active list in line of Navy.

10 U.S.C. §5449 - Women not counted in distribution of officers

on active list of Marine Corps.



10 U.s.C. §5449 - Women not on list of active Navy Staff Corps

officers.

10 U.s.C. §5452 - Secretary of the Navy prescribes number of
women line officers on active duty in grade above Lieutenant

(J.G.) and in Marine Corps above First Lieutenant.

10 U.S.C. §5504 - Women officers not counted in list of Navy line

officers.

10 U.S.C. §5575 - Original appointments to Supply Corps from

male persons.

10 U.Ss.C. §5576 - Original appointments to Chaplain Corps from

male persons.

10 U.s.C. §5577 - Original appointments to Civil Engineers Corps

from male persons.

10 U.S.C. §5581 - Women appointments to Naval Reserve Medical

Corps, JAG, Dental, Medical Service Corps.

10 U.S.C. §5583 = Appointment of Marine Corps officers from male

non-commissioned officers.



10 U.s.C. §5584 - Appointment of Marine Corps active duty for

former male officers.

10 U.Ss.C. §5586 = Officer appointments for male warrant officer

and enlisted members.,

10 U.S.C. §5590 - Authorization for appointment of women officers

in Navy and Marines.

10 U.S.C. §5663 - Running mates - not applicable to women.

10 U.S.C. §5664 - Women officers get running mates from women

officers on active list in line of Navy.

10 U.s.C. §5701 - Selection boards - promotion of male line

officers.

10 U.S.C. §5702 - selection boards for promotion of Staff Corps

officers N/A to women.

10 U.S.C. §5703 - Selection boards for promotion of male officers

of Marine Corps.

10 U.S.C. §5704 - Separate selection board for promotion of women

officers in Navy and Marines.
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10 U.S.C. §5707 - Promotions section for women.

10 U.S.C. §5708 - Certification reports required of selection

boards - separate list for male and female.

10 U.S.C. §5710 - Selection boards - separate selection standard

for unacceptable women.

10 U.S5.C. §5711 - Presidential suspension of provisions relating

to selection boards - not applicable to women officers.

10 U.s.C. §5751 - Eligibility of male line officers of Navy and

Marines - for consideration by selection board.

10 U.S.C. §5752 - Eligibility of Navy women line officers - for

consideration by selection board.

10 U.S.C. §5756 - Numbers that may be recommended to selection
boards - Navy male line officers and Marine Corps male line

officers.

10 U.S.C. §5757 - Navy and Marine Corps male officers designated

for limited duty.
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10 U.s.C. §5758 = Number of male officers designated for

engineering duty that may be recommended to selection boards for

promotion.

10 U.s.C. §5760 - Number of women in Navy and Marine Corps that

may be recommended for promotion.

10 U.S.C. §5762 - Numbers of Navy Staff Corps officers that may
be recommended for promotion to grades below Rear Admiral N/A to

women.

10 U.S.C. §5763 - Number of women Staff Corps officers that may

be recommended for promotion.

10 U.S.C. §5764 - Separate "prcmotion zone" in each grade for

male and female officers.

10 U.S.C. §5765 = Separate promotion zones for male and female

officers of Marine Corps.

10 U.S.C. §5766 - Promotion zones of Staff Corps officers -

reference to separate zones for male and female officers.

10 U.S.C. §5767 - Special designation of a woman officer to grade

of Rear Admiral or Brigadier General.
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10 U.S.C. §5768 - Normal terms of service in grade and total

commissioned service of male officers.

10 U.S5.C. §5769 - Eligibility for promotion of male officers.

10 U.S.C. §5770 - Promotions to grade of Lt. Cdr. for male line

officers.

10 U.S.C. §5771 - Eligibility of women officers for promotion.

10 U.S.C. §5776(b) - Failure of selection for promotion.

10 U.S.C. §5778 - Promotions of women officers must be by

permanent appointment.

10 U.S.C. §5780 - Permanent promotion of male line officers of

Navy and Marine Corps male officers.

10 U.S.C. §5782 - Permanent promotion of Navy staff Corps
officers - distinguishes male officers.
10 U.s.C. §5783 - Promotion of Naval Reserve and Marine Corps

Reserve officers - males.

10 U.S.C. §5784 - Temporary appointment of Navy ensigns - Marine

Corps - Second Lieutenants - N/A to women.
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10 U.s.C. §5785 - President may suspend certain provisions

relating to male officers in Marine Corps.

10 U.S5.C. §5787(a) (b) - Temporary promotion of women Ensigns and

women Second Lieutenants.

10 U.5.C. §6018 - Assignment of Navy officers to shore duty - N/A

to women.

10 U.S.C. §6294 - Secretary of the Navy mav terminate enlistment

of any enlisted woman.

10 U.S.C. §6376 - Retirement for length of service - N/A to

women.

10 U.S.C. §6379 - Retirement for length of service and failure of

selection for promotion - N/A to women.

10 U.S.C. §6380 - Retirement for length of service and failure of
selection for promotion - Navy Lt. Cdrs., Marine Corps Major =

N/A to women.

10 U.S.C. §6382 - Discharge for failure of selection for

promotion - Navy Lts., Marine Lts., N/A to women.
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10 U.S.C. §6384 ~ Discharge of officers having less than 20 years
of service for unsatisfactory performance. Separate provisions

for males and females.

10 U.S.C. §63836 - Fresident may suspend provision of Ch. 573- N/A

to women.
10 U.S.C. §6387 - Computation of total commissioned male line
officers.
10 U.S.C. §6388 - Computation of total commissioned service -

Staff officers N/A to women.

10 U.S.C. §6389 - Naval and Marine Corps Reserve - elimination
from active status applies only to women reserve officers in

Medical Corps, JAG, etc.

10 U.s.C. §6393 -~ Secretary of the Navy may terminate appointment

of any woman officer in regular Navy or Marine Corps.

10 U.S.C. §6395 - Discharge for unsatisfactory service -

different computations for males and females.

10 U.S.C. §6398 - Retirement of Navy women - Captains and

Commanders.
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10 U.S.C. §6400 - Retirement of regular Navy women Lieut.

Commanders and regular Marine Corps women Majors.

10 U.S.C. §6401 - Discharge of Navy women Lieuts. and Marine

Corps Captains for length of service/severance pay.

10 U.S.C. §6402 - Discharge of Navy women Lieuts. and Marine

Corps women First Lieuts.

10 U.S.C. §6909 - Officer appointments from "male citizens".

37 U.S.C. §202 - Pay grades for certain officers in Navy -

includes pay grade of woman officer appointed under 10 U.S.C.

§5767 (c) .

37 U.S.C. §904 - Pay and allowances - separate categories for

male and female officers.

37 U.S.C. §905 - Pay and allowances for certain women cofficers.

The following statutory provisions were cured by amendment by the

Defense Officer Personnel Management Act, Pub. L. No. 96-513, 94

Stat. 2835 (1980):
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10 U.S.C. §5446 - Employment Discrimination - women not allowed
to become Navy Line and Staff Officers on active duty or Marine
Corps officers.

10 U.S.C. §5582 - Transfers for male officers.

10 U.S.C. §5587 - Appointment of male persons as officers for

engineering duty.

10 U.S.C. §5589 - Appointment of male officers to duty in Supply

Corps.

10 U.S.C. §5596 - Temporary appointment of officers - women

members ineligible.

10 U.S.C. §5665 - Running mates - reserve officers - separate

section on women.

10 U.S.C. §5891 - Reserve promotions - eligibility of women

officers.

10 U.S.C. §6911 - Designation of male enlisted members as

aviation cadet.

10 U.S.C. §6912 - Benefits for aviation cadet.
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10 U.s.C. §6913 - Appointment of aviation cadets as reserve

cfficers.

Department cf the Air Force

Uncorrected Sex Bias in Federal Statutes:

10 U.S.C. §8549 - Female members of Air Force may not be assigned

to aircraft engaged in combat missions.

10 U.S.C. §8683 - Computation of years of service - certain

service as nurse, woman medical specialist, etc., to be counted.

10 U.s.C. §8848 - Separation or transfer to retired reserve -

certain female officers may be retained for 30 vyears.

10 U.S.C. §8963 - Higher retirement grade for service during
certain periods - e.g., nurses or medical specialists during
wartime., [Note: Amended but not cured by DOPMA 504 (21).]

10 U.S.C. §9651 - Equipment for certain educational institutions:

"100 physically fit male students over 14."

10 U.S.C. §9712 - Disposition of effects of deceased persons by
summary court martial - list of eligible recipients - priority

according to sex.
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10 U.s.C. §9713 - Disposition of effects of deceased persons by

Soldiers' Home - priority according to sex.

Corrected Sex Bias in Federal Statutes:

The following statutory provisions were repealed by the Defense
Office Personnel Management Act, Pub. L. No. 96-513, 94 Stat.
2835 (1980):

10 U.S.C. §8208 =~ Authorized strength in female commissioned

officers.

10 U.S.C. §8215 - Authorized strength of regular Air Force in

female warrant officers.

10 U.S.C. §8257 - Qualifications for grade of aviation cadets;

male citizens; male enlisted members.

10 U.S.C. §8297 - Composition of promotion selection boards -

separate for male and female.

10 U.S.C. §8814 - Discharge of regular commissioned officers

during 3-year probationary period - because of his marriage.
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10 U.Ss.C. §8818 - Secretary of the Air Force may terminate the
appointment or enlistment of any female member under regulations

prescribed by the President.

10 U.S.C. §8888 - Computation of years of service for purpose of
computing retirement pay under mandatory retirement for age -

separate provisions for Air Force nurses or medical specialists.
10 U.S.C. §8927 - Computation of years of service for purpose of
determining mandatory retirement for length of service - separate

provisions for male and female officers.

Coast Guard*

Uncorrected Sex Bias in Federal Statutes:

14 U.S.C, §§371, 372, 373 - Provides that "male citizens in civil
life may be enlisted as, and male enlisted members of the Coast
Guard with their consent may be designated as aviation cadets.”
Although these statutes remain in the United States Code the

Coast Guard no longer has aviation cadets.

*The Coast Guard is by statute, under the auspices of the
Department of Transportation in peacetime and the Department of

the Navy in wartime.
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50 U.S.C. App. §454 Male registrants.

50 U.S.C. App. §455

Men selected for training and service.

50 U.s.C. App. §456 - Deferments relating to men.

50 U.S.C. App. §466 - Men in definition.

Benefits for Spouses and Families

Uncorrected Sex Bias in Federal Statutes:

30 U.S.C. §902{a) - Defines a dependent of a miner as a child or
a "wife." DOL has amended its regulation implementing this
statute to define dependent as including both spouses. 20 CFR

718, 725, 727,

30 U.S.C. §s843(d), 902(e), 902(g), 921, 922(A), 922(b), 923(b),
924(a) and (e), 931, 934 - Provisions resulting from the above

definition of "dependent."

42 U.S.C. §1652 - Provides for benefits to "surviving wife" and

child of ncnresident.
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33 U.S.C. §§771-5, 482 - Provides for benefits to "widows" of
Lighthouse Service Personnel. No longer separate service and

class of widows remaining is very small, if any.

18 U.S.C. §3056 - Provides for secret service protection for the

wife or widow of a President.

28 U.S.C. §§375, 604 - Annuities to widows of U.S. Court

Justices.*

IMMIGRATION AND NATURALIZATION

Uncorrected Sex Bias in Federal Statutes:

8 U.S.C. §1557 - Prohibits the transportation in foreign commerce
of women and girls for the purposes of prostitution and

debauchery.

8 U.S.C. §1101(a) (42) - Defines "refugee" and includes in the
definition the inability or unwillingness of the refugee to
return to the country of the refugee's nationality due to
possible persecution on account of race, religion, or political

opinion.

* The Judicial Survivor's Annuities Reform Act, Pub. L. No.
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8 U.S.C. §1101(b) (1) (D) = Defines "child" for purposes of
obtaining a status, benefit, or privilege by virtue of the

child's relationship to its "natural mother."

8 U.S.C. §1182(e) - Provides for waivers to certain aliens in the
United States on educational status, when returning to the
country of nationality or last residence would result in

persecution on account of race, religion or political opinion.

8 U.S5.C. §1253(h) (1) - Provides that the Attorney General shall
not deport any alien (with certain exceptions) to a country if
the alien's life or freedom would be threatened on account of

race, religion, nationality, etc.

8 U.S.C. §1353 - Allows for payment of travel expenses for
employees, their "wives and dependent children" when transferred

outside the United States.

8 U.S.C. §1409 - Child born out of wedlock "shall be held to have
acquired at birth the nationality status of his mother ..." (if

mother is a U.S. citizen).

94-554, 90 sStat. 2603 (1976) remedied similar provisions in 28

U.5.C. §376 but sections 375 and 604 remain uncorrected.
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8 U.S.C. §1432 - Children born outside of U.S. of alien parents
or alien and citizen parent who subsequently lost citizenship
automatically becomes a citizen upon fulfillment of certain
conditions including naturalization of the mother of a child born

out of wedlock.

8 U.S.C. §1452 - Procedures to procure certificates of
citizenship for persons who derived U.S. citizenship through the

naturalization of a parent or a husband.

8 U.S.C. §l1l451(e) -~ Provides that a "wife or minor" child shall
not lose any right or privilege that would have been derived if

the alien's naturalization status had not been revoked.

8 U.S.C. §1489 - Provides that notwithstanding the provision of
any treaty or convention to the contrary no woman is to lose her
citizenship due to marriage or subsequent residence abroad either

of which occurred within a timeframe specified in the statute.

22 U.S.C. §214 - Excuses payment of passport fees for officers or
employees of the United States proceeding abroad on official

business, the immediate family, American seaman or from a "widow
..." of a deceased member of the Armed Forces travelling to visit

a grave of such member.
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SOCIAL SECURITY

Uncorrected Sex Bias in Federal Statutes:

42 U.S.C. §402 - Establishes eligibility requirements for various
Social Security benefit categories. It is necessary to compare
eligibility requirements for wives and widows with those for
husbands and widowers in order to identify provisions which

discriminate on the basis of sex.

Subsections 402 (b) and (c) establish old-age benefits for
wives and husbands, respectively, of individuals entitled
to o0ld age or disability benefits. Under Section 402 (b),
divorced wives, as defined in section 416{(d), may be

entitled to benefits. There is no provision for benefits
for divorced husbands, but benefits are now payable to

divorced husbands pursuant to Oliver v. Califano, Civil

No. 76-2397 (N.D. Cal. June 24, 1977).

Subsection 402 (b) also provides benefits for the
wife of a retired or disabled individual who has in her
care a dependent child of that individual. There is no
corresponding provision for husbands, but benefits have
been extended to husbanas by regulation as a result of
Cooper v. Califano, 81 F.R.D. 57 (E.D. Penn. 1978). See

20 C.F.R. 404.330(c).
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Prior to 1977, husbands, but not wives, were
required to demonstrate economic dependency on the insured
spouse in order to be eligible for benefits. The Supreme
Court extended benefits to husbands without regard to

dependency in Califano v. Goldfarb, 430 U.S. 199 (1977),

and Congress amended the statute to reflect this change in
the 1977 Social Security Amendments. Pub. L. No. 95-216,

91 Stat. 1527 (1977).

Subsections 402(e) and (f) establish benefits for
widows and widowers respectively. Subsection 402(e) also
establishes benefits for surviving divorced wives, but
there is no provision for surviving divorced husbands in
section 402(f). See 20 C.F.R. 404.336. This distinction

was found to be unconstitutional in Vitali v. Harris, 508

.

F. Supp. 854 (D. Fla. 1981); Baker v. Harris, 503 F. Supp.

863 (D.D.C. 1980); and Ambruse v. Califano, No. 78-608-V
(W.D. Wash. Sept. 24, 1979). Benefits are now being paid
to surviving divorced husbands on the same basis as

surviving divorced wives.

Subsection 402 (f) - Cuts off benefits for widowers
who remarry before age 60. Widows who remarry before age
60 also lose eligibility, but regain it if the subsequent
marriage terminates. This distinction was held to be

unconstitutional in Mertz v. Harris, 497 F. Supp. 1134
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(S.D. Tex. 1980), and benefits are now paid to widowers
who have remarried but are not married at the time of

application.

Subsection 402(d) of the Act provides benefits for
dependent children of disabled, retired, or deceased
workers. Subsection 402 (d) (1) (D) provides that these
benefits terminate when a child marries, but subsection
402 (d) (5) makes an exception for a child over 18 who
marries a person who is also entitled to Social Security
benefits. A child over 18 is entitled to continue to
receive children's benefits if he or she is disabled.
Thus, under subsection 402(d) (5), a married child who 1is
disabled can continue to receive benefits if his or her
spouse is a disabled worker or 1is also entitled to
benefits as a disabled dependent child. If a husband and
wife are each entitled to benefits as disabled children,
and the wife recovers from her disability, her benefit
will be terminated but her husband's benefit will not be
affected. However, if the husband recovers and the wife
remains disabled, both of their benefits will be
terminated. Similarly, the benefits of a disabled child
married to a disabled worker will be terminated when the
worker recovers if the child is the wife, but not if the
child is the husband. The rationale for this distinction

is that a husband is expected to support his wife if he 1is
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not disabled, but a wife is not expected to support her
husband. See 20 C.F.R. 404.352(b)(2). A challenge to
this distinction is pending in Cimaglia v. Harris, No.

78-6353~. (S5.D. Fla.).

Subsection 402(g) provides "mothers" benefits for widows
and surviving divorced wives who are caring for a dependent child
of the decedent. The statute does not provide benefits for
similarly situated fathers, but benefits were extended to fathers

by the Supreme Court in Weinberger v. Weisenfeld, 420 U.S. 636

(1975), and to surviving divorced fathers by Yates v. Califano,
471 F. Supp. 84 (W.D. Ky. 1979). See 20 C.F.R. 404.339 and
404.340.

42 U.S.C. §403 - Section 403 refers to benefit categories

established by section 402, discussed supra.

42 U.S.C. §405 - Refers to benefit categories established by

section 402, discussed supra.

42 U.S.C. §411 - Section 411(a)(5) establishes rules for
crediting earnings for persons who ére self-employed. It
provides that in community property states all of the income
derived from a trade or business is treated as income of the
husband "unless the wife exercises substantially all of the

management and control of such trade or business ..." This
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provision was held to be unconstitutional in Hester v. Harris,

631 F.2d 53 (5th Cir. 1980); Carrasco v. Secretary of Health,

Education and Welfare, 628 F.2d 624 (lst Cir. 1980); and Becker

v. Harris, 493 F. Supp. 991 (E.D. Calif. 1980). See 20 C.F.R.

404.1086.
42 U.S.C. §413(a) - Defines "quarter of coverage" for purposes of
determining insured status. There is a savings provision for

people who reached retirement age between Jan. 1, 1955 and July
1, 1957 and had too few gquarters of coverage to be eligible

because earnings were credited in the guarter in which they were
paid instead of when they were earned. Retirement age at that

time was 62 for women and 65 for men. Not changed.

42 U.S.C., §416 - Subsection 416(h) establishes rules for
determining relationships between potential beneficiaries and
insured workers. An illegitimate child would be eligible for
benefits based on the earnings record of a natural parent if the
child could inherit by intestate succession from the parent under
the laws of the State in which the parent is (or was at the time
of death) domiciled. Because of the difficulty of establishing
paternity, some formal evidence of the relationship may be
required for an illegitimate child to inherit from his natural
father. Subsection 416 (h) (3) therefore establishes rules under
which a child will be "deemed" to be the child of an individual

for purposes of eligibility for Social Security benefits. Two of
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these rules are gender specific: an applicant shall be deemed to
be the child of an insured individual if he "has been deemed by a
court to be the father of the applicant," or if such insured
individual is shown by evidence satisfactory to the Secretary to
be the father of the applicant and was 1living with or

contributing to the support of the applicant.

In most states, proof of the biological relationship alone
is sufficient to enable an illegitimate child to inherit from its
mother. Under the Social Security Act, however, proof of the
biological relationship will not make an illegitimate child
eligible on the basis of his or her fathér's record unless the
father was either living with the child or contributing to his or

her support at the relevant time. See 20 C.F.R. 404.355(d).

42 U.S.C. §417 - Section 417 of the Act provides that military
service during World War II may be treated as covered employment
for the purpose of determining eligibility for and the amount of
Social Security benefits, unless the veteran is eligible for
another federal pension based, in whole or in part, on that
service. Subsection 417 (f) provides that the widow of a veteran
who is entitled to a military retirement benefit may elect to
have the military service treated as covered employment by
waiving her right to the military retirement benefit. There is
no equivalent provision for widowers of World War II veterans.

See 20 C.F.R. 404.1343(b).
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42 U.S.C. §422 - Refers to benefit categories established by

section 402, discussed supra.

42 U.S.C. §425 - Refers to benefit categories established by

section 402, discussed supra.

42 U.S.C. §426 - Refers to benefit categories established by

section 402, discussed supra.

42 U.S.C. §427 - Provides benefits for persons who were 72 years
ocld or older in 1969 and who have some covered employment, but
not enough to qualify for benefits under the general rules.
Benefits are also provided for wives and widows, but not husbands

and widowers, of persons who are eligible under this section.

42 U.S.C. §428 - Individuals who were 72 years old or older in

1968 and who have too few quarters of coverage to be eligible for
old-age insurance benefits may be eligible for a special benefit.
However, if a husband and wife are both eligible for this special
benefit, the amount of the wife's benefit is reduced by one-half.

See C.F.R. 404.383.

WELFARE

Uncorrected Sex Bias in Federal Statutes:
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42 U.S.C. §602 - Benefits are provided for families with
dependent children if the father, but not the mother is
unemployed. In 1979, the Supreme Court found this distinction to
be unconstitutional and extended benefits to families with

unemployed mothers. Califano v. Westcott, 443 U.S. 76 (1979).

42 U.S.C. §602(a) (19) (A) - Exemptions from requirement to
register for "manpower" services: "(v) a mother or other relative
of a child under the age of six who is caring for the child; or
(vi) the mother or other female caretaker of a child, if the
father or another adult male relative is in the home ...."

42 U.S.C. §602(a)(19) (G) (iv) - Permits a mother to choose
among available child care services, but not to refuse such
services. Amended by P.L. 96-272, 94 Stat. 512 (1980) Dbut

discriminatory provisions were not changed.

42 U.S.C. §633 - Priority for placement in Work Incentive

jobs is given first to unemployed fathers and then to mothers.

Corrected Sex Bias in Federal Statutes:

42 U.S.C. §622(a) (1) (C)(iii) - State child welfare
services must ensure that day care is provided only when it is in

the best interest of the child and the mother. Amended by, P.L.
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96-272, 94 Stat. 517, (1980) and now refers to the welfare of

children and their families.

42 U.S.C. §625 - "Child welfare services" defined as
services "protecting and promoting the welfare of children of
working mothers." Amended by, P.L. 96-272, 94 Stat. 519 (1980)

to remove reference to "mother".*

DEPARTMENT OF AGRICULTURE

Uncorrected Sex Bias in Federal Statutes:

7 U.S.C. §1923 - Provides a preference for married or dependent

families in certain agricultural loan programs.**

* By letter dated May 6, 1981 from Attorney General William
French Smith to the Honorable George Bush, President of the
Senate, notice was given that the Department of Justice would not
defend the constitutionality of this provision challenged in

Conley v. Schweiker, No. 80-2735 (D. Mass. ) s

**  This provision is in conflict with the Equal Credit

Opportunity Act, 15 U.S.C. §1691 et seg
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Corrected Sex Bias in Federal Statutes:

7 U.S.C. §2014(c¢) - Prior to amendment, an exception was
permitted for "mothers or other members of the household who have
the responsibility of care of dependent children" to the rule
that households with able=-bodied adults were ineligible for food
stamps. P.L. 95-113, 91 Stat. 962 (1977) substituted a new

provision with regard to eligibility.

42 U.S.C. §1773(c) - Priority in selection of schools for purpose
of the school breakfast program to be given to schools in which,
among other factors, there is a special need to improve the

dietary practices of working mothers.

DEPARTMENT OF COMMERCE

Uncorrected Sex Bias in Federal Statutes:

46 U.S.C. §331 - Abolition of certain customs fees including

those for apprenticing boys to the merchant service.

46 U.S.C. §601 - Attachment of seaman's wages not permitted
except pursuant to court order regarding payment for support and

maintenance of "wife and minor children."
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DEPARTMENT OF INTERIOR

Uncorrected Sex Bias in Federal Statutes:
25 U.S.C. §13 - Bureau of Indian Affairs may direct, supervise
and expend monies for the benefit, care and assistance of Indians

in United States including employment of field matrons.

25 U.S.C. §137 - Authorizes supplies and annuities to be
distributed to able-bodied males for service done on reservations

for Indians.*

25 U.S.C. §274 - Authorizes the Commissioner of Indian Affairs to
employ Indian girls as assistant matrons and Indian boys as

farmers and industrial teachers in Indian schools.*

43 U.Ss.C. §§161-2, 164, 166-8, 170, 255, 243A, 272, 278, 279,
240, 271; 50 U.Ss.C. App. §§563, 564, 570 - Provisions contain
substantive discrimination and relate to entry on public lands
and benefits flowing from such entry. Code sections listed were
repealed in part, but remain applicable in Alaska until 1986.

Pub. L. 94-579 (1976), 90 stat. 2787 (1976).

* DOI has proposed legislation to repeal 25 U.S.C. §137 and 274

which are considered "obsolete.
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25 U.S.C. §181 - White man may not acquire a right to tribal

property by marrying an Indian woman.

25 U.S.C. §182 - Indian woman who marries U.S. citizen becomes

U.S. citizen and does not lose any tribal property rights.

25 U.S.C. §183 - Evidence which is admissible to prove the

marriage of a white man to an Indian woman.

25 U.S.C. §184 - Children of marriage between white man and
Indian woman married after June 8, 1897, shall have rights and

privileges of mother's tribe.

25 U.S.C. §342 - Permits removal of Southern Utes to new
reservation with consent of the majority of the adult male tribal

members.

25 U.S.C. §371 = Children are the legitimate issue of their

father for purpose of descent of land.*

* Sections 181-184, 342 and 371 have not been recommended for
revision because they relate to the internal affairs of Indian
tribes and Nations to which the United States government has a

special relationship. Art. I, section 8 of the Constitution of
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Corrected Sex Bias in Federal Statutes:

30 U.S.C. §187 - Amended by Pub. L. No. 95-554, Sec. 5, 92 Stat.
2074 (1978) which removes the prohibition against employment in

mines of any girl or woman.

DEPARTMENT OF JUSTICE

42 U.S.C. §1986 - Provides for damages to the "widow" (if none,
to the "next of kin") of a deceased person as a result of a

wrongful conspiracy in violation of Section 1985.

RATILROAD RETIREMENT BOARD

Uncorrected Sex Bias in Federal Statutes:
45 U.S.C. §23la(c) (1) (ii) (C) - Provides that benefits to be paid

to wives, only, with children in their care.

the United States. See also Santa Clara Pueblo v. Martinez, 439

U.s. 49 (1978).
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45 U.S.C. §23la(d) (1) (v) - Entitles widow, surviving divorced
wife, and surviving divorced mother to annuity benefits, but not
widower, surviving divorced husband and surviving divorced

mother.*

45 U.S.C. §23le(a)(2) - Provides eligibility for lump-sum
payments where an individual has died leaving no widow, surviving
divorced wife, or widower, but not requiring there to be no
surviving divorced husband. §231f(b) (2) entitles wife or

divorced wife or husband to payments, but not divorced husband.

DEPARTMENT OF STATE

Corrected Sex Bias in Federal Statutes:

22 U.Ss.C. §§1064, 1076, 1078, 1079, 1079b, 1079c, 10791, 1079m,
1079n, 10790, 1079p, 1079q, 1082, 1086 - Provisions of the

Foreign Service Act that contained sex-bias have been repealed

*This section defines these terms according to the definitions
provided in sections 216(c), (d), (e), and (g) of the Social
Security Act, 42 U.S.C. §416. Those definitions have been found

to be unconstitutional in Vitali v. Harris, 507 F. Supp. 854 (D.

Fla. 1981); Baker v. Harris, 503 F. Supp. 863 (D.D.C. 1980); and

Ambruse v, Califano, No. 78-608-vV (W.D. Wash., Sept. 24, 1979).
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and cured by Pub. L. No. 96-465, 94 Stat. 2159 (1980) (Successor

provisions are contained in 22 U.s.C. §3901 et seq.).

U.S. CONGRESS

Uncorrected Sex Bias in Federal Statutes:
31 U.S.C. §97 - General Accounting Office may disallow claims for
pay and bounty where the payments have already been made to the

soldier or his widow.
31 U.s.C. §43(b) - Sets out the survivorship benefits of widows
and children of Comptrollers General. The Comptrollers are

assumed to be male.

MISCELLANEQOUS

Uncorrected Sex Bias in Federal Statutes:
24 U.S.C. §165 - Pensions of male inmates of St. Elizabeth's to
be used for the benefit of their wives and minor children.

Pensions of female inmates used for benefit of minor children.

24 U.s.C. §191 - St. Elizabeth's may admit insane civilians of
the Quartermaster Corps, and men who were insane while in

military service, and become insane again after discharge.
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48 U.S.C. §1461 - No polygamist or bigamist or woman cohabiting
with one of those is eligible to vote or hold office in a U.S.

territory.

42 U.S.C. §1395mm(a) (3) (A) (iv) - Permits use of sex as an
actuarial factor in determining payments to health maintenance

organizations.

31 U.S.C. §125 - Provides for payments from special deposit
account for withheld foreign checks to widows of a veteran and

her children.

41 U.S.C. §35 & §36 - Establishes different minimum ages for male
persons (age 16) and female persons (age 18) to enter into
contracts with executive departments, independent establishments
or other instrumentalities, etc. DOL has amended its regulations
to provide the same minimum age of sixteen for both sexes to
enter into contracts. 41 €.P.R. 50.201l.1%d) & 41 C.F.R.

50.201.1(f).

Corrected Sex Bias in Federal Statutes:

11 U.S.C. §35(a)(7) - Provision in the Bankruptcy Act that
previously referred to alimony or support of wife or child now

refers to "debtors" right to receive alimony or support. Amended
g Yy

by P.L. No. 95-598, 92 stat. 522 (1978).




