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The Issue of ‘Votihg Rights

In spite of economic woes and other pressing
budget matters, the question that now rises

_above all others for many Americans is the
-. future of the Voting Rights Act, centerpiece of
" minority progress and unquestionably the
" most important piece of civil rights legislation

of the year, probably the decade.
Immediately, the question is whether the

Senate Judiciary Committee now studying the
"issue will support the House version of exten-
_sion backed by civil rights activists and passed
‘by a vote of 389-24 or the Senate version fa-

vored by the Reagan administration. -
Standing in a pivotal position is Sen. Bob

Dole, seen by many as the key vote on the 18-

member Judiciary where nine members are

" co-sponsoring the House bill. Mr. Dole has not

yet taken a position on either version though he
does support extension of the act.
In what has become one vehicle for-legisla-

. tors and others who do not want to see the the

law extended, the Senate version would have

. alleged victims prove that local or state offi-

cials intended to discriminate in order to seek
relief under the Voting Rights Act. The House
measure requires only that the result of state
or local action be discriminatory. That wran-
gle over intent vs. effect now overshadows oth-
er controversial elements of the extension pro-
posal. '

———a
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Mr. Dole reportedly is working on a com- -
promise of the two positions that would be
substituted for the explosive section. With un-
derstanding for his delicate position — voting
for the House version would place him square-
ly in opposition to his administration and the
powerful head of the Judiciary Committee,
Sen. Strom Thurmond — we would urge ex-
treme caution in any kind of compromise
wording.

Ensuring the effectiveness of this signal law
must be the prime consideration of Congress.
Any tinkering that would weaken it is not only
a cruel rebuff to minorities but dangerous to all
of society. In House debate, considerable com-
promise already has occurred in the areas of
the pre-clearance provisions, a bail-out clause
and on the question of the results test. Further -
conciliatory ‘“adjustments” could well topple
the entire structure; at the least, they threaten
to drag debate on dangerously close to the late
summer deadline for extension.

By taking a firm and courageous stand be-
hind the strong, bipartisan House measure,
Mr. Dole can assurfie a positive leadership role
for the right to vote and for law and order. He
would be doing the country a patriotic service.
And incidentally, a favor to the Republican
Party, too. -
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PROTECT YOUR RIGHT TO VOTE

Open Letter To Citizens Of Iowa:

The Senate of the United States soon will decide the fate of the
most important modern civil rights law—the 1965 Voting Rights -
Act. Millions of minority citizens can now vote and have their vote

. fully count, because of this Act: But, unless extended, its basic

protection expires this August. The House of Representatives has
already passed a strong, fair bill by a vote of 389-24. All of Iowa’s
Representatives voted for it.

Now, the same bill, S. 1992, is before the Senate Judiciary Com-
mittee. Even though 65 Republican and Democratic Senators (out
of 100) including Iowa’s Senator Jepsen and Senators from South
Dakota, Minnesota, Wisconsin, Illinois, and Missouri have co-
sponsored it, a small band of opponents still are fighting this bill.
They have misstated what the law has been and what this bill would
do. All of these objections have been refuted in committee hearings
by legal experts such as the American Bar Association; Archibald
Cox, the Watergate Special Prosecutor and a leading constitutional
scholar; the Chairman of the U.S. Commission on Civil Rights; and
attorneys who have argued most of the voting cases since 1965.
They have pointed out the inaccuracies in the opposition’s claims.

The time has come to reject crippling amendments and to pass a
strong extension of this historic Act.

Iowa's Senator Charles Grassley is in a crucial position to help
or hinder this vital measure. He sits on the Constitution Subcom-
mittee which will vote on the bill in a few days. The hundreds of
thousands of Iowans we represent are urging Senator Grassley to
support S. 1992 without amendments.

We believe all Jowans support a strong voting rights law which
will permit remaining pockets of discrimination to be eradicated.

Urgent: Contact Senator Grassley (202-224-3744) and urge his
support for this bill in the committee. Urge both Senators
Grassley and Jepsen (202-224-3254) to oppose all weakening amend-
ments to S. 1992 on the floor of the Senate. Wire or write immed-
iately to: -

Senator (Grassley or Jepsen)

U.S. Senate
Washington, D.C. 20510 L
Paid for by: Iowa State Education Associ-
. ation
Lea f W Voters of
Bue o ormen > United Auto Workers

lowa-Mona Martin, President
Common Cause, Iowa

League of United Latin Amer-
ican Citizens of Jowa

Governmental Concerns Con-
sortium of the Iowa Inter-
Church Forum representing:

) . . American Baptists
Council 61, American Federation Lutherans (ALC and LCA)
of State, County and Munici- Church of Brethren
pal Empldyees Disciples
Iowa Farmers' Union Episcopal )
Reform Church in America
Iowa State Conference, (NAACP) Roman Catholic
v OOd & C : l Unjted ChUrCh Of Christ.
United Food & Commercia United Methodists
United Presbyterians
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Grassley holds the key

Senator Charles Grassley
(Rep., Ia.) soon will cast the most
important civil-rights vote of his
Senate carcer. Tee Senate's Con-
stitution subcommittec is consid-
ering bills to extend the Voting
Rights Act, and Grassley appears
to hold the deciding vote. So far,
he bhas not announced his
position.

‘Last October, the House of
Representatives approved by

. 389-24 a strong extension of the
‘act. Every member of the JIowa

delegation voted for it. The same
bill, introduced in the Senate, has
attracted 65 sponsors, including
10 Republican commxttee
cbairmen.

The Constitution subcommit-
tee, which must consider all vot-
ing-rights legislation, includes
the two leading Senate opponents
of the House bill, Orrin Hatch
(Rep., Utah) and Strom
Thurmond (Rep., S.C.). The two
Democrats on the subcommittee
are expected to support the bill.
This leaves Grassley with the
fiith and deciding vote,

Debate has focused on two
sections of the act. Sectiom 5
requires areas with past histories
of discrimination to subtmit
proposed changes in their
election laws to the Justice De-
partment for advance approval,
The House bill would extend this
section permanently (it expires
next August), but would give any
alfected junisdiction a chance to

“bail out” of it, beginning in 1984, .

by demonstrating a clean record
on voting rights over the
previous 10 years.

Critics claim Section § is so
tough that almost no jurisdiction
could escape it, but the Leader-
ship Conference on Civil Rights
estimates that one-fourth of the
affected counties might qualify
for release in 1984, and even
more later on.

The second major area of
debate is Section 2, which
prohibits practices that deny or
abridge the right to vole bccause

A s i malan YI'LIVL Caabiam

affects only nine states and parts
of 13 others, Section 2 is national
in scope.

Under the House bill, it would
be possible to prove that zn

- election procedure violates thy

section if the procedure “reswulyy
in the denial or abridgement of
the right to vote.” The Reagan
administration and other critics
support irstead an “intent
standard,” under which proof
would be required that an
election precedure was enacted
with discriminatory intent.

Hatch and other critics say
that, under the “results test,” a
violation could be proved
whenever the elected representa-
tives of a state, county or city did
not reflect the racial make-up of
that jurisdiction. The claim s
nonsense. The House bill
specifies that racially dispropor-
tionate representation is not in
itself a violation.

~ Moreover, the ‘“intent” (test

-favored by Hatch would make it

very difficult to prove dis-
crimipation, because, when laws
bave . been on the books for
decades, the intentions of tbose
who enacted ‘them are hard to
determine.

Grasslev will be under heavy
pressure from the-Reagan ad-
ministration, Hatch and
Thurmond to support their
efforts to weaken the Voting
Rights Act, but he ought to be
aware that they represent a
minority viewpoint.

Not only bas the House bill
commanded overwhelming bi-
partisan support in Congress, it
has .been endorsed by the
American Bar Association, the
League of Women Voters,
Common Causec, the National
Farmers Urnion and the
AFL-CI0, among others.

A strong Voting Rights Act is
not a partisan issue, but an
American issue. The right to vote
is the most fundamental right of
a democracy. 1f Grassley shares:
this view, hc will support the -

Yanennaecand hill
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By WILLIAM BRADFORD REYNOLDS

T N AN EDITORIAL entitled
4 “Grassley Ilolds the Key"
¢y (March 18), The Register urges

4L Scndtor Charles Grassley (Rep., )

[a.) to resist “heavy pressuvre Jrom
the Reapan administration ... to
supportl |ils] cflorts Lo weaken (he
Voling Rights Act.”” To correct this
mischaracterization of tlhe adminls-
tration's position, as well as other
errors In the editorial, I am impeiled
to respond.

Contrary to The Reglster’s view,
we in the administration do nel favor
“weakening™ the Voling Rights Act,
Rather, we have repealedly stressed

Guest opinion

A

that the right v vote is the crown
Jewel of Amcrican llbartics and that
the protectiuns of the Voting Righls

Acl should be extended for an addi- ..

tional 10-ycar period — longer than
any previous exteasion.

The bill passed by the llouse,
however, would not simply extend Lhe
act; U would dramalically alter
Scetlon 2, which contains the acl's
pevmancnl, nationwide prohibition
against any denial er abridgement of
the right to vote on account ol race,
color, or membership In a language
minority.

L —

Witlinm DBradford Recypolds Is
assisinnt atlorney general, Civil
Rights Division, U.S. Department ol
Justice.

The current law, passed in 1965,
requires proof of an intent to dis-
criminate, The Ilinuse-passcd blll
would eliinlnate thls long-standing re-
quirement and replace It with an
“elfects” lest — one that measures a
violation based on electlon results.
The act would be tripgered whennver
election resulls falled to mlrror the
racial or language makeup of lhe

.. tlectorate.

Our concern Is that such an
“ellccts” test In the act would likely
lead to federal courts’ throughout the
nation, Including Jowa, striking down
any clectoral system, no matter how
long In place, that is nol neatly

designed lo achicve proportional . !

elecloral ieprescntation along raclal
lines. In other words, an effects test
In the act could well lead Lo a quola
system In electoral politics.

Thus, lor example, a community
with an at-luarge system of govern-

ment (and most municipalilles in the =

United States have such a sysiem),
and havlng, say, a 30-percent
minority population, would be vulner-
able to challenge ‘under Section 2 of
the Housc-passed hill if the election
did not reaull in a slmilar minorily
representation on the clly council.

As with employment-dlscriinina-
ton cases, where an eflccls lest i
used, a violation of the llousc-passed
version of Section 2 could well turn
solnly on a statistical analysis — l.e,,
has the eleclion met the quota for

‘No W@ak@rrmg of V@WH? m?’ m 5 Act’

minority representation? An
amended Section 2 would apply (o
elections at.all levels of government,
from the stalchouse to local school
boards.

The chlsler lubels this concern
“nonsense,” clling a provision in the
House blll stating that a raclally dis-
prouportlonate clection resull would
nol, in and of Ilsell, constlitule a
violation. This so-called disclalmer
provides little protcetion, however.

Its application has becn carclully
lintted to thuse circumslances In
which raclally ' disproportionate
cleclion results occur notwithstand-
Ing the most consclentious efforts to
achicve just the vppasite.

Such a cast would be presented If

.an clection system had been designed

to produce raclally proportional rep-
resentation, but {or wholly unrelated
rcasons, such as having no serinus
minorily candidale run for uffice, the
cleclion results failed to inirror the
racial makeup of the clectorate. In
virtually all other circumslances,
however, the conseyuence of dispro-
portionale representation would not
stand alone — “In and ol itsell” —
and the act would be violated vnder
amendcd Section 2. -

Nor is it only the adininistration
that has grave concerns that the
Iiouse bill would lcad to a [cderal re-
quirement ol proportional govern-
mental representation based on race.
Law prolessocs and other scholacs
throughout the country have

fOm Bn SIV LD AN SRt 9B il aaad O BdB o 51T B ALk IV § 5. N e & BRAD, Jafl S Lt BTt > . 1 . . Sy S0 G, § DI SR, Vil o, 1AL Bisd P,

expressed this view In hearings
before the Scnalte's Subcommitlee on
the Constitution. More f{undamecntal-
ly, & syslem of proportional represen-
tation based on race 1= inconsistent
with the democralic traditlons of our
pluralixtic socicty. The House bill
would [oster the [alse and cffensive
noticn that persons can only be repre-
sented by tnembers of their own race.

In sum, an ellccws Lest in Section 2
threatens to undermine a basie
principle of our drmacralic system of
governinent; namcly that no group,
whether defined by palitical Interests,
parly afliliation, raci#l characteris-
tlcs, or anything clse has a right Lo be
represented on clccted governmental
bodies. Indced, the framers of our
Constitution rejected the proposition
that cach seyment of socicty should
be rcpresented by someone of its
cholce “jn order that their f{celings
and Inlerests inay ke the betler un-
derstood and atlencded (0.

As Alexander Ifamilten put it In
“The Federalist Papers,” “this will -
never happen under any arrangerinnt
that Jeaves the votes of the pcople
free.” The Voling Rights Act in Its
present form doca just that — leaves
the voles of the people [ree from dis-
crimination bascd on race or mem-
bership in a lenguage-minorily group.
Everyone agrees it has worked ex-
traordinarily well. It is for this reason
that the administration firmly
supporls a 10-ycar exlenslon of the
act in its present form.
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By RALPH G. Nt CAS

Assistant Attorney General
Willlam Bradford Reynolds’
£=_Guest Opinion in the March 24
Register coatinves to misrepresent
the law _ and distort the facts
regarding the effort (o extend the
Voting Rights Act of 1965.-Reynolds’

assurance that he regurds the right to

vote as the ‘crown jevel of American
liberties™ is belled by his dismal
record of voting-rights enforcement,

Guest Opinion

2s testified to In the Senate hearlngs
by cvery major civil-rights organiza-
tion. And his proposals,’if successful,
would cripple the «ffectiveness of the
Voting Rights Act. ’

The country stands at a crossroads.
The hasic stardard for court chal-
Jenges to dlscriminatior newds to be
clarified. We can clarifly the law in a
way tbat i3 {air because it permits
rernaining pockets of discrimination
to be cradicatcd. Cr we can take the
path poirted to by Rcynclds and
adopt a stundard that is inpossible to
prove in mest cases and that will
leave hundreds of thouzands of black
ard brown Americans without full
voting rights.

TlLe bill Ia the Scnate Jud.clary
Commitice, S, 1992, was passed over-
whelnungly by the Home of Repre-
scrtotives, Reynelds clalms that it
would strike down any electoral,
sysiem not Cetigned to achieve pro-
porlional representatior along racial
lincs. In fact, S. 1952 would reirstate
the leral stendard that poverned such
cases L.ro»ghout the 1970s. That is
the test estalilished by the Supreme
Court in White v. Register and
applied in some two-dozen decisions
by courts of appeals across the
couniry. )

White and the cases applylng It all
disavow«d any notinn of a proportion-
al- rc;, ‘e erntztion reguirement. Plain-
tif!s could not win s‘nply with a sta-
tistics] acalysis of el=ction resulls, as
Reynolds suggc:‘.ls. An election

Raliu G. ;\—Zcu Is exccutive director
of the Laaderzhip Conference oo Civil
Rizbis.

ﬂ'j"r IS REGRETTABLE that
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‘Reynolds’ assurance
on the right to
vote is belied by
his dismal record
on voting-rights
enforcement.’

GEOFFREY MOSS,

WASHINGTON POST WRITERS GROUP

practice is vulnerable only if minori-
ties show that they have been shut cut
of a fair opportunity to participate in
the political process,

The House report, the explanatery
statements of the Senate sponsors and

testimony of supporting witnesses,

such as the Amecrican Bar Associ-
ation all make clear that the bill will
do nothing miore than restore this
standard. So will the Scrate report.
That record will be an unmistakable
directive to the courts to follow the
casc law under White,

In many of the cases, blacks and
Hispanies showed a lack of mincrity
representation and nevertheless Jost
their case. For example, the Eighth
Circuit Court of Appeals, whose juris-

* diction includes lowa, applled the

White standard Ina challenge to the
at-large elections in Pine Bluff, Ark.
The 8th Circuit ruled that ‘the
touchstone is whether the syslem is
open- to minority participation, and
pot whetber there Is proportlonal rep-
resentation. It affirmed the trial
judge's decision for Pine Bluff
beczuse blacks there had “‘full, open
and equal access to the city's
political precesses.”

Case after case repcats this repu-
diation of a propcrtional require-
ment. In short, there is an extcosive
and reascuring track record under the
legal standard "that the bill would
enact. Yet we bhave searched
Reynolds® article in vain for any
refercace to White or to the other

cases that make up this track record.
That Is net surprising. Reynolds could
not assert that the White tes! Involves
raclal quotas, In fact, his Jenpthy
letter cites no case at all to support
his grim fairy tale.

Second, Reynolds distorts thc
meaning of the disclaimer against
proportional representation writlen

into the statute itself. He argues that .
this disclaimer would save an

election system only if it provided for
proportioral representation but
members of minority groups simply
choose not to run. That bizarre inter-

pretation flies in the face of the clear

record.

The sentence was added in the
House Judiclary Commitlec by Rep-
resentative James Sensenbrenner
(Rep., Wis.) in order to assure those
concerned about any proportionality
test. Reynolds also Ignores- the fact
that the sentence is & paraphrase of
the White standard under which
members of minority groups lost
numerous cases even though they ran
for office and were decfeated. The
courts rejected the clalm because
they had not been shut out of a fair
chance to influence the election.

So rnuch for Reynolds' hit-and-run
efforts to dea! with the explicit
language of the statute.

His dire predictions about local

government in America arc oot only

woven out of whole cloth; they insult
the intelligence and responsible

Yept. official’s W@W of
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judgment of the entire Iowa delcga

ticn in the House, which voted for the,
bill. We arc troubled that the govern~
ment official charged with protecting,
civil rights should so persistently,
ralse unfounded fears and twist the,
law in order to dcfeat an eflective.

.extenslon of the most important.

modera civil-rights law. -

The Natlonal Conlerence of. State
Legistatures acd the National League
of Cities have endorsed the House billy
and have rejected Reynolcs’ claims.

Reynolds' earlicr analysis tkat,
existing law does not bar federal tax,
aid to segregaled privatle schocls was:

at odds with the court decisions, with;

the vicws of the Nixon, Ford and
Carter Justice Departments, and with
his own Civil Rights Divislon staff.-

His statcment of the law on voting
rights is similarly discredited by a,

. reading of the cases that he stcadfast- |
Iy iguores. M

We belleve this issue is too-
important to Lhe citizens of Jowa and.
to ull Amnericans to be decided on the,
basis of Reynolds’ shameful scarc'
tactics.

As Senator Reger Jepsen (Re p., '

la.) stated on the Senate floor when_
he co-sponsored S. 1992: “We must’
centinue to put forth a strong signal.
to all Americars, black, white, brown,
or ycllow, and to the world, that;
frcedom in Armerica is still our;
strongest source of strength, and thats
we will nol hesitale to ensure that,
every American is gusranteed & right;
to exercice his or her furdamental
frecedoms. ... I am proud to be a co-
sponcor of S. 1992, and I am confident:
that all frecdom-loving citizens of my
state will join with me In support of;
this act.” .

—,
-
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Alternatives for Amendments to S. 1992

This memorandum is written to set out various options
for amending S. 1992 (the House-passed extension and amendment
of the Voting Rights Act), so as to alter the bill's proposed
amendment to Section 2 of the Act. S. 1992 proposes:

Sec. 2. Section 2 of the Voting
Rights Act of 1965 is amended by striking
out "to deny or abridge" and inserting
in lieu thereof "in a manner which results
in a denial or abridgement of" and is further
amended by adding at the end of the section
the following sentence: "The fact that
members of a minority group have not been
elected in numbers equal to the group's
proportion of the population shall not, in
and of itself, constitute a violation of
this section.™”

The primary concern which has been expressed regarding this
provision is that it will lead to a requirement of proportional
representation. Set out below are six options for amending

S. 1992 so as to alleviate the concerns regarding a require-
ment of proportional representation.

l. As we have previously proposed to the subcommittee,
Section 2 of S. 1992 could be dropped, thereby restoring the
current language of Section 2. This change would continue
the intent test as defined in the Mobile decision and would
eliminate concerns regarding a requirement of proportional
representation. On the other hand, there presently appear
to be a number of Congressmen who believe that the Mobile
standard is unclear or that it is unnecessarily difficult
and therefore not an appropriate legal standard for
resolving claims of invidiously discriminatory vote
dilution. Our sense is that this attitude is based in
large part on a misunderstanding of Mobile and of the
many cases recognizing that "intent" may be proved by
both direct and circumstantial evidence.




2. S. 1992 could be amended to eliminate the ambiguity
caused by the Mobile decision and at the same time specifically
retain a requirement that discriminatory purpose be established
to prove a violation. The amendment would return to the existing
language of Section 2 and make specific reference to the
Arlington Heights criteria for addressing discriminatory intent
in the following terms:

In determining whether a state or
political subdivision has violated this
provision, the court should consider both
direct and indirect evidence of discrim-
inatory intent, including but not limited
to evidence of the legislative and adminis-
trative history of the challenged action,
departures from ordinary practice, the
effects or consequences of the action, its
historical background, and the seqguence of
events leading to the action.

An amendment along these lines would meet the concerns
which we have expressed but, even though it clarifies that there
is no "smoking gun reqguirement", it is unlikely that such
an amendment would be acceptable to the proponents of S. 1992.
The concern of the proponents is that vote dilution lawsuits
generally challenge election plans adopted long ago (e.g.,
the at-large system at issue in Mobile was adopted in 1871)
and the proponents have opposed any legal standard which would
focus the inguiry on the intent of the original legislators.
Of course, under the Mobile standard an election plan would
violate Section 2 if "maintained" for discriminatory reasons;
the argument on the other side is that the "maintenance” issue
usually involves proof of the reasons behind "inaction" (e.g.,
failure to change an at-large election system) and such a
burden of proof is comparably difficult to the "adoption"
proof. ¥For these reasons, proponents of S. 1292 would argue
that any standard which focused on the legislators' intent
in adopting or maintaining an election system should be
rejected.

3. Section 2 of S. 1292 could be amended to clarify
that the White v. Regester standard should be applied in
lawsuits brought pursuant to Section 2. It is suggested that
this change be made in the following manner:

Sec. 2. Section 2 of the Voting Rights
Act of 1965 is amended by striking out "to deny
or abridge" and inserting in lieu thereof "in a




manner which results in a denia)l or abridgement
of" and is further amended by adding at the end
of the section the following sentences: "An
election system results in such a denial or
abridgement when used invidiously to cancel out
or minimize the voting strength of racial or
language minority groups. The fact that members
of a minority group have not been elected in
numbers equal to the group's proportion of the
population shall not, in and of itself, constitute
a violation of this section.” */

Much of the testimony which has been presented to Congress
by the proponents has criticized the Mobile standard as
being significantly more difficult to satisfy than the
White v. Regester standard; and the proponents have
testified that the intent of Section 2 of S. 1992 is to
legislatively adopt the White standard. Although we

have been concerned that the language of Section 2 as
proposed by S. 1992 may bring about results which reach
far beyond an adoption of the White standard, a specific
legislative adoption of the White standard would eliminate

:/ See White v. Regester, 412 U.S. 755, 765 (1973). The
Court further described the legal standard as follows:

To sustain [challenges to at-large, multi-
member district, or other election procedures],
it is not enough that the racial group allegedly
discriminated against has not had legislative
seats in proportion to its voting potential.

The plaintiffs' burden is to produce evidence

to support findings that the political processes
leading to nomination and election were not
equally open to participation by the group in
guestion - that its members had less opportunity
than did other residents in the district to
participate in the political processes and

to elect legislators of their choice.

412 U.S. at 765-766. The en banc Court of Appeals for the
Fifth Circuit applied this legal standard in Zimmer v.
McKeithen, 485 F.2d 1297 (5th Cir. 1973) and in the numerous
vote dilution lawsuits which followed Zimmer.




those concerns. It would be necessary under this option
to reflect clearly in the legislative history that the
added sentence explicitly adopts the White standard.
Politics aside, we believe that the White standard would
be acceptable to civil rights groups (in fact, it is the
standard which such groups have advocated). Of course,
hearings in the House and Senate have indicated that any
amendment to S. 1992 may receive opposition even if such
amendment furthers the design of the proponents.

4. Another alternative amendment to S. 1992 is
the one that is being circulated by members of Senator
Dole's staff. That amendment would alter Section 2 to

define a violation based not on election results but on
equal access to the political process, and would look to
"an aggregate of factors" as the standard of proof. This
proposal reads as follows:

(b)(1) A violation of this section is
established when, based on an aggregate
of factors, it is shown that such voting
gqualification or prerequisite to voting,
or standard, practice or procedure has been
imposed or applied in such a manner that
the political processes leading to nom-
ination and election in the state or
political subdivision are not egually open
to participation by a minority group protected
by subsection (a). "Factors" to be con-
sidered by the court in determining whether a
violation has been established shall include,
but not be limited to:

(A) Whether there is a history of official
discrimination in the State or political
subdivision which touched the right of the
members of the minority group to register,
vote, or otherwise participate in the
democratic process;

(B) Whether there is a lack of respon-
siveness on the part of elected officials
in the state or political subdivision to
the needs of the members of the minority group;
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(C) whether there is a tenuous policy
underlying the state's or political sub-
division's use of such voting qualif-
ication or prerequisite to voting, or
standard, practice, or procedure;

(D) The extent to which the state or
political subdivision used or has used
at-large election districts, majority vote
requirement, anti-single shot provisions,
or other voting practices or procedures
which may enhance the opportunity for
discrimination against the minority group;

(E) Whether the members of the minority
group in the state or political subdivision
have been denied access to the process
of slating candidates;

(F) Whether voting in the elections of the
state or political subdivision is racially
polarized;

(G) Whether the members of the minority
group in the state or political subdivision
suffer from the effects of invidious dis-
crimination in such areas as education,
employment, economics, health, and politics;
and

(H) The extent to which members of the
minority group have been elected to office
in the state or political subdivision,
provided that, nothing in this subsection
shall be construed to require that members
of the minority group must be elected in
numbers egual to their proportion in the
population.”

The Dole amendment would return the focus of
Section 2 to "access" to the electoral process, but,
contrary to the Fifteenth Amendment, it would measure
access in terms of group rights rather than individual
rights. The thrust of the amendment is to incorporate
into the legislation most of the Zimmer factors, which is
apparent}ly a nod in the direction of those arguing for
a departure from Mobile and a return to the pre-Mobile




standard. On the other hand the proponents of S. 1992
will read this proposal as requiring some evidence
(albeit circumstantial) of intentional discrimination in
order to establish a violation. They will also take
exception to factor (B), which was singled out in the
Report accompanying the House bill as being an
unacceptable criterion. As a compromise, this proposal
has the virtue of pleasing nobody, and, even if accepted
in the Senate, there is every likelihood that it would
undergo drastic revision in Conference.

5. Congressman Butler unsuccessfully suggested a
compromise in the House providing that Section 2 would
not be a pure "effects" test but that the intent reguirement
be satisfied by demonstrating that the discriminatory
results were "“foreseeable" (i.e., a tort-type intent
test). This proposal would alter the Mobile standard,
since the plurality opinion rejected the idea that the
foreseeability of a discriminatory effect is sufficient
proof of discriminatory intent. It is unclear, however,
how this proposal would differ, in any significant degree,
from the currently proposed S. 1992 and how the proposal
would work if enacted. If an at-large election system
operates to exclude blacks from selecting candidates of
their choice to public office, few would guestion the
foreseeability of that result. It may be, however, that
Congress would clarify a foreseeability standard through
legislative history,and if that approach is followed a
legal standard approaching White-Zimmer may result.

6. Another suggestion is to alter the proviso of
S. 1992 which currently reads:

The fact that members of a minority
group have not been elected in numbers
equal to that group's proportion of the
population shall not, in and of itself,
constitute a violation of this section.

That proviso is designed to eliminate a requirement of
proportional representation; but the proviso has been
criticized on the grounds that it does not dispel the
the prospect of proportional representation but merely
indicates that some element of proof is required in
addition to a showing that minorities are not elected to
public office. The proviso could be strengthened by
dropping the phrase in and of itself, since that phrase
seems to place undue reliance on the failure of minority
candidates to gain election.
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The proviso might also be amended to provide that
"the fact that members of the minority group have not
elected candidates of their choice to office in numbers
equal to the group's proportion of the population shall
not . . ." The Voting Rights Act was designed to protect
the rights of voters, not candidates; and the suggested
amendment would eliminate concerns expressed at the
hearings that the present proviso suggests that minority
candidates must be elected in order for minority groups
to have effective representation. Once again, the intent
of any such amendment could be clarified through legislative
history.

* * * *

Quite clearly, the preferred alternative is the first
one, but the best chance of maintaining the current
Section 2 language is through a straight extension of
the Act for ten years, rather than through an amendment
to S. 1992.

The second alternative is perhaps the most sensible,
since it serves to remove the confusion that currently
exists due to the use of vague and imprecise language.

Even with clarity to recommend it, however, it is doubtful
that this alternative can be "sold" to the proponents
of s. 1992.

The third alternative would appear to be the one
most likely to succeed. It leaves intact most of the
language of amended Section 2, which is probably important
politically. At the same time, it adds a sentence from
the White case that describes the very standard to which
the proponents of S. 1992 insist they are "returning."

In light of their endorsement of White in both the House
and Senate hearings, they will be hard pressed to disavow
the suggested change. While the argument can still be

made that inclusion of the White standard places too

heavy a burden on the plaintiff, that contention can be
met, particularly in light of the acknowledged relationship
between White and Zimmer. If we cannot get a pure intent
test, this change provides needed protection against the
prospect of "proportional representation."”



The fourth alternative could perhaps gain support
from a number of senators as a concept, but many different
coalitions will undoubtedly argue for their own sets of
criteria once the proposal is made to incorporate an
evidentiary rule into the statute. Even if agreement
could be reached in the Senate on the appropriate factors
to be considered in measuring liability, another round
of editorializing would likely result in Conference.

The end product would doubtless leave open the gquestion
whether the Section 2 test depends on "intent" or "effects",
inviting an extended period of confusion and ambiguity
while the matter is decided by the courts. All indications
from the Hill, where we understand that this alternative
has now been widely circulated, are that it stands very
little (if any) chance of being accepted as a satisfactory
compromi se.

As for the fifth and sixth alternatives, they are
unlikely to receive Senate endorsement, principally
because they will be read by the opposition as too great
a "retreat" from S. 1992. Any effort to change the
language in the disclaimer clause directly will likely
be interpreted as a frontal -- and intolerable —-- attack
on the legislation.




" b) - violation of this sccition may Le esteblished cn the
hasis of consideration of such circumstantial and direct evidence
as may be available to the trier of fact. Such evidence may
include, but not be limited to, such factors as:

"(1) the historical and legislative background of an alleged
discriminatory action and the extent to which such background sug-
gests official actions wrongfully taken;

"(2) the existence of any departures from normal procedures or polici
that suggest discrimination on the basis of race, color, or member-
ship in a language minority;

"(3) statements by members of relevant decision-making bodies
with respect to the alleged discriminatory action;

"(4) statements by individuals presented.to members of relevant
decision-making bodies, or any other data presented to such members,
with respect to the alleged discriminatory action, or with respect
to any other legislative decision that may have a bearing on the
alleged discriminatory action;

"(5) the existence of alternative policies that could have
been adopted by a decision-making body that would accomplish
similar goals to that of the alleged discriminatory action with
significantly less racially disproportionate impgqt;

» . - . \
"(6) the existence of some history oé/ber51stent official
L

discrimination within the jﬁrisdiction undertakingrfhe alleged
discriminatory action;

"(7) the existence of social, political, or other circumstances
within the jurisdiction undertaking the alleged discriminatory action

that are suggestive of prejudice on the basis of race, color, or

Z// 7 /*

membership in a language minority;




Y LCan L Clncnts Lo cqual access
to voter registration or the polling place existing within the
jurisdiction undertaking the alleged discriminatory action on

the basis of race, color, or membership in a language minority;

"(9) the fact that an alleged discriminatory action bears

\§ubstant1i££blw/re heav1ly up n individuals of one race, color,
Mo e
or language minority than upon individuals of another;
"(10) the existence of objectives underlying an allegedly
discriminatory action that are purportedly neutral with respect
to race, color, or membership in a language minority, but are

sufficiently contextually peculiar to warrant disbelief of their

neutrality; and

u(lll\Fhe totiiizz:Bf other circumstances that raise an

inference that a violation of this section has occurred.
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April 20, 1982

Dear Senator

Last Thursday, April 15, 1982, a Federal District
Court in Mobile, Alabama decided the Boélden case on remand.
It held that the method of elections tor the City Council
and School Board in Mobile are illegal because they were
adopted for the purpose of racial discrimination. The de-
cision is based upon the detailed findings that the election
procedures were devised in the 19th Century with a dis-

criminatory purpose and redesigned in 1919 in part for the
same reason.

The decisions are gratifying; if they are sustained on
appeal, then Black voters will no longer be subjected to
voting discrimination. An examination of the decision also under-
scores the importance of the "results" amendment to Section 2 of
the Voting Rights Act. This critical amendment is now before the
Senate in the Mathias-Kennedy bill, the same measure passed 389-
24 by the House of Representatives and co-sponsored by 65
Senators.

Some opponents of the House-passed bill will try to
claim that the new decisions in Mobile show the results
test is unneeded and the intent test is adequate. On the
contrary, an examination of the circumstances in these cases
vindicates the judgment of the House of Representatives that
the "results test" is the.necessary and proper standard. Nothing
could better demonstrate the wastefulness and unfairness
of requiring proof of discriminatory intent in such situations
than these decisions.

The court reached the best conclusions that it could
about the motives behind events more than 100 years old.
But if an electoral system operates today to deny minorities
even a fair chance to participate in the process--if they are -
frozen out because they are Blacks or Hispanics--why should
their right to a fair system turn upon what was in the mind
of a local official in 18767 Why should they not enjoy
equal access to the most basic right--the opportunity to
try to influence the selection of their elected representatives.
The standard under White v. Regester is whether minorities
have equal access’ to that process. If the system does

“Equality In a Free, Plural, Democratic Society”
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discriminate against them and, because of their race, their efforts to
play a meaningful role are an exercise in futility, the system should
be remedied. That is a matter of fundamental fairness.

Second, the legal and judicial resources expended just in the retrial
of the cases (after the Supreme Court decision imposing the new intent '
‘standard) were enormous. The best estimate of the preparation and actual
trial effort by the parties is that it took over 6,000 hours of lawyers'
time, 4,000 hours of expert witnesses and paralegal time, and the very
large costs associated with such complex litigation. There was a pro-
tracted trial. The case was then under advisement for a year while
the court studied the evidence and then generated 127 pages of legal opinion.

What did this expenditure of resources accomplish? The court was
required by the prior Supreme Court decision to do a minute exhaustive
analysis of each development in the city council and school board election
systems from 1814 to the present. For each critical juncture in that
period, it had to try to recreate the political, economic and social fabric
of the decision making process and determine the motivation of the political
actors.

The irony of this near futile exercise is that after these two
years of Herculean effort and delay, we are back at the point we were -
after the first decision--the conclusion that Mobile's system of
election is unfair and should be changed.

As one of the lawyers has written about the trijal:

"I believe it is safe to say that virtually everyone in
the courtroom felt we wre trying history, groping for

the gossamer and indulging in some sort of never-never
land inquiry when attempting to fathom such discrete,
particulars and personal decisions that occured more than
one hundred years .ago."

This case, like the handful of others in which plaintiffs have
prevailed in the lower courts after the Supreme Court's decison, does
not change the basic flaws of the "intent" requirement. It has been,
and remains extraordinarily difficult to prove. Any of these cases
may be overturned by the Supreme Court. Moreover, the availability of
the kind of historical records which the judge pieced together in the
recent Mobile cases will vary considerably.
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What this case and the others does showis that even where discrim-
inatory intent concerning long passed events may be proved to a court's
satisfaction, it will require monumental effort by the court and the parties.

Assistant Attorney General for Legislative Affairs, Robert McConnell

" wrote Senators on April 16, that the Mobile decisions show there is no

basis for. the amendment to Section 2. He mentions three cases in which
plaintiffs have won, but fails to mention that civil rights groups

virtually stopped filing any new suits after the Supreme Court's decision

because the test was so exhausting to meet. Moreover, his citation of

Sanchez v. King (D.C. N.M.) s absolutely incorrect. The decision did not involve
a finding of discriminatory intent behind the structure of the election

system. Rather, the court simply found the gross discrepancies in

population among reapportioned districts which has always presented

© . an easy case for plaintiffs without any need to prove intent.

Finally, there is the destructive impact of the purpose test.
Proponents of the purpose test have said they do not think people should
lightly be called racists. We could not agree more. One of the princi-
pal virtues of the "results" test is precisely that it allows an
examination of the realities of the system without calling names, whereas,
under the "purpose" test the names have to be called. In both Mobile cases,
the judge was required to make findings that certain people were bent on
discriminating and carried out blatantly illegal and unconstitutional
schemes to do so. We all know that is part of our history, but the
unnecessary dragging of names through the mud is inflammatory and inflicts
needless wounds. This is bad enough when those people are lon dead, but
in this case it was necessary to analyze the motives of legislators and
other officials concerning actions as recent as six years ago. Many of
those people are now not only alive but still serving in office. Yet the
court was forced to accuse these people of bad faith, deception, and even
had to indicate that lawyers had lied to the court--all under the requirement
of proving what the purpose of these people was.

Congress has been studying this issue for the past twelve months.
The House held nine weeks of comprehensive hearings. And the Senate has
held five. The Mobile opinions confirm the worst features of what the
proponents of a strong and effective Voting Rights.Act have been saying
all along about the requirement of purpose. It is time for the overwhelm-
ingly bipartisan consensus that has emerged in the Congress to enact the

objective “"result" amendment and to focus the attention of the courts on the
real issues. '
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For youf’information we have also enclosed a recent Leadership
Conference analysis of some of the allegations the Justice Department
has raised about the discriminatory result standard.

Sincerely,

Benjamin L. Hooks
Chairperson

Ralph G. Neas
Executive Director




|Justice E,Eeg}@a giticial’s view of
Voting Rights Act challenged

By RALPH G. NEAS |

Assistant Attorney General
William Brad{ord Reynolds'
~=_Guecst Opinion in the March 24
Register costinves {o misrepresent
the law 2pd distort the facts

. | regarding the effort lo extend the

Voting Rights Act of 1965.-Reynolds’
assurance that ke régurds the right to

record of voting-rights enforcement,

Guest Opinion

2s testified o in the Senate hearings
by cvery major civil-rights organizs-
tion. Ané his proposals, if svecessful,
wozld cripple the offectivensss of the
Voting Rights Act.

The cuentry stands at 2 creesroads.
The basic standard for court chal-
lenpes to diseriminztion pewds to ba
clarificd. We can clarify the lJawin a
way that Is f«ir ‘because i permits
'rcmamm" pockete of discrimination
fo be cradiczlcd. Cr we can take the
path poirted to by Heynclds aad
gdept & stundard that is linpossible to
pruve in mest cases znd that will
leave huncireds of thoucands of black
ard brown Americans witbout full
voting rights,

e bill la the Scnate Ju&dary
Co'n utiee, S, 1992, was passed overe
whelbungly by the Howee of Repre-
serhlutives, Reynolds clalms that it
would strire dowp any electoral,
‘sysiem not cesipned to schieve pro-
perlicnal represcutation 2long racial
times. In fzct, S. 19E2 would reinstate
e lezal sizndard thel governed such
cases throvghout the 187Cs. That is
the test established by the Supreme
Court in YWhile v. Reglster and
.apphed in some two-dezes decisions
by cuurts of appezls zcross tbe
COUnLIY. )

While and the cases applying it all
disavow ¢ any notnn of a proportion-
al-repseentztion revuiresrent Plain-
Ul could not win wmply with 2 sta-
tistics) 2zalvsis f eleclion resulls, 2s
FPeyrcids su;gL,ts Ao electiozn

Nal e G. Nees Is executlve director

el tte Lesderzilp Conlereace oo Civil

E"T IS REGRETTABLE that’

vote as the ‘crown jcveel of American -
liberties” is belled by his dismal

0(_9 (M .es Qe g ske
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on the right to
vote is belied by
his dismal record
on voting-rights

enforcement.’

CEOFFREY MOSS
WASHINGTON POST WR!TEKS GROUP

‘Reynolds’ assurance

.enact.

practice is vulnerable only if minoﬂ-
ties show that they have been shut out
of a f2ir opportunity to participate in
the political process,

The House report, tbe-explapatory
stalcments of the Senate sponsors and
testimony of supporting witnesses,.
such as the Amecrican Bar Assoc-
ation 211 make clear that the bill will
do pothing more than restore this
standard. So will the Scrale report
That record will b2 an unmistakable
directive to the courts to {ollow the
case law under White,

In many of the cases, blacks aod
Hispanics showed a lack of minerity
representation and nevertheless Jost
their case. For example, the Eigbth
Circuit Court of Appeals, whose juris-
diction includes lowa, applied the
White stzndard in ‘2 challenge to the
at-large electons in Pine Bluff, Ark
The Bth Circuit riled tbat 'the
touchstone is whether the sysiem is
open- to minority participation, and
pot whether there ls proportional rep-
resentation, It affirmed the trial
judge's decisien for Pine Eluff
beczuse blacks there had “full, open

cnd . equal access to the city's
political precesses.”

Cazse aiter case reprats this repu-
diztion of a preopcriional require-
ment. In short, there is zn exteesive
2nt rezesuring track recerd under the
legal standard "that the bill would
Yet we bave searched
Reyoolds' article in vain fer 2oy

cases that make up this track record, -
That Is not surprising. Reynolds could -

not assert that the Whife test Involves

- racial quotas. In fact] his Jengthy

letter cites no case at all to supporl
his grim f2iry tale,

Second, Reynolds distorts thc
meaning of the disclaimer against
proportional representation written

into the statoie itsel, He 2rgues that .
thls disclaimer would save an

election system only if it provided for
proportioral representation bat
members of minority groups simply
choose mot to run, That bizarre inter-

ot - e a———

preiation flies in the face of the clear

record.

The sentence was added in the
House Judiclary Committive by Rep-
resentalive James Sensenbrenper

" (Rep., Wit.) in order to e=sure those

coacerned aboul any proportionality
test. Revpolds also Ignores: the fact
that the sentunce is & paraphrese of
the White standard under which
members of minority groups lost
numerous cases even {hough they ran
fer office an¢ were defeated. The
courts rejected the clalm because
they had not been shut out of a fair
chance to influznce the election.

So rnuch for Heynolds’ kit-2nd-run

efforls to deca! with the explicit
language of the statute:

His dire predictions about local:
government {n America are po! oaly

woven ou!l of whnle clath: thav inenle
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judgncnt of the entire Jowa delega
ticn in the House, which voted lor the,
bllL We are troubled that the govern~—
r.ent official charged with protecting,
clvil rights shouvld so persistently,
raise unfounded fears and twist the,
law in order to defeat zn effecive:
extension of the most important.
modera civil-rights law. -

The National Confercnce of Stzte
Legpislatures azd the Naticnal beague
of Citics have endorsed the House billy
and bave rejected Reypolds’ claims. o

Reynolds® earlicr analysis tkat,
existing law does not bar federal t2x,
aid to segregated privale schocls was:
at odds with the court decisions, with:
the views of the Nixon, Ford and
Carter Justice Departments, und with
his own Civil Rights Divislon staff.-
His statcment of the law on voting
riphts is similarly discredited by a,

- reading of the cases that he stead{aste
‘ly ignores. M

We belleve this Issuve is too-
important to the citizens of Jowa and.
to all Amnericans to be decided oo the),
hasis of Reynolds‘ shamelul scarc' .
tactics,

As Senulor Rvﬂer Jepsen (R.p..,
l1a.) stated on the Senate floor whea,
be co-sponsored S. 1992: “We must’
ecotinue to put forth a strong signali
to all Amerizars, black, wbitg brown,
ot ycllow, and to the world, that;
frcedom in Armnerica is still our;
strongest source of strength, and thats »
we will ool hesitate to eazure that,
every American ts gusranteed & right;
to excrcice his or her furdamental -
freedoms. ... ] am proud to be 2 co-!
sponcur of 8. 1992, and I «m confident-
that all freedom-loving citizens of my
state will join with me in support of;:
this act.™
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Mr. Chairman and members of the Committee.,

In America, the sovereign power belongs not t

‘\

Government, but rather, as established in the first
of the Constitution, to "we the people.” In a Nation founded
on this democratic‘principal, the right to vote is the most
cherished of all individual rights. The American people
underscored their recognition of this fundamental truth through
adoption of the Fifteenth, Eighteenth, and Twenty-sixth
Amendments to the Constitution and enactment of legislation

by their chosen representatives. As a consequence, the laws of
this country now ensure that no American eligible to vote

can be deprived of an equal opportunity to participate in

the affairs of Government.

The Voting Rights Act stands as the centerpiece of
the protections that guard against tﬁe denial or abridgement
of the right of every qualified citizen to participate equally
in the electoral process. This treasured piece of legislation
was enacted by Congress in 1965 in response to the use by
some state and local governments of literacy tests, poll
taxes, and similar devices Jesigned to prevent blacks from
exercising their right to vote.

Section 2 of the Act codifies the Fifteenth Amendment's
ban om voting qualificatiohs and procedures calculated to deny
or abridge the franchise on the basis of race, color, or (since
1975) membership in a language minority group. Additionally,
Section 5 of the Act placed certain state and local govern-

ments, primarily in the South, under a five-year obligation

to submit for "preclearance”™ by the United States Attormney
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General or the United States District Court for the District

- 2 -

of Columbia any proposed change in voting practices or procedures
enacted after the effective date of thevAct. Preclearance

is to be granted only if the submitting jurisdiction satisfies
the Attorney General or the district court that the proposed
voting practice or procedure “"does not have the purpose and

will not have the effect of denying or abridging the right

to vote on account of race or color”™ or (since 1975) membership
in a language minority group.

Ian 1970, Congress-reviewed the progress in minority
registration and voting made in jurisdictions covered by the
federal preclearance provision of Section 5, and found
sufficient evidence of continued racial discrimination in
voting to warrant ext;ndingISection 5's preclearance requirement
for an additional five years. In 1975, Congress revisited
the issue, extending Section 5 for another seven years (to
1982) and bringing within its coverage additional jurisdictions
having sizeable language minorities.

Today, the question whether to extend again the special
provisions of Section 5 is before Congress, and, as in the
past, the answer lies essentially in a careful assessment of
the results achieved since the Act's passage 17 years ago.

By any standard, the achievements have been dramatic. Minorities
i{n the covered jurisdictions have made extraordinary gains in

" voter registration and election to public office. For example,
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black voter registration in Mississippl has increased ten-

- 3 =

fold, from 6.4 percent to 67.4 percent, which exceeds the
national average. The number of black elected officials in
the South has increased from less than 100 in 1965 to well
over 2,000 today. 1In Arizona, hispanics constitute 16.2
percent of the population and 13.2 percent of all elected
officials,

Progress in the covered jurisdictions can be measured
attitudinally as well as statistically. The political en-
vironment io the covered jurisdictions has changed markedly
over the last decade and a half. Rarely can a serious candidate
for elective office afford to 1gno£e minority voters, and
incumbent public officials cannot neglect the concerns of

minority citizens without jeopardizing their prospects for

the election.

Despite these strides, the sad truth is that racial
discrimination in the electoral process still plagues blgcks
and language minorities in some parts of the country. As
Attorney General William French Smith earlier testified before
this subcommittee, the Justice Department's experience in
enforcing the Voting Rights Act demonstrates that federal
oversight of electoral changes continues to be necessary for
some political jurisdictions.

It is for this reason that the President has come out
in favor of extending the present Act without change for

another ten years. The protections provided im the 1965 Act,
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and carried forward by Congress im 1970 and 1975, have worked
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extraordinari{ly well. This is the plece of legislation that
has been referred to by blacks and whites as the "crown jewel”
of the civil rights laws., When the Attorney General and I
and others in the Justice Department met last summer with the
civil rights leadership -- shortly before any action had been
taken in the House -- the unanimous plea was for the
Administration to support a straight extension of the Act.
“If 4t 18 not broken, don't fix it,” was the message we were
glven over and over aga;n. The Administration is in
full agreement with that position. While we will certainly
work with this subcommittee and the Senate on a meaningful
and fair bailout provision applicable to covered jurisdictions
under Section 5, there has been absolutely no showing of a
need for amending thé other basic provisions of the Act. A
ten year extension wi:hgut change is therefore recommended.
The purpose of m§ testimony today is two-fold. First,
I will in summary fashion attempt to review our recent
experience in enforéing the provisions of the Voting Rights
Act. Second, I will address the proposal, passed by the
House, to replace the existing "intent”™ test in Section 2 of

the Act with an "effects” test.
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JUSTICE DEPARTMENT ENFORCEMENT OF THE VOTING RIGHTS ACT

A. The special provisions

Jurisdictions covered under section 4(b) of the Act
are subject to the so-called special provisions: Section S
preclearance of voting changes, federal examiners, federal
observers, and -- for jurisdictions which became covered in
1975 == bilingual elections.-/ Section 4(a) contains a
complex formula of possible bail-out dates, under which states
initially covered in 1965 may be able to escape further
coverage of the special "provisions after August 1982. Some
jurisdictions can bail out no earlier than 1991. (See
Attachments B-1 and B-2 for coverage and possible bail-out

dates.)

A. Section S5

Today the most important of the special provisions is

Section 5, which requires preclearance of any change in the

/ While the jurisdictions covered by Section 4(b) are also
Eubjec: to a ban on use of literacy tests and similar “"tests
or devices” designed to deny the right to vote, that ban now
also appears in another section of the Act, which applies
nationwide.




DRAFT

voting laws of a jurisdiction covered by Section 4(b). A

_6_

Jurisdiction covered by Section 5 is required to submit a
proposed change to the Attorney Genmeral or to the U.S. District
Court for the District of Columbia and to demonstrate that
the change does not have the purpose and will not have the
effect of denying voting rights on account of race, color, or
membership in a language minority group. In the event that a
jurisdiction subject to Section 5 attempts to implement a new
voting law without obtaining preclearance, the Attorney
General or a private person may sue to enjoin implementation
of the lawf-/

In 1969, the Supreme Court held that Section 5 reaches

not only laws relating to the process of registering or

voting, but also practices (e.g., redistricting, annexation)

/

that could involve dilution of a minority group's voting power.
In the years just after 1965, the Department gave low priority
to Section 5, concentrating instead on registration of minorities.

In amending the Act 1in 1970, Congress endorsed the Supreme Court's

/ Actions of this type by the Attorney General are expressly
authorized by Section 12(d), 42 U.S.C. 19733j(d), and are
brought in the local federal district court. The issues are
limited to whether the practice or procedure 18 withian the

gscope of Section 5 and, if 8o, whether preclearance has been
obtained. The issue of entitlement to preclearance -- that
is8, whether lack of discriminatory purpose and effect has been
shown -~ may be litigated only in the District of Columbia. See
Section 5, 42 U.S.C. 1973c, and Section 14(b), 42 U.S.C. 19731(b).

_/ Allen v. State Board of Elections, 393 U.S. 544 (1969).
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interpretation of Section 5 and stressed the need for effective
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enforcement. In 1971, the Department of Justice issue
guidelines for the administration of Section 5.—/ Administrative
and judicial enforcement of Section 5 became the major priority
of the Department's implementation of the Act,

The Department of Justice has gained imsight into
the operation of Section 5 during the course of reviewing
over 39,000 changes (see Attachments C-1 and C-2), defending
25 preclearance suits (see Attachment N-5a), and litigating a
Similar number of suits to enforce Section 5 (see Attachment
N-4a). Most of the activity has occurred since the 1975
extension of the Act. Thus, three;fourths of the changes
submitted and three-fourths of the preclearance suits filed
since 1965 have occurred since the 1975 extension of the Act.
This dramatic increase in the submission of changes cannot be
explained as reflecting a corresponding increase in the adoption
of new voting practices by covered jurisdictions. 1Instead,
we believe that the explanation lies in part in the increased
number of jurisdictions brought under Section 5 coverage in
1975. In addition, our stepped-up enforcement efforts have led
to the submission in recent years of many changes which had

been adopted and should have been submitted years ago. Also many

jurisdictions covered by Section 5 have become better educated

/ See 42 C.F.R. Part 51. Revised guidelines were published
as a proposal in March 1980 and issued in final form in
January 198l.

See Attachment B-3.
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regarding the preclearance requirements and are, for the
first time since the Act was passed, submitting most changes
as they are adopted.

In spite of increased compliance with the preclearance
requirement of Section 5, we continue to find significant failures
to submit covered changes -- which is but one of the reasons sug-
gesting the need for an extension of the Act. For example, over
th; past six fears, nore than 50 suits have been brought, by this
Department or by private persons, to enjoin implementation of
voting changes that had not been precleared. Moreover, during
the past two years, th;s Department sent 223 letters to
covered jurisdictions noting an apparent failure to comply
with Section 5 and requesting the jurisdiction to seek
preclearance of the change in question.

The nee& to extend-Section 5's preclearance requirement
18 also evidenced by an analysis of objections to submitted
changes. Suchﬁan objection reflects a determination by the
Attorney General that the jurisdiction has failed to show
that the submitted change has neither the purpose nor the
effect of denying or abridging the right to vote on account
of race, color, or language minority status. A change has a
discriminatory effect under Section 5 when it can be said to be
“retrogressive” -- that is, when it "would lead to a retrogression
in the position of racial minorities with respect to their
effective exercise of the electoral franchise.”™ Beer v.

United States, 425 U.S. 130, 141 (1976).
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Since 1965, the Department has objected to 695 changes.
(See Attachments D=1, D-2, E-1.) More than 400 of these
objections have occurred since the most recent extension of
the Act in 1975. While Texas, which came uﬁder Section 5
coverage in 1975, accounts for one-third of the post-1975
objections, almost half of the objections to voting changes
in states covered by the Act in 1965 have occurred since the
1975 extension of the Act. (See Attachment E~3.,) Thus,
while the gains made by minority groups in covered jurisdictions
have, for the most part, beeﬁ dramatic, the record demonstrates
that there still remains room for improvement. Our experience
in 1980 and 1981 reflects continui;g program over the preceding
8ix years, but we have not yet arrived at the point where it
can confidently be stated that Section 5 is no longer needed.

Because of the poteﬂiial for redistricting to affect
the voting strength of minority groups, Section 5 becomes
particularly significaqt after a decennial census. Reapportionment
under the 1980 Census is8 now in progress. We have thus far
received __ redistricting submissions based on the 1980
Census, fourteen of which have resulted in objections. (Sée
Attachment F.) While ac;0unting for no more than half of the
changes submitted since 1965, redistrictings, annexations,

and changes in method of election (e.g., a majority-vote
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requirement for election to a particular office), have resulted
in over 80 percent of the objections interposed by the
Department. (See Attachment E-2.) Thus, in considering the
question of duration of an extension of the Act, it is
particularly important to keep in mind the special need for
review of redistricting after the next decennial census.
Accordingly, the Administration supports a l10-year extemsion
of the Act's special provisions.

Section 203 of the Act imposes upon counties within
its coverage formula a requirement that elections be conducted
in the language of pertinent language minority groups, as well -
as in English. Under its present terms, Section 203 will
automatically terminate in August 1985.

In 1976, the Department of Justice issued interpretative
guidelines on the Act's 1ad%uage minority provisions.-/ The
guidelines state that the basic standard is one of effectiveness --

providing, for example, that a covered jurisdiction may "target”

/ Under this approach, the coverage period for the 1970-
covered states would be increased by five-y<ars and the period
for the 1975-covered states would be increased by seven years.
In this way, for most covered jurisdictions, 1992 would be
the year for bail-out eligibility.

/ 28 C.F.R. Part 55. The guidelines pertain to the bilingual
election requirements imposed by Sections 4(f) and 203. See
Attachment I.
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bilingual material or oral assistance. In our dealings with
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covered jurisdictiomns, we have emphasized that the bilingual
requirements should be interpreted in a reasonable way. In

1975, Attorney General Levi assigned primary responsibility
/

for enforcing Section 203 to the United States Attorneys.
The Civil Rights Division, therefore, has not accumulated
detailed information on the exteut to which bilingual assistance
or materials have actually been provided by the jurisdictiouns
or used by voters. |

Several enforcement actions have been filed under
Section 5 to obtain compliance with the bilingual-election
requirements of Section 4(f). Additionally, the Department
obtained consent decrees designed to protect the rights of
Chinese- and Spanish-speaking voters in a California county

and Navajo voters in a New Mexico county. We have defended

_/ The Civil Rights Division enforces the language minority
provisions with regard to jurisdictions covered by Section 4
(e.g., the States of Arizona and Texas).
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nine bail-out suits by jurisdictions covered under the language

/

minority provisions of Section 4 or Sectionm 203.
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Our enforcement experience indicates that the language
minority protections of Sections 203 and 4(f) have, by and
large, worked well. Citizens vho#e first language is not
English have been afforded by these provisions the opportunity
to participate in the political process. Accordingly, we
beiieve that the bilingual provisions ought to be placed on
the same coverage schedule as Section 5's special provisions
and extended in 1992.

In sum then, Mr. Chairman, the work of the special
requirements of Section 5 and the language minority provisions
is unfortunately not yet completed. The Administration,
therefore, urges .the Congress to extend these protections for

an additional 10 years. The Administration does not support,

however, current proposals to amend certain substantive scope

_/ Section 203 has its own bail-out procedure: a jurisdiction
may end Section 203 coverage, before August 1985, by proving
that the illiteracy rate of the pertinent launguage minority
group is equal to or less than the national illiteracy rate.
Four such suits have been brought, but only one resulted in a
bail-out judgment (partial bail-out for a county in Hawaii).
Attachment H 1lists Sectfon 203(c) bail-out suits.

Five suits to end Section &4 coverage have been brought by
jurisdictions covered as a result of the 1975 (language
minority) amendments. In two of these cases, the plaintiffs
obtained bail-out judgments.
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of Section 2 of the Act, and it is on this issue that I will
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now focus my remarks.

PROPOSED AMENDMENTS TO THE VOTING RIGHTS ACT

Thomas Jefferson, on the occasion of his first inaugural
address, reminded an infant Nation s8till enduring the affront
of the Sedition Act that a government based on representative
democracy and political freedom need not fear its detractors:

“If there be any among us,” said the author of the Declaration
of Independence, "who would wish to dissolve this Union or to
change its republican férm, let them stand undisturbed as

monuments of the safety with which error of opinion may be

tolerated, where reason is left free to combat it.™ (Emphasis

added.) Mr. Jefferson's plea for reason has contemporary
significance in the current debate concerning the wisdom of
certain amendments to the Voting Rights Act passed by the House.
Congressman Henry Hyde, one of the original sponsors of the
House-passed bill, pointed out in testimony before this sub-
committee that consideration of this most important issue in

the House was, unfortunately, not always left to the free

exchange of ideas in the marketplace of reason. Thus, he stated:
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[bl]y the time [the bill] reached the floor, suggestions
that alternate views should be considered were quickly
met with harsh charges that any deviation whatsoever

from what was pushed through the full Judiciary Committee
merely reflected 'code word[s] for not extending the
[Alct.' This intimidating style of lobbying had the
ironic affect, though clearly intended, of limiting
serious debate and creating a wave of apprehension

among those who might have sincerely questioned some of
the Bil1l's language.
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Along similar lines, the President's support for a
straigh: ten-year extension of the Act in its present form
has been mischaracterized in the press and elsewhere as an
attempt to "weaken” the Voting Rights Act. How extending
the Act as is can honesﬁly be portrayed as a weakening of the
Act still awaits logical explanation.

Regrettably, political rhetoric of this sort has,
(perhaps not unwittingly) served largely to cloud the debate
rather than cla:ify the isgues, Civilikights concerns
naturally and understandably evoke great emotion. Precisely
because of that fact, all participants in the discussion must
continuously guard against the temptation of yielding spon-
taneously to deeply held feelings that cannot withstand the
cool eye of reason. In this connec.ion, it is particularly
important that the Senate carefully and dispassionately assess the

need for and implications of any amendment to the Voting

Rights Act.
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The most significant and controversial amendment passed
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in the House concerns Section 2. Much of the debate surrounding
this amendment -- which has been recommended to the Senate in
the Mathias~Kennedy bill -- has centered on the state of

the law prior to the Supreme Court's decision in City of

Mobile, This, in itself, 1is difficult to understand in

light of the fact that no pre-Mobile federal court case

held Section 2 applicable to claims of voting dilution. 1In
any event, I submit that the critical issue before the Congress

is not 8o much what the law was prior to the City of Mobile

decision, but rather what the law will be, and will do, {if
the House-passed amendment to Sectién 2 18 enacted.
As originally passed in 1965, Section 2 banned
voting practices or procedures “imposed or applied by any
State or political subdivis{ion to deny or abridge the right
of any citizen”™ to vote on account of race or color. In
1975, the section was amended to include within its prohibition
discrimination against members of certain language minority
groups. Unlike Section 5 of the Act, Section 2 applies

nationwide, applies to existing laws and procedures as well

as to changes, and is a permanent provision requiring no
congressional action to continue its protections. Noting
that the section merely codifies the prohibitions contained in

the Fifteenth Amendment, the Supreme Court in City of Mobile
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v. Bolden, 446 U.S, 55 (1980), held that a challenged voting
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practice violates Section 2, as well as the Fifteenth Amendnment,
only 1f motivated by a racially discriminatory intent,

The bill recently passed by the House amends Section 2
to prohibit the use of any voting practice or procedure "which
results in a denial or abridgement”™ of voting rights om the
basis of race, color, or membership in the language minority,
thus eliminating from the permanent provision of the Act the
requirement of proving discriminatory intent. As the House
Report makes clear, amended Section 2 would focus the inquiry
“on the result and consequences of an allegedly discriminatory
voting or electoral practice rather than the intent or motivation
behind it."” House Report at 30.

By measuring the statutory validity of a voting practice

or procedure against election "results,” the House amendment
would place in doubt the validity of any election in which
minority candidates were not elected in numbers equal to the
group's proportion of the total population. Amended Section

2 would, according to the House Report, invalidate longstanding
Political systems incorporating at-large elections "which
accomplish a discriminatory result.” House Report at 30.
Equally vulnerable to attack would be redistricting and
reapportionment plans, unless carefully drawﬁ to insulate

racial and lﬁnguage minorities from electoral defeat. As in

equal employment cases under Title VII of the 1964 Civil
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Rights Act -~ which has been interpreted to contain an
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effects test -- a violation under amended Sectionm 2 will
turn on a statistical inquiry, namely, has the election met
the quota for minority representation.

The second sentence of the proposed amendment is fre-
quently cited to counter the proposition that the change to a
“results” standard would create a right in racial and language
minorities to proportional governmental representation.

That sentence provides: "The fact that members of a minority
group have not been elected in numbers equal to the group's

proportion of the population shall not, in and of itself,

constitute a violation of this Section.™ (Emphasis supplied.)
It 18 clear from the terms of this so-called “"disclaimer”
provision that amended Section 2 would tolerate ﬁnly those
racially disproportional elgction#results that occur in
spite of the challenged election procedure or method. Such

a case would be presented where the election system at issue
was neatly tailored to ensure the complaining racial or

language minority group of a full and fair opportunity to

+ychieve proportional electoral success, but for reasons

unrelated to discrimination, the minority group collectively
. did not avail itself of that opportunity.

For example, regardless of what electoral system is
employed, a racial or language minority group will not be
represented on a governmental body in proportionm to its
numbers in the population if no member of that minority group

undertaken run for office. Although such a discriminatory
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“"result” would run afoul of an "effects” test, the second
sentence of amended Section 2 makes clear that disproportional
governmental representation in such circumstances does not
require invalidation of the challenged election method.
Likewise, even in governmental systems employing single -
member districts, it certainly is not unheard of for a
nonminority candidate to win election in a district in which
a racial or language minority holds a solid majority of the
voting age population. Were disproportional governmental
representation alone sufficient to establish a violation of
amended Section 2, invalidation of such a single-member
district form of government would be required. Thus, in
essence, the first sentence of amended Section 2 creates in
racial and language minorities a right to elect minority
group members in numbers equal to the group's proportion of
the total population, and t;e second sentence provides that
an election system neatly tailored to protect that right to
proportional governmental representation will not violate
the Voting Rights Act solely because that right has not been
exercised.

But in the archetypal case -— where minority candidates
unsuccessfully seek office under electoral systems, such as
at-large systems, that have not been neatly designed to
produce proportional representation -- dis proportional

electoral reéults would lead to invalidation of the
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system under Section 2, anﬂ, in turn, to a federal court
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order restructuring the challenged governmental system.
The far-reaching implications of an effects test in
Section 2 are illustrated by the district court's order in

the City of Mobile case. In that case, the district court,

acting solely on the basis of preceived discriminatory "effects,”
struck down the City's three-member, at~large commission

system of government, which had existed in Mobile for almost

70 years. 1In its place, the federal judge ordered formation

of a mayor-council government, with a nine-member

council elected from single-member districts.

That the "effects”™ test in amended Section 2 would
mandate this type of wholesale governmental restructuring
would by no means be limited to Mobile and other southern
cities. According to the 1979 Municipal Year Book, most
municipalities of over 25,000 people conducted at-large
elections of their city commissioners or council members as
of 1977. In a recent study of 106 cities with at-large
systems indicated that blacks are, on the average, underrepre-
sented in city governments in the northeast regiom of the
country more severely than in the south.—/

For example, [cite specific cities as examples].

Nor would amended Section 2's prohibition be limited
to at-large election systems. Single-member district systems

produce racially discriminatory results in cities throughout

/ See Jones, The Impact of Local Election Systems on
Black Political Representation, 11 Urban Affairs Quarterly

345, 350-51 (1976).
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the country, particularly in the north central states.
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Indeed, perhaps the most conspicuous single-member district
system with consistently discriminatory election results is
the United States House of Representatives., Although blacks
constitute roughly 11 percent of the Nation's population,
there are only 18 black representatives in Congress. The
"effects”™ test in amended Sectionm 2 would require that
congressional districts in each state be drawn so that racial
and langvage minorities hold a voting majority in a proportional
number of districts.

In sum, an effects test under amended Section 2 would
likely lead to the wholesale restructuring By federal courts
of electoral procedures and systems at a2ll levels of government =-
from the United States House of Representatives to local
school boards -- on no more than a finding of disproportionate
election results.

Even more troubling than the prospect of federal
courts restructuring longstanding state and local systems of
government systems is the dubious premise underlying the

argument for proportional representation: that racial and

other minority groups can be represented effectively

/ See id. See also MacManus, City Council Election Procedures
and Hino?fty~§3;resentation: Are They Related?, 59 Social
Science Quarterly 153 (1978); Taebel, Minority Representation
on City Councils: The Impact of Structure on Blacks and
Hispanics, 59 Social Science Quarterly 142 (1978); Karnig,

Black Representation on City Councils, 12 Urban Affairs
Quarterly 223 (1976).
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only by group members and that racial discrimination is at
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work whenever the electoral processes fail to result in
proportional representation. The architects of our constitutional
form of government rejected this pernicious notion in an
analogous context. Writing in the federalist papers, Alexander
Hamilton remarked: "It is said to be necessary that all
classes of citizens should have some of their own members in
the representative body, in order that their feelings and
interests may be the better understood and attended to. But
e « o this will never happen under any arrangement that
leaves the votes of the people free.” The Federalist No.
35. To this sobering fact, Hamilton added:

Is it not natural that a man who is a candidate

for the favour of the people and who is dependent

on the suffrages of his fellow-citizens for

the continuance of his public honors should take

care to inform himself of their dispositions

and inclinations and should be willing to allow

them their proper degree of influence upon his

conduct? This dependence, and the necessity of

being bound himself and his posterity by the

laws to which he gives his assent are the true,

and they are the strong chords of sympathy

between the representatives and the constituent.

1d.
A candidate for public office can afford, of course, to ignore
a sizeable voting minority when that minority is prohibited,
through literacy tests and other devices, from registering to
vote, as was the case with blacks in the covered jurisdictions

when the Act was passed in 1965. As I previously noted,

however, the Voting Rights Act outlawed such tests and devices,
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and registration and voting of racial and language minorities in
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the covered jurisdictions has increased to the point that the
political strength of these groups can no longer be ignored
by serious candidates.

The adoption by Congress of an effects test in Section 2,
however, would in essence establish a federal legislative
expectation of racial bloc voting in electoral politics, aund
thus lead in the undesired direction of a re-polarization of
society along racial lines. Moreover, an effects test in
Section 2 would reverse a basic principle of our democratic
system of government; namely, that no group, whether defined
by political interests, party affiliation, racial characteristiés,
or anything else, has a right to be represented on elected
governmental bodies. As the Supreme Court has stated:

All who participate in [an] election are to have an

equal vote -- whatevér their race, whatever their

sex, whatever their occupation, whatever their income

e« o« « o« The concept of "we the people' under the

Constitution visualizes no preferred class of voters

but equality among those who meet the basis qualifi-

cations.” Gray v. Sanders, 372 U.S. 368, 379-80
(1963).

That fundamental principle has been regarded in our
democratic form of government as next to sacrosanct. It should
not lightly be tampered with.

The difficulty of proving aiscriminatory intent is
often cited in support of the discriminatory effects standard
proposed by the House. Frequently voiced by witnesses before
this Subcommittee and by the authors of the House Report is
the view that the Supreme Court has required evidence of the
so-called “"smoking gun”™ to prove purposeful voting discrimination.

The Court has done no such thing.
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To the coatrary, in numerous cases it has made abundantly
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clear that "[d]etermining whether invidious discriminatory
purpose was a motivating factor demands a sensitive inquiry

into such circumstantial and direct evidence of intent as

may be available.”™ Arlington Heights v. Metropolital Housing

Corp., 429 U.S. 252, 266-68 (1977). 1Indeed, discriminatory
effect of official action can alone be sufficient to prove
an intent to discriminate when the action is unexplainable
on any other basis, as was the case in Gomillion v. Lightfoot,
364 U.S. 339 (1960). Other indicia of discriminatory intent
recognized by the Court Qre (1) the historical background of
the challenged decision, particularly if it reveals a series of
official actions taken for invidious purposes, (2) the degree
~to which the action departs from either the normal procedural
8¢ uence or normal substantive criteria, and (3) contemporaneous
scatements of members of the decisionmaking body, minutes of
its meetings, reports, or other direct evidence of intent.
The Cburt has made clear that these indicia of intent by no
means exhaust the proper subjects of inquiry in determining
the existence of racially discriminatory purpose. -~ ')

Thus, direct evidence of intent == that is, the so-called
“smoking gun” -~ is simply not essential to prove discriminatory

purpose, but rather is one of the many evidentiary avenues

to explore. To be sure, proving discriminatory purpose
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is not easy. But neither is it impossible. Indeed, countless
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successful civil rights claims have been made under the

Equal Protection Clause of the Fourteenth Amendment, a;d

each one required proof of discriminatory purpose. Certainly
no less should be required to authorize'a federal court, that
is not answerable to the electorate, court, to restructure
the governments of state and local jurisdictions across the
country.

Finally, apart from the question whether to amend
Section 2, our enforcement history under the Act, as the
Attorney General previou?ly testified, shows clearly that
some states and politic;l subdivisions currently covered by
Section 5's preclearance requirement are now in a position to
demonstrate that they have indeed cleansed their electoral
processes of racial discrimination and have been in compliance
with the law for many years. As the President has noted,
continuing to subject reformed jurisdictions to Section 5
coverage is unfair and inappropriate. We must not lose
sight of the fact that the preclearance requirement of Section
S represents a profound federal intrusion into governmental .
and political questions of purely state and local concern.
Indeed, the nature of this type of intrusion is best captured
in the Declaration of Independence, which listed as second in
the Bill of Particulars against the British Crown the following
grievance: “"He has forbidden his Governors to pass Laws of

. immediate and pressing importance, unless suspended in their
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operation til his Assent should be obtained . . . . Moreover,
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the Supreme Court in South Carolina v. Katzenbach, 383 U.S. 301

(1966), upheld the constitutionality of Section 5's preclearance
requirement on the ground that it was closely tailored to

apply only to those jurisdictions about which Congress had
amassed detailed evidence of flagrant and pervasive abuses of
minority voting rights. Continuing the widespread coverage

of Section 5 despite evidence that many jurisdictions have
remedied and reformed the abuses of the past would thus raise
serious constitutional questions.

Accordingly, the Administration could support an amended
bail~-out provision that continues Section 5's preclearance
provision for those covered jurisdictions which have not
c¢leansed their electoral processes of racial discrimination,
but at the same time provides a realistic and fair bail-out
me chanism under which a jurisdiction with a proven record of
compliance with constitutional and statutory voting safeguards
is permitted to remove itself from Section 5's coverage.

In this connection, there are now pending before this
Subcommittee several bills that would amend the current
bailout provision in Section 4 of the Act to release jurisdictions
from preclearance requirements upon meeting specified criteria.
As I indicated at the outset, the Department stands ready to.
work with this Subcommittee in the weeks ahead to seek to
devise from the various alternatives under consideration a
workable and fair bail-out provision to be included in the

Senate Bill.



