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The Issue of V otillg Rights 
In spite of economic woes and other pressing 

budget matters, the question that now rises 
, ,.above all others for many Americans is the 
: -: future of the Voting Rights Act, centerpiece of 
; : minority progress and unquestionably the 

· most important piece of civil rights legislation 
; of the year, probably the decade. 
:', Immediatefy, the question is whether the 
: . Senate Judiciary Committee now studying the 
: i issue will support the House version of exten­
' · sion backed by civil rights activists and passed 

·by a vote of 389-24 or the Senate version fa .. 
vored by the Reagan administration. · 

Standing in a pivotal position is Sen. Bob 
Dole, seen by many as the key vote on the 18-

; , member Judiciary where nine members are 
• · co-sponsoring the House bill. Mr. Dole has not 

"" yet taken a position on either version though he 
does support extension of the act. 

.e; . In what has become one vehicle for· legisla­
-· . tors and others who do not want to see the the n,, 

.. ,,, law extended, the Senate version would have 
~"" . alleged victims prove that local or state offi-

cials intended to discriminate in orde.r to seek 
relief under the Voting Rights Act. The House 
measure requires only that. the result of state 
or local action be discriminatory. That wran­
gle over intent vs. effect now overshadows oth­
er controversial elements of the extension pro­
posal. 

Mr. Dole reportedly is working on a com­
promise of the two positions that would be 
substituted for the explosive section. With un­
derstanding for his delicate position - voting 
for the House version would place him square­
ly in opposition to his administration and the 
powerful head of the Judiciary Committee, 
Sen. Strom Thurmond - we would urge ex­
treme caution in any kind of compromise 
wording. 

Ensuring the effectiveness of this signal law 
must be the prime consideration of Congress. 
Any tinkering that would weaken it is not only 
a cruel rebuff to minorities but dangerous to all 
of society. In House debate, considerable com· 
promise already has occurred in the areas of 
the pre-clearance provisions, a bail~ut clause 
and on the question of the results test. Further 
conciliatory "adjustments" could well topple 
the entire structure; at the least, they threaten 
to drag debate on dangerously close to the late 
summer deadline for extension . 

By ta.king a firm and courageous stand be­
hind the strong, bipartisan House measure, 
Mr. Dole can assume a positive leadership role 
for the right to vote and for law and order. He 
would be doing the country a patriotic service. 
And incidentally, a favor to the Republican 
Party, too. 

.. ·---- - ~ \ 
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PROTECT YOUR RIGHT TO VOTE 

Open Letter To Citizens Of Iowa: 
The Senate of the United St.ates soon will decide the fate of the 

most important modern civil rights law-the 1965 Voting Rights . 
Act. Millions of minority citizens can now vote and have their vote 

. fully count, because of this A.ct; But, unless extended, its basic 
protection expires this August. The House of Representatives has 
already passed a strong, fair bill by a vote of 389-24. All of Iowa's 
Representatives voted for it. 

Now, the same bill, S. 1992, is before the Senate Judiciary Com­
mit~. Even though 65 Republican and Democratic Senators (out 
of 100) including Jowa's Senator Jepsen and Senators from South 
Dakota, Minnesota, Wisconsin, Illinois, and Missouri have co­
sponsored it, a small band of opponents still are fighting this bill 
They have misstated what the law has been and what this bill would 
do. All of these objection$ haue been refuud in committee hearings 
by legal experts such as the American Bar Association; Archibald 
Cox, the Watergate Special Prosecutor and a leading eon.stitution.al 
scholar; the Chairman of the U.S. Commission on Civil Rights; and 
attorneys who have argued most of the voting cases since 1965. 
They have pointed out the inaccuracies in the opposition's claims. 

The time has come to reject crippling arµendments and to pass a 
strong extension of this historic Act. · 

Iowa ·s Senator Charles Grassley is in a crucial position to help 
or hinder this vital measure. He sits on the Constitution Subcom­
mittee which will vote on the bill in a few days. The hundreds of 
thousands of Iowans we represent are urging Senator Grassley to 
support S. 1992 without amendments. 

We believe aU Iowans support a strong yoting rights law which 
will permit remaining pockets of discrimination to be eradicated. 

Paid for by: 

League of Women Voters of 
Iowa·Mona Martin, President 

Common Cnuse, Iowa 

Leiigue of United Latin Amer· 
ican Citizens of Iowa 

Council 61, American Federation 
of State, County and Munici­
pal Emplc:1yees 

Iowa Farmers' Union 

Iowa State Conference, (NAACP) 

_United Food & Commercial 
Workers 

Iowa State Education Aesoci· 
a ti on 

United Auto Workers 

Governmental Concerns Con· 
sortium of the Iowa Inter· 
Church Forum representing: 

American Baptists 
Lutherans (ALC and LCA) 
Church of Brethren 
Disciples 
Epjscopal 
Reform Church in America 
Roman Ca tholfo . 
United Church of Christ 
United Methodists 
United Presbyterians 
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EDITORIAL 

Grassley holds the key 
Senator Charles Grassley 

<nep .• Ia.) ~oon will cast the most 
important ch·il·rights vote of his 
Senate career. Tbe Senate's Con­
stitution subcommittee is ccinsid· 
ering bills to extend the Voling 
Rights Act. and Grassley appears 
lo hold lhe deciding vote. So far, 
he bas not announced his 
position. 

-Last October, U:e House of 
Representatives approved by 
389-24 a strong etension of the 

·act. Every member of the Iowa 
delegation voted for it. The s.ame 
bill, introduced in the Senate, has 
c;ttracted 65 sponsors, including 
10 Republican committee 
chairmen. 

The Constitution subcommit· 
tee, which must consider all vot· 
ing-rights legislation, includes 
the two leading Senate opponents 
of the HC\use bill, Orrin Hatch 
(Rep., Utah) and Stro!Il 
Thurmond (Rep., S.C.). The two 
Democr2ts oo the subcommittee 
are expected to support the bill. 
This leaves Grasslev with the 
fiith and decidi.,g vote. 

Debate has focused on two 
sections of the acl Section 5 
requires areas with past histories 
of discrimination to submit 
proposed changes io their 
election laws to the Justice De­
partment for advance approval. 
The House bill would extend this 
section permanently (it expires 
next August), but would give any 
affected junsdiclion a chance to 
"bail out" of it. beginning in 1984,. 
by demonstrating a clean record 
on voting rights over the 
previous 10 years. 

Critics claim Section 5 is so 
tough that almost no jurisdiction 
could escape it, but the Leader· 
ship Conf ere nee on Ci,·il Rights 
estimates that one-fourth of the 
affected counties might qualify 
for release in 1984, and even 
more later on. 

affects only nine stalC3 anJ p.1N 
of 13 others, Section 2 is n.-i lJo:-.al 
in scope. 

Vnder the House bill, it ~ould 
be possible lCJ prove thit :.:: 

. election procedure violates th.a 
section if the procedure "re~w 
in the denial or abridgement or 
the right to vote.-" The Reagan 
administration and other critics 
support ir.steJd an "intent 
standard," undtr which proof 
would be required that an 
election procedure was <'n:icted 
with discriminatory inlenL 

Hatch and other critics Sd\' 

that, under the "results test," a 
violation could be pro\'ed 
whenever the elected repres.enta· 
tives of a stale, county or city did 
not reflect the racial make-up of 
that jurisdiction. The claim is 
nonsense. The House ~ill 
specifies that racially dispropor­
tionate represent.ation is oot in 
itself ·a violation. 

Moreover, the "intent" lest 
. favored by Hatch wo~ld make it 
very di!ficult to prove dis­
crimination, because, when laws 
have . been on the books for 1 

decades, the intentions of those 
who enacted "them are hard to 
determine. 

Grassley will be under heavy 
pressure from the .:- Reagan ad· 
min!stration, Hatch and 
Thurmond to support their 
efforts to weaken the Voting 
Rights Act, but be ought to be 
aware that they represent a 
minority viewpoinl 
. Not only has the House bill 
commanded overwhelming bi· 
partisan st;pport in Congress, it 
has .been endorsed by the 
American 'bar A.<:.Sociation, the 
Le a gue of Women Voters, 
Common Cause. the National 
F a rmers ur:ion and the 
AFL-CJO, among others. 

A strong Voting Rights Act is 
not a partisan issue, but ;.n 
Americao issue. The right to vote 
is the most fuodamcntal right or 
a dcmocr;icy. If Gr=is.slcy shares · 
this vi ew, he w"ill s t:;iport · the 

The second major area of 
debate is Section 2, which 
prohibits practices that deny or 
abrid~c the r ight to vote beca use 
_, ____ -- --1-- n•L ~ 1- t"--•=-- r. U"'"~ .n..... n~•it'#lll'1 J..i1' 
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'No wea!re100g of Voting. Rights A~t' 
. . . 

lly \VILLIAM UltADFORD REYNOLDS 

I
N AN EDITOHl/\L entitled 
"Gra:nley lloldll lhe Key" 
!March 18), Tl1c flcglster urgrs 
Scn:ilor ('hMlcs Gr;i:;slr.y (J1cp., 

l:i.) '" rc!\lst ''heavy pr~ssurc :rrom 
lhc 1tc:11:a11 :1dminislrnlion .•• to 
support Iii.,) cUo>rls lo \9e:lken lhe 
Volin!( lllghls Act." To correct lhls 
mlsch:irnctcrlt.:Jlion or tl:e admlnls­
lration'l poi;ition, all well as other 
erron Jn the erJitorlal, I am Impelled . 
to re!ipond. 

Cc111trarr lo Th~ neglstr.r's view, 
\fc In the admini~tralirm do Ml favor 
"wt'akC'n!11g" lhc Voting Rir,hu Act. 
Hathcr, we have repr .. 11edly stressed 

G·1:est opinion 

lhal lhe right lo \'Ole b lire cro~n 
jewel of Americ.1n llb'!rlirs and that 
the proll~C'llllns of the Voling Hlghl.3 
Act should t>c ex a ended !or "" orldl- .. 
llCJnal JO-year 1>eriod - longer than 
any previous e.tlca~lon. 

The bill p:issed uy the House, 
howcYer, would not simply extend th<? 
:1cl; It would Jrarn:ilic:illy alter 
~<:<"lion 2, \'1hkh cont:lin'i the act's 
pP1111ancnt, n:illnnwldc prohibition 
ag:iin~t any c.Jcnlal (It ahrldgem('nt o! 
the right to vole on account of rnce, 
color, or membcr.ihip ·in a langu:1gc 
minority. 

''dlllnrn nrad(ord ncynolrla h 
aulslnnt Rllori"y gcncrnl, Civll 
ltl1thl1 Dlvl:oilrm, U.S. Department of 
Jui Iler . 

The current law, pas?:ed In 1965, 
requires proof o( an lnlcnl lo ui5· 
crimlna t~. The Ilouse·p;\S.;e<.1 bill 
would clilnlnale lhl!\ long-st.1ndlng r~­
Qulrcment and rr.placc It with an 
''r.lrects" test - one lh:ll mca~ure~: a 
violation based on t!lcc:tlon re.~ult.!. 
The acl would be lrlr,gued whenr.ver 
election results failed lo mlrMr the 
rnclal or language makeup of the 
clcclorate. 

Our concern Is that :iuch an 
"crrcclc:" lrsl In the act would likely 
lrnd to federal cour!.'I' throughllul lhe 
nation. lnclu<.lins low11, striking down 
any elL-ctoral system, no mallcr how 
long In place, that Ii: not neatly 
designed to achlrve proportional 
electoral it!pre!icnlntion along racial 
llnc!'i. In olh~r· wonh, an efrccls test 
In the act c.ould well le:id lo a quot.a 
system In electoral politics. 

minority representation? An 
amrnded Section 2 would apply lo 
elections nt.:ill level.! or governmr~nt, 
from th~ stale:housc to local school 
boards. 

1'he Register labels thl.! eoncrrn 
"nonsC'nse,!' clling a provision in the 
Jlou~e bill 5lntlng that a r:iclally di.!· 
proportlo!'lalc clC'i:Uon result would 
nol, In · nnd o! II.sci!, constitul<· a 
vlol.1Lion. This so-called disclaimer 
provides little protcr.tlon, however. 

lls application has ~l'n carefully 
lhnllC'd lo lhv:;c circumi:tc1nccs In 
which racially' disproportionate 
election resulL<i occur notwithsland· 
Ing the most consclcnliou5 cHort.s lo 
achieve just thr opp'l!!ile. 

· · · Such ,a cast! would ~ presenlP.d tr 
. an election syslr.n1 h:id b<:cll dc.:;ir,ned 
to produce r::icl:illy proporlionnl rrp­
rcsentatlon, bul for wholly unrelated 
rcasonll, such ai; havlnl( no scrlnu.s 

Thus, for .f!Umple, n community ml1111rlly c:a111.lldale run r,,r 11Uice, the 
with .an at-1.irp,e syst~m ?l g~vcrn- election re~ulls failed to mirror ihe 
me.11l Ca~d mosl munlc1pahtlC3 m the , - racial makeup of lhe ckclor:ite. In 
Unitt'd St:itcs have such a system), virtually all ottier clrcumslanr.r..s, 
nn<l !1,1vlng, say, a 30-pcrcr.nl howr.ver, lhe cnm:c:•fllC'ncc o! dlspro-
miMnty pvpulatl~n, vruuld be ·:ulner- portlon:ile reprcseul.J!licin woultl nol 
ahlc to challenge •i~dcr Section 2. of i;L..ind nlnnc _ "In :ind of IL1clf'' -
t~c llou!ie·p:iss('d 11111 ii the el~.ct1on and the acl would ~ vlolatet.I under 
did not re:1ult In 11 :>lmllar ml~orlly amPnded Section 2: . 
representation on lhe clly cou:'ICll. Nor I.! II only the admlni~tratlon 

As with cmploymenl·dlscrholna· th:il h:t~ r,rave concerns lhal the 
Uon ca$e:;, wh~re an dlccls lest b llnusc bill would lead to a fr:cll"ra! re-
\lscd, n vlolnlion or lhc Jlou~c-µasse'!d quiremcnt of proporUon:>I govern· 
versil)n ol Seclk'n 2 could well turn mental reprc!;cntatlon based on race. 
sokly 011 a statistical an:\lysi:i - I.e., Law prolcsson a11d other scholars 
li:ls lhe election met the quota for throughc.ul the country have 

; 

.· 
expressed thi~ view ln hearings 
before lhc Sennlc's Sul>commlllce on 
lhe Con~litulicm. More fun<.lamer11Al· 
ly, l' syste;n or proporlion:il rnprC!'.l?n• 
talion b:1~ed on r:icc •~ lncon~islcnt 
wllh the 1lemocrlllic lraJillons of our 
plnr:.li:.itic: society. The Hr>usc bill 
wou Id lost er tht 1:1 lsc and cf !C'mlive 
noLicn th:it pcr!-ons can only b\~ rcpre• 
scnteJ by 1nemlH."r5 nf their ow-n race. 

In sum, an elfccL'I lc~t In &•cllon 2 
lhr<'alcns to undermine a basic 
princ'ijlle ol our drrMcr .tlii; sy!'lem of 
government; namely that no ~roup, 

whether defined by p11lllic.1l lnlercsll, 
p;1rty affiliation, raci;d rh~;-nctrris· 
lies, or anythini;: else h:.$ 3 rio111 to be 
represcnl~d on elected go'lcrr.mcnt:JI 
bodies. Indeed, the framers of our 
Constitution r<'j•:•:tr.J th•? pror>"sition 
lhal each se.;mcnl of srx:i1·ty shnulJ 
be rcpa·r..':r.n!l'd by someone or IU 
choice "In order th:lt their fN!lings 
and lnlercsl!:,rnny h~ lli'! belier un· 
dr.rslQ<1d :ind :11lcm!ct.I 1,,." 

A-s Alc.tnndrr H:iml_llnn pul it In 
''The Fcll1:r:tlii1l r.1p~r:::," "this wlll 
ncvr.r hap~n unrltr any arrangt'ri1'!nl 
lhRt le3VC'!i lhc VOleS or the people 
lrr.c." The Voting Hi(?hLo; Acl in llJ 
present form doc.1 just that - !'!aves 
th~ votes ,,r the pt:oplc fr<'c from dis· 
crlnilnallon based on r:ic:r. or mC'm· 
bcrshlp In a l:mgu:11tc·111lnorily ~r'lup. 
Everyone .ii;rcc.o; iL h:i!I workcti Cl• 
lr:iordinarl:y wt!ll. ll l:i fur lhls reaY'ln 
that the a1mlnlslrallon firmly 
support.s a lO·ye:ir c11enslon or lhe 
acl in Its present form. 

................................ ~ ............. ~ ... ----... ~----------~ .............................. , ........................................ , ........................................................................................ . . 
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By RALPH G. NEAS 
~T IS REGRETTABLE that 

! Assistant ·Atto:ney Genera! 
William Br:id!ord Reynolds 
Gu<'.:;t Opinion in the March 24 

Register continues to misrepresent 
the law. and di~t.orl the facts 
regarding the effort to extend the 
\"Qtin~ rue!lts Act of 1~65.-Reynolds' 
a:.s'JrU.nce that he rct;:.trds the rieht to . 
,·ote a.5 the 'crown Je•:el or American 
liberties .. is lic!led by h!s dismal 
record of votin~·ritlits enforcement. 

Guest Opinion 

I 25 te.:::tified to ln the Senate hearings 
by every major dvll-rights organlul· 
tlon And his proro~;;J;, 'i! sl!cCC3.Sful, 
wo::!d crij'J•lt: the •.:ffcctivenes.s or the 
Vo~ing !lights Ac-t. · 

The c<•l!ntry i.l<s:ic!s at a cr~roads. 
The h;isic stnr.dard . for court cbal· 
Jcr.t:C'S lo <i~crlmi..,~Uon n~ to be 
clarified. We c.in clarify the law lD a 
wav tl::at l.3 !.ir b-.:cau.sc It perrnl~s 
rer~aininti r-o-:kC'~ of dlscrimination 
lo \,c eradicate<:. ur WC can lake !be 
path p'>lr.!ed to by Reynclds and 
adopt a ~:.~mi:lard that is impos:;ible to 
pro·w'l' in mcst c:isc:; ;:nd th:it wlll 
lc;i\•t hurdr<..,is ,,f tho~:..Jnds of black 
ar.d bro·Gn Ar.:crit::.ns '1tlthout full 
votin; rights. 

T!.e bill Ill t!i'! Senate Judklary 
Cc.:-n:r.1tic~. S. 1992, v;~3 passed over· 
"t.d11111;g!y ty Hie Hot1~e of Repre­
scr.t...ti·1~s. Re:ym•lds c!airm tbat It 
wo?Jld stri~.t do;;-o any electoral, 
S\'s~c;n not ~e::ic:-.ed tJ &chleve pro­
ro:Li<>:.al rcpre:;C'nl<>.tior. along racial 
li:ic~ . In fai::t, S. 1 !IS2 •..,;ould reir.st.ate 
lL~ lccal !t:::i:1ard :.h.1t covcme-<! such 
~ t.'lroi.:ghc.t.t the 1970s. Thal Ls 
the test 1:s~blish1 ·d Ly the Supreme 
Cot::1 In Whlte v. P.cglstcr and 
ap;il!ed in so:ne t wcHfo:en ded.slon.s 
by C(lurts o! :ippeals across the 
co1.::1iry. 

White ~n<l the C;lSC.S applyL"lg It all 
CisJ.VOW':<l :my nvti'>:" O( a proportiOD• 
al-rci.;·r..:.:r.tL!~ion fC"-!~n·mcnl Pl:i.in· 
ti!!.> co~IJ not v.i:i s;mi;ly .,,·l:.h a st.a· 
ti<.Ucul ac::ilysis r;.f t:l~tfo:i resuH~. as 
Reynolds si.~g<.$lS. An election 

n;il;i.i G. Sea• b Ut"CUtlVe d!.r~t?r 
of lht Lc· a~cr.b.l;> Confc:rcn~ OD Ovil 
Rl .. bt1. 

'~eynolds' assurance 
on the. right to 

vote is belied by 
his dismal record 
on voting-rights 
enforcement.' 

CEOl=F'REY MO!-!, 
WASHING TO" POST WRITElltS GlltOU~ 

practice u vulnerable only lf mlnorl· 
tics show that th<'Y h::ive been shut out 
~f a !air opportuni!y to participate in 
the political proces!. 

The House report, the explanatory 
st.alcmer.ls of the Senate spor.sors and 
testimony of supporting witness~. 
such as tl1e American B.'.lr Associ· 
aUon all make clear that the bill will 
do nothing more than ~tore this 
standard. So will the Ser.ate report. 
That r~ord will be an unm!sl:l~able 
directive to the courts to follow U1e 
case law under Whlte. 

In many of the c-ases, blacr.s and 
Hispanics showed :1 lack of minority 
rcprcscnt.atlon and r.everthcless lost 
their case. For example, the Eighth 
Circuit Court o! Appeals, h"hos'! Juris-

. diction includes Ioha, applied the 
White s~ndard ln ·a challe:ige to the 
at-large elecUons ln Pinc Bluff, Ark. 
The 8th Circuit ruled that the 
touchslone is whether the i;yslcm is 
open . to minority participation, and 
not 9thctber u.ere ls proportional rep­
resenta tion. It affirmed the trial 
Judge's decision for Pine Blu!! 
bc-:~use blacr..s th!-'.re bad "fuU, open 
and equal access to the city's 
political processes." 

Cas~ after case repeats this repu· 
diatlon of a propc.rlional require· 
ment. In sbor'-. there b an ex:tcoslve 
t.nd rcas.:uring lr.:ick record under the 
lczal sundard · th•t the bill would 
enact. · Yet we have searched 
Reynolds' article In vain for any 
reference to Whlte or to the other 

cases that m::ike up this track re-cOrd. 
T~at ls net surprising. Rqnol<h could 
not assert that the WMt~ tes~ lnvolve:1 . 
racial quotas. In fact.; h.is lengthy ,. 
lcttf.!t cites no case at all to support 
h!.s grim !airy Lale. . . . .. 

Second, Reynolds di.5torts ~he ' 
meaning of the disclaimer agamst 
proportlo:ial representation wriHen I 
into the statute ilselI. He aq;ucs that . 
this disclaimer would save an 
·election system only if it provided for 
proportional represeotatlon but i 
members or minority groups simply I 
choo:;e not to run. Th.1t biz;i.rre inter· 
pret.ation !lies in the face of the clear . 
re<:ord. 

The sentence was added In the 
House Judiciary Committee by Rep­
resenta ti vc James Sensenbrenner 
{Rep., Wi..!.) in order to as:ure those 
concerned about any propvrtionallty 
test. Reyool<!s also Jgnor~ the fa.cl 
that the senknce is a paraphrase of 
lbe White standard under which 
members o! minority groups lost 
numerous cases even tho:;gh they r&D 
for office and were dcft>:lted. The 
CQUrts rejected the clalin because 
they had not been shut out or a fnir 
chance to inI1u'!ncc th~ ele<:Lion. 

So much for Hcynolds' blt·and·run 
efforts to dca! with the explicit 
langi;age of the statute. 

His dire predictions about local . 
government in America arc not only 
woven out of whole doth; they l.ruult 
tbe lntelllcence an·d responsible 



. .. 

........ 

' • 

,' ._ 
judcment of Uie er.tire Iowa deleg:i-·. 
Ucn in the Hot!SC, ·v.ohli:b voted for the.. 
b!IL We <ire troubled that the £OVertr:­
I!".cnt official charged wilh protecting, 
civil rights should so persistently.,. 
raise unfounded !ears and twist the-., 
law in order to defeat an effe<:tive.~ 

.extension of the most irr.porlant. 
modtr:l civil-1 ichts l:iw. · .. 

The Nat:onal Con!ercn~ of . State .. 
Legislatures acd th~ NaUo:'lal League 
of Cities h:t\'e endl)n;ed the H.Jusc bill1 
and ha\'e rejected Rf!)"Doles' claims. ,; 

RPynolds' e:irHcr analysis tha~; 

e::istin~ law does not bar federal ~' 
aid to segrcgatNi private scbocls was: 
at odds with the court deci.sioM, with; 
the \"icws o! the Nixon, Ford and 
Carter Justice D<-p.arlmcnu, llnd wit!> 
his own Civil Rights Dhislon suit.: 
His s~lcment of the law on voting 
rir,hts is 5imlhrly discrec!ilcd by a. . 
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Alternatives for Amendments to s. 1992 

This memorandum is written to set out various options 
for amending S. 1992 (the House-passed extension and amendment 
of the Voting Rights Act), so as to alter the bill's proposed 
amendment to Section 2 of the Act. s. 1992 proposes: 

Sec. 2. Section 2 of the Voting 
Rights Act of 1965 is amended by striking 
out "to deny or abridge" and inserting 
in lieu thereof "in a manner which results 
in a denial or abridgement of" and is further 
amended by adding at the end of the section 
the following sentence: "The fact that 
members of a minority group have not been 
elected in numbers equal to the group's 
proportion of the population shall not, in 
and of itself, constitute a violation of 
this section." 

The primary concern which has been expressed regarding this 
provision is that it will lead to a requirement of proportional 
representation. Set out below are six options for amending 
S. 1992 so as to alleviate the concerns regarding a require­
ment of proportional representation. 

1. As we have previously proposed to the subcommittee, 
Section 2 of s. 1992 could be dropped, thereby restoring the 
current language of Section 2. This change would continue 
the intent test as defined in the Mobile decision and would 
eliminate concerns regarding a requirement of proportional 
representation. On the other hand, there presently appear 
to be a number of Congressmen who believe that the Mobile 
standard is unclear or that it is unnecessarily difficult 
and therefore not an appropriate legal standard for 
resolving claims of invidiously discriminatory vote 
dilution. Our sense is that this attitude is based in 
large part on a misunderstanding of Mobile and of the 
many cases recognizing that "intent" may be proved by 
both direct and circumstantial evidence. 
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2. S. 1992 could be amended to eliminate the ambiguity 
caused by the Mobile decision and at the same time specifically 
retain a requirement that discriminatory purpose be established 
to prove a violation. The amendment would return to the existing 
language of Section 2 and make specific reference to the 
Arlington Heights criteria for addressing discriminatory intent 
in the following terms: 

In determining whether a state or 
political subdivision has violated this 
provision, the court should consider both 
direct and indirect evidence of discrim­
inatory intent, including but not limited 
to evidence of the legislative and adminis­
trative history of the challenged action, 
departures from ordinary practice, the 
effects or consequences of the action, its 
historical background, and the sequence of 
events leading to the action. 

An amendment along these lines would meet the concerns 
which we have expressed but, even though it clarifies that there 
is no "smoking gun requirement", it is unlikely that such 
an amendment would be acceptable to the proponents of s. 1992. 
The concern of the proponents is that vote dilution lawsuits 
generally challenge election plans adopted long ago (e.g., 
the at-large system at issue in Mobile was adopted in 1871) 
and the proponents have opposed any legal standard which would 
focus the inquiry on the intent of the original legislators. 
Of course, under the Mobile standard an election plan would 
violate Section 2 if "maintained" for discriminatory reasons7 
the argument on the other side is that the "maintenance" issue 
usually involves proof of the reasons behind "inaction" (e.g., 
failure to change an at-large election system) and such a 
burden of proof is comparably difficult to the "adoption" 
proof. For these reasons, proponents of s-. 1992 would argue 
that any standard which focused on the legislators' intent 
in adopting or maintaining an election system should be 
rejected. 

3. Section 2 of s. 1992 could be ame nded to clarify 
that the White v. Regester standard should be applied in 
lawsuits brought pursuant to Section 2. It is suggested that 
this change be made in the following manner: 

Sec. 2. Section 2 of the Voting Rights 
Act of 1965 is amended by striking out "to deny 
or abridge" and inserting in lieu thereof "in a 
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manner which results in a denial or abridgement 
of" and is further amended by adQing at the end 
of the section the following sentences: "An 
election system results in such a denial o-r­
abridgement when used invidiously to cancel out 
or minimize the voting strength of racial or 
language minority groups. The fact that members 
of a minority group have not been elected in 
numbers equal to the group's proportion of the 
population shall not, in and of itself, constitute 
a violation of this section." ~/ 

Much of the testimony which has been presented to Congress 
by the proponents has criticized the Mobile standard as 
being significantly more difficult to satisfy than the 
~~ite v. Regester standard: and the proponents have 
testified that the intent of Section 2 of s. 1992 is to 
legislatively adopt the White standard. Although we 
have been concerned that the language of Section 2 as 
proposed by S. 1992 may bring about results which reach 
far beyond an adoption of the White standard, a specific 
legislative adoption of the White standard would eliminate 

*/ See White v. Regester, 412 U.S. 755, 765 (1973). The 
Court further described the legal standard as follows: 

To sustain [challenges to at-large, multi­
member district, or other election procedures], 
it is not enough that the racial group allegedly 
discriminated against has not had legislative 
seats in proportion to its voting potential. 
The plaintiffs' burden is to produce evidence 
to support findings that the political processes 
leading to nomination and- election were not =-
equally open to participation by the group in 
question - that its members had less opportunity 
than did other residents in the district to 
participate in the political processes and 
to elect legislators of their choice. 

412 U.S. at 765-766. The en bane Court of Appeals for the 
Fifth Circuit applied this~egal standard in Zimmer v. 
McKeithen, 485 F.2d 1297 (5th Cir. 1973) and in the numerous 
vote dilution lawsuits which followed Zimmer. 
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those concerns. It would be necessary under this option 
to reflect clearly in the legislative history that the 
added . sentence explicitly adopts the White standard. 
Politics aside, we believe that the White standard would 
be acceptable to civil rights groups (in fact, it is the 
standard which such groups have advocated). Of course, 
hearings in the House and Senate have indicated that any 
amendment to S. 1992 may receive opposition even if such 
amendment furthers the design of the proponents. 

4. Another alternative amendment to S. 1992 is 
the one that is being circulated by members of Senator 
Dole's staff. That amendment would alter Section 2 to 
define a violation based not on election results but on 
equal access to the political process, and would look to 
"an aggregate of factors" as the standard of proof. This 
proposal reads as follows: 

(b){l) A violation of this section is 
established when, based on an aggregate 
of factors, it is shown that such voting 
qualification or prerequisite to voting, 
or standard, practice or procedure has been 
imposed or applied in such a manner that 
the political processes leading to nan­
ination and election in the state or 
political subdivision are not equally open 
to participation by a minority group protected 
by subsection (a). "Factors" to be con­
sidered by the court in determining whether a 
violation has been established shall include, 
but not be limited to: 

{A) Whether there is a history of official 
discrimination in the State or political 
subdivision which touched the right of the 
members of the minority group to register, 
vote, or otherwise participate in the 
democratic process: 

(B) Whether there is a lack of respon­
siveness on the part of elected officials 
in the state or political subdivision to 
the needs of the me mbers of the minority group: 
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(C) Whether there is a tenuous policy 
underlying the state's or political sub­
division's use of such voting qualif­
ication or prerequisite to voting, or 
standard, practice, or procedure; 

(D) The extent to which the state or 
political subdivision used or has used 
at-large election districts, majority vote 
requirement, anti-single shot provisions, 
or other voting practices or procedures 
which may enhance the opportunity for 
discrimination against the minority group; 

(E) Whether the members of the minority 
group in the state or political subdivision 
have been denied access to the process 
of slating candidates; 

(F) Whether voting in the elections of the 
state or political subdivision is racially 
polarized; 

(G) Whether the members of the minority 
group in the state or political subdivision 
suffer from the effects of invidious dis­
crimination in such areas as education, 
employment, economics, health, and politics; 
and 

(H) The extent to which members of the 
minority group have been elected to office 
in the state or political subdivision, 
provided that, nothing in this subsection 
shall be construed to require that members 
of the minority group must be elected in 
numbers equal to their proportion in the 
population. 11 

The Dole amendment would return the focus of 
Section 2 to "access" to the electoral process, but, 
contrary to the Fifteenth Amendment, it would me asure 
access in terms of group rights rather than individual 
rights. The thrust of the ame ndment is to incorporate 
into the legislation most of the Zimmer factors, which is 
apparently a nod in the direction of those arguing for 
a departure from Mobile and a return to the pre- Mobil e 
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standard. On the other hand the proponents of S. 1992 
will read this proposal as requiring some evidence 
(albeit circumstantial) of intentional discrimination in 
order to establish a violation. They will also take 
exception to factor (B), which was singled out in the 
Report accompanying the House bill as being an 
unacceptable criterion. As a compromise, this proposal 
has the virtue of pleasing nobody, and, even if accepted 
in the Senate, there is every likelihood that it would 
undergo drastic revision in Conference. 

5. Congressman Butler unsuccessfully suggested a 
compromise in the House providing that Section 2 would 
not be a pure "effects" test but that the intent requirement 
be satisfied by demonstrating that the discriminatory 
results were "foreseeable" (i.e., a tort-type intent 
test). This proposal would alter the Mobile standard, 
since the plurality opinion rejected the idea that the 
foreseeability of a discriminatory effect is sufficient 
proof of discriminatory intent. It is unclear, however, 
how this proposal would differ, in any significant degree, 
from the currently proposed s. 1992 and how the proposal 
would work if enacted. If an at-large election system 
operates to exclude blacks from selecting candidates of 
their choice to public office, few would question the 
foreseeability of that result. It may be, however, that 
Congress would clarify a foreseeability standard through 
legislative history,and if that approach is followed a 
legal standard approaching White-Zimmer may result. 

6. Another suggestion is to alter the proviso of 
s. 1992 which currently reads: 

The fact that members of a minority 
group have not been elected in numbers 
equal to that group's proportion of the 
population shall not, in and of itself, 
constitute a violation of this section. 

That proviso is designed to eliminate a requirement of 
proportional representation: but the proviso has been 
criticized on the grounds that it does not dispel the 
the prospect of proportional representation but merely 
indicates that some element of proof is required in 
addition to a showing that minorities are not elected to 
public office. The proviso could be strengthened by 
dropping the phrase in and of itself, since that phrase 
seems to place undue reliance on the failure of minority 
candidatys to gain election. 
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The proviso might also be amended to provide that 
"the fact that members of the minority group have not 
elected candidates of their choice to office in numbers 
equal to the group's proportion of the population shall 
not • • " The Voting Rights Act was designed to protect 
the rights of voters, not candidates; and the suggested 
amendment would eliminate concerns expressed at the 
hearings that the present proviso suggests that minority 
candidates must be elected in order for minority groups 
to have effective representation. Once again, the intent 
of any such amendment could be clarified through legislative 
history. 

* * * * 

Quite clearly, the preferred alternative is the first 
one, but the best chance of maintaining the current 
Section 2 language is through a straight extension of 
the Act for ten years, rather than through an amendment 
to s. 1992. 

The second alternative is perhaps the most sensible, 
since it serves to remove the confusion that currently 
exists due to the use of vague and imprecise language. 
Even with clarity to recommend it, however, it is doubtful 
that this alternative can be "sold" to the proponents 
of s. 1992. 

The third alternative would appear to be the one 
most likely to succeed. It leaves intact most of the 
language of amended Section 2, which is probably important 
politically. At the same time, it adds a sentence from 
the White case that describes the very standard to which 
the proponents of S. 1992 insist they are "returning." 
In light of their endorsement of White in both the House 
and Senate hearings, they will be hard pressed to disavow 
the suggested change. While -i:he argument can still be 
made that inclusion of the White standard places too 
heavy a burden on the plaintiff, that contention can be 
met, particularly in light of the acknowledged relationship 
between White and Zimmer. If we cannot get a pure intent 
test, thi s cha nge provides n e eded protection against the 
prospect of "proportional representation." 
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The fourth alternative could perhaps gain support 
from a number of senators as a concept, but many different 
coalitions will undoubtedly argue for their own sets of 
criteria once the proposal is made to incorporate an 
evidentiary rule into the statute. Even if agreement 
could be reached in the Senate on the appropriate factors 
to be considered in measuring liability, another round 
of editorializing would likely result in Conference. 
The end product would doubtless leave open the question 
whether the Section 2 test depends on "intent" or "effects", 
inviting an extended period of confusion and ambiguity 
while the matter is decided by the courts. All indications 
fran the Hill, where we understand that this alternative 
has now been widely circulated, are that it stands very 
little (if any) chance of being accepted as a satisfactory 
compromise. 

As for the fifth and sixth alternatives, they are 
unlikely to receive Senate endorsement, principally 
because they will be read by the opposition as too great 
a "retreat" from s. 1992. Any effort to change the 
language in the disclaimer clause directly will likely 
be interpreted as a frontal -- and intolerable -- attack 
on the legislation. 
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basis of consideration of such circumstantial and direct e\0 idence 

as may be available to the trier of fact. Such evidence may 

include, but not be limited to, such factors as: 

"(l) the historical and legislative background of an alleged 

discriminatory action and the extent to which such background sug-

gests official actions wrongfully taken; 

"(2) the existence of any departures from normal procedures or polici 

that suggest discrimination on the basis of race, color, or member-

ship in a language minority; 

"(3) statements by members of relevant decision-making bodies 

with respect to the alleged discriminatory action; 

"(4) statements by individuals presented to members of relevant 

decision-making bodies, or any other data presented to such members, 

with respect to the alleged discriminatory action, or with respect 

to any other legislative decision that may have a bearing on the 

alleged discriminatory action; 

"(5) the existence of alternative policies that could have 

been adopted by a decision-making body that would accomplish 

similar goals to that of the alleged discriminatory action with 

significantly less racially disproportionate impact; -- - - ~ 

"(6) the . existence of some history o~rsistent 9fficial 
. - ··---- --·-· . -

discrimination within the jurisdiction undertaking the alleged 

discriminatory action; 

"(7) the existence of social, political, or other circumstances 

within the jurisdiction undertaking the alleged discriminatory action 

that are suggestive of prejudice on the basis of race, color, or 

membership in a language minority; 



• 
"(fj) th e c:: -:_:., _ ,-·,:e L,_: ~ 1,, ( i1, ::--: i. ts to .::;gual access 

to voter registration or the polling place existing within t he 

jurisdiction undertaking the alleged discriminatory action on 

the basis of race, color, or membership in a language minority; 

"(9) the fact that an alleged discriminatory action bears 

~nti~ mb;e---;~~-~~~~~n individuals of one race, color, 

or language minority than upon individuals of another; 

''(10) the existence of objectives underlying an allegedly 

discriminatory action that are purportedly neutral with respect 

to race, color, or membership in a language minority, but are 

sufficiently contextually peculiar to warrant disbelief of their 

neutrality; and 

"(11.J__~~-e ~~f other circumstances that raise an 

inference that a violation of this section has occurred. 
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Dear Senator 

Last Thursday, April 15, 1982, a Federal District 
Court in Mobile,· Al~bama decid~d the B6lden case on remand . 
It held that the method of elections tor the City Council 
anp School Board in Mobile are illegal because they were 
adopted for the purpose of racial discrimination. The de­
cision is based upon the detailed findings that the election 
procedures were devised in the 19th Century with a dis­
criminatory purpose and redesigned in 1919 in part for the 
same reason. 

The decisions are gratifying; if they are sustained on 
appeal, then Black voters will no longer be subjected to 
voting discrimination. An examination of the decision also under­
sc.ores the importance of .the 11 resul ts 11 amendment to Section 2 of 
the· Voting Rights Act. This critical amendment _i s now before the 
Senate in the Mathias-Kennedy bill, the same measure oassed 389-
24 ·by the House- of-Representatives and co-sponsored by 65 
Senators. 

Some opponents of the House-passed bill will try to 
claim that the new decisions in Mobile show the results 
test is unneeded and the int~nt test is adequate. On the 
contrary, an examination of the circumstances in these cases 
vindicates the judgment of the House of Representatives that 
the "results test 11 is the .necessary and .proper standard. Nothing 
could better demonstrate the wastefulness and unfairness 
of requiring proof of discriminatory intent in such situations 
than these decisions. 

The court reached the best conclusions that it could 
about the motives behind events more than 100 years old. 
But if an electoral system operates today to deny minorities 
even a fair chance to participate . in the process--if they are 
frozen out because they are Blacks or Hispanics--why should 
their right to a fair syst~m turn upon what was in the mind 
of a local official in 1876? Why should they not enjoy 
equal access to the most basic right--the opportunity to 
try to influence the selection of their elected representat ives. 
The standard under White v. Regester is whether minorities 
have equal access· to that process. If the ~ystem does 

"Equality In a Free, Plural, Democratic Society" 
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discriminate against them and, because of their race, their efforts to 
play a meaningful role are an exercise in futility, the system should 
be remedied. That is a matter of fundamental fairness. 

Second, the legal and judicial resources expended just in the retrial 
of the cases (after the Supreme Court decision imposing the new intent 
standard) were enormous. The best estimate of the preparation and actual 
trial effort by the parties is that it took over 6,000 hours of lawyers' 
time, 4,0QO hours of expert witnesses and paralegal time, and the very 
large costs associated with such complex litigation. There was a pro­
tracted trial. The case was then under advisement for a year while 
the court studied the evidence and then generated 127 pages of legal opinion. 

What did this expenditure of resources accomplish? The court was 
required by the prior Supreme Court decision to do a minute exhaustive 
analysis of each development in the city council and school board election 
systems from 1814 to the present. For each critical juncture in that 
period, it had to try to recreate the political, economic and social fabric 
of the decision making process and determine the motivation of the political 
actors. 

The irony of this near futile exercise is that after these two 
years of Herculean effort and delay, we are back at the point we were· 
after the first decision--the conclusion that Mobile's system of 
election is unfair and should be changed. 

As one of the lawyers has written about the trial: 

11 ! believe it is safe to say that virtually everyone in 
the courtroom felt we wre trying history, groping for 
the gossamer and indulging in some sort of never-never 
land inquiry when attempting to fathom· such discrete, 
particulars and personal decisions that occured more than 
one hundred years .ago. 11 

Thi~ case, like the handful of others in which pl;intiffs have 
prevailed in the lower courts after the Supreme Court's decison, does 
not change the basic flaws of the 11 intent 11 requirement. It has been, 
and remains extraordi~arily difficult to prove. Any of these cases 
may be overturned by the Supreme Court. M11 reover, the availability of 
the kind of historical records which the judge pieced together in the 
recent Mohile cases will vary considerably. 
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What this case and the others does showis that even where discrim-
inatory intent concerning long passed events may be proved to a court's 
satisfaction, it will require monumental effort by the court and the parties. 

Assistant Attorney General for Legislative Affairs, Robert McConnell 
wrote Senators on April 16, that the Mobile decisions show there is no 
basis fo~ the amendment to Section 2. He mentions three cases in which 
plaintiffs have won, but fails to mention that civil rights groups 
virtually stopped filing any new suits after the Supreme Court's decision 
because the test was so exhaustinq to meet. Moreover, his citation of 
Sanchez v. King (D.C. N.M.) ·ts absolutely incorrect. The decision did not involve 
a finding of discriminatory intent behind the structure of the election 
system. Rather, the court simply found the gross discrepancies in 
population among reapportioned districts which has always presented 

. an easy case for plaintiffs without any need to prove intent. 

Finally, there is the destructive impact of the purpose test. 
Proponents of the purpose test have said they do not think people should 
lightly be called racists. We could not agree more. One of the princi-
pal virtues of the "results" test is precisely that it allows an 
examination of the realities of the system without calling names, whereas, 
under the "purpose" test the names have to be call ed. In both Mobile cases, 
the judge was required to make findings that certain people were bent on 
discriminating and carried out blatantly illegal and unconstitutional 
schemes to do so; We all know that is part of our history, but the 
unnecessary dragging of names through the mud is inflammatory and inflicts 
needless wounds. This is bad enough when those people are lon dead, but 
in this case it was necessary to analyze the motives of legislators and 
other officials concerning actions as recent as six years ago. Many of 
those people are now not only alive but still serving in office. Yet the 
court was forced to accuse these people of bad faith, deception, and even 
had to indicate that lawyers had lied to the court--all under the requirement 
of proving what the purpose of these people was. 

Congress has been studying this issue for the past twelve months. 
The House held nine weeks of comprehensive hearings. And the Senate has 
held five. The Mobile opinions confirm the worst features of what the 
proponents of a strong and effective Voting Rights-Act have been saying 
all along about the requirement of purpose. It is time for the overwhelm­
ingly bipartisan consensus that has emerged in the Congress to enact the 
obJective "result" amendment o.nd to focus the attention of the courts on the 
real issues. · · 
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For your .-information we have also enclosed a recent Leadership 
Conference analysis of some of -the allegations the Justice Department 
has raised about the discriminatory result standard. 

Sincerely, 

Benjamin L. Hooks 
Chairperson 

Ralph G. Neas 
Executive Director 

·. 
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pro·,.e in me-st ~st::> :nd lh:lt will 
Jc3,·•.; hur.·.ir<.-.is c,r tho:.z:.:inds of bl:ic's; 
ar.d bro·.<n A.r.':c:.ric.::.ns ~lbout !:ill 
votir.; rigbU.. 

T!.e bill !.:; t!l-: Scn~te JuClclary 
Cc.:-r,;1t(et!, S .. lt>~2, 'ni..s passed over• 
~~1cl!1111;~!y t.y t."ie Ho1.l!.e of Repre­
scr.t...ti·;'!s. R<:y;-.t'lds c!ai:n.s t.b:at lt 
wv:lld strih do;;-o any electoral. 

·s"s~c::n not ct::;il.::-.cd t.) &c:Ueve pnr 
?c:Li<i:.al rep:-e:;C'ut<>.tior: ~long racial 
li:ic~. In !c:i:t, ~- l~S2 '.<Ould rei:-.st.ale 
U.~ \C~.aJ s\.::~:1=irC :.';.it f:OVCIT.e-d ~uc:b 

~i.:s .. lhro.:bhc.i.;t Lie 1S7Cs. That i.s 
tbe tc:st es~t.l.ish1·d liy lhe Supreme 
Cv:.: :1. !:1 White v. P..ce;istcr and 
a"''.'ll ·e :l ir. :-.o::1e t-.;o-dc:e: dec:.Sio~ r'I . 

bv cu·.;ns of .'.l~reals 2cros.5 tbe 
~:.::ary . 

W~\e r.nG the c:-..scs applybg 1t all 
~-.·o .,.,· ·-~ :i:iv nv~l'J:-. of a riroportioo· 
1.l·re;.. : · r. . :.:r.:.<:~ic:i rt"~'.:Jrt·~nl Pl:iin­
• · "~ c ~·· lJ " Ot \-:-i:l ~:;.i;::Jy · ·~•i:.b 2. SU· 
~:.tic1.i )-., : :.·1·,·s is 0f e:-l~li;:i re:sult3. u 
P.cyr.cld.5 ~i..bgL::ts. AD election 

I.,·'··. G \...· ca~ ls cx~ut!vc c!.!.rC"':l~r n .• ur• . •. 

cl ::t Ln~c:-:!:...!;:> Cc:.!c:-c::ic:-c oc ClviJ 

. '~eynolds' assu"rance 
on the. right to 

vote is belied by 
his dismal record 
on voting-rights 
enforcement.' 

prac:ti~ i.s \•ulnerable only I! minorl· 
tics show that lht'y hetve beeti sbut out 
o! a fair opporlunl~y lo partlcipate l1l 
the political p~. 

The House report. tb~q:Ua~atci:-, 
sUitcmer.ts of t.!le Senate spo~rs and 
testimony of· supportirig witnesses; 
such ;u tl1e American B:ir A!soci­
aUoil :all m3.ke cle:ir th.at the bill will 
do nothinR more than ~"tore t.his 
standard. So will the Ser.ate rer.orL 
That record will be an unmlst..:lk:able 
dir~ctive t.o the c:ocrls to follow L'ic 
case law under White. · · 

ln m:rny of the cases, blacl-.s aD:i 
Hisp<inic:s showed ~ lack of mincrity 
rcprcscnt.atloo and t:evert..bclcss lost 
t!:elr case. For example, t.hc E!cbtb 
Circuit Court of App-e.:i.ls, h'hose juris­
diction includes loo;:-a, applied lbe 
While st=indard in ·a c:h;,lle:ige to !.he 
at-large elecUo:-.s i.D Pinc Eluf!, J:>.rr_ 
The Etb Circuit .. ri.1\ed tbat the 
t.ouchstone is "'heLl:ier the i:yslcm i3 
op-::n . to rnino::-ity par'Jci~ lion, and 
not -;;hclher U.ere ls proporlio:.al rep­
resen la ti on. l t affirmed the· trial 
judge's decision for Ploe Bluff 
~<:~e blacr.s th~re bad "fuU, open 
cr-...d . eqi;aJ · ac<-ess to !.he city's 
political processes." 

Cas~ aitt:r cas!: re~at.s t!:!.s repu· 
oiation o! a proJ>c.rlional require· 
ment. In sbo~. !here i!\ 'n e:::tct:sive 
t.nd rc2s.:urin& t.:-:id:. rccc:-d under tbe 
let; al sb.n:fard · th&t tbe bill -;;ould 

.en<>.c:t. Yet "e have searched 
Rcy:::iolds' article lo nio !er £::iy 

cases that mah up t.his track r;:.Ord. 
That ls net surprising. R~ynold.s could 
not assert that the Whi~ te:s: ln_vo!ve::i . 

. racial quot.as. In fact,· his lengthy!· 
letter cites no case at all . to su~porl 
~ grim fairy tale. . . : . . .. . 

Second, Reynolds ~istorts ~be I 
me:ining o! the d!..sclauocr against , ,. 
proportlo.:ial representation written r 

ioto th~ sUtcle it.sell. Ee ~rbucs that. 
this disclaimer ~ould save an 
'e)cc:Uon S)-:>tem only t! it provided !or 
proportiotal representation bot i 
members o! minority groups simply l 
choo:;e 1:1ot l.Q n.:..D. That bizarre inler· 
pretation !lies int.he !ace or the clear . 
record. · 

The sentence l't'2.S added in the 
House Judiciary Committt:c by Rep­
resentative James Seoscnbrenoer 

- mep., Wi.!.) io order to r.!::Uie those 
ccnc~n~d a bout any p;-opc.r'JonaUty 
tcsl. Reyool~ also l&norc:; tbe !-.ct 
that t.he senlt:nce is ' parapbres.e er 
tile White standard u:ider ~hicb 
members of minority groups lost 
ol.!merous ca.ses even lhc;;bh tbcy r•n 
fer office and ~ere dcff>:ted. The 
~urts rejected tile claim because 
they had- nol ~en shut out of a fair 
er.a.nee~ inDu-::n::e the election. 

So rnl.<c!'i for Hcynolds' bll-.tnd·I"Wl 
e!Iorls lo dczi! w!lb lbe explicit 
la::g1:age of t.bc sutute.: 

His dire predictloos .a bout local :. 
&oYern:r:cnt in A:;-ic:-ie.a arc oot only 
~o•·en out of ~hnlP rln!\,· , ~ .. v 1 ~·"" 



-· 

' . . 

.. 

.. 
.... . 
~ 

Judbrncnt of the er.tire Iowa delcg6!:. 
Uco in the Ho!!Sc, "l\'hlch votc.-d !or tbc. 
b!ll We ~tc troub\c-d that the zove.rn-:­
~cr.t o!Iicial charged ~it.h protecting, 
civil :igbt.s should so perslslcnlly .. 
raise unfounded !ears aod twist tht"_, 
law in order to def ut an ef!eetive· 
extension of tbe i:nost imporU.nt: 
modtr.l civil·Iitht.s bw. · • 

The Nat;o!lal Con!e..-eoct of St.ate .. 
Legi:"lature.s acd th~ Natic:ul League 
of Cities h~\·e endi;in;ed the H.>usc bill1 
aod ba,·e rejected ReyDol~' claims. ,; 

n .. ~·nolds' e~rHcr analysis U;a~; 
c:istin: law docs not bar federal~' 
aid tn segrcgatNi private scbocls was: 
al od.ds with the court decisions, with; 
the \'ie~s of the Nixon, Ford and 
Cart~!' Justice Dcp.artmcnu, ltnd wit.!l 
hls own Ci\'il Rii;t:ts Di,islon suH.: 
His St..'.l tcmeol Of the la W Otl voting 
rir,ht.s is simil:irly di.screcilcd by a. . 

. rC':iding o! the c:ise.s ~hei l ht stc.ac!!JSt·· .. 
· 1y :g11orl!!. ' 

we believe. thls Issue is 100..: 
im!JOrt.ant to lbe cH.izeru of lo.,,..a a<i-, 
to ~11 Americans to ~ dcci.:lt-d oo t.bt_~ 
Nisis of ReynC1\ds' shamc!ul scare: 
t.actlcs. · ~ ~: 

As ~n.lor Rt'gcr Jepi;cn CR~p ... :· 
la.) :t.ated on the Sco.::ite n~r wben. 
be co-sponsore<! S. 1992: .. We must. 
ccntinuc lo put forth a strong signal. 
to ;ill Ameri~r.s, black., v;bitr.broWl1, 
or ycllolll:, Ol:ld to the world; that; 
!reed om in Arneriea is still our: 
:strongest ~our~ of s~:-:J;t.h, and that .. • 
we wlll nol hcsi~te to cn~urt: tbal, 
every Amcric2n ls gu3rante<!d a ri~ht; 
to e:crdsc his or her fur:daocnt.al 
irc-edo:ns .••. I ~m proud to be -a co-; 
spo:u:or o! S. 1992., and I ~m confident·. 
t.b:it all !r~o·m·lo,·ing ciUz.cns o! my · 
$t.ltc y;il] join wilh me ln ~upport of;; 
this ael" ... 

Des Moines Register 
"·and Tribune Company :~ 

715 loci.:u S.t: 0!"'1 MninM , LL 50)(>4. 

Du!d Kr.Jdw:r, C'hci~on ., 
Mklucl c,,.-..:xr, f>rt.rii~t t: 

GU")' G. GtiL<ch, f .. ut" ... :i\>C Vi(-t f'n~.~ 

Firr ;;rrt'.riJ'!'TlU.' 
St.tpl:.r.i S. l.lit:~/,\'r-..r.>:pcpen 
JL::i~ r. GL:l..'lOO;.'-."r..:•1 

J. R~·rt l!::d~/I'wnnir.c 
J1=.:s h!-~r/F1r.ontc -
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Mr. Chairman and members of the Committee. t\1 j FEB ~4 : ~:. ~ 

In America• the sovereign power belongs not t i · 4-:d<. 'r>"I ..:::;,-

~overnment, but rather, as established in the firstntettce 

of the Constitution, to "we the people." In a Nation founded 

on this democratic principal, the right to vote is the most 

cheris~ed of all individual rights. The American people 

underscored their recognition of this fundamental truth through 

adoption of the Fifteenth, Eighteenth, and Twenty-sixth 

Amendments to the Constitution and enactment of legislation 

by their· chosen representatives. As a consequence, the laws of 

this country now ensure that no American eligible to vote 

can be deprived of an equal opportunity to participate in 

the affairs of Government. 

The Voting Rights Act stands as the centerpiece of 

the protections that guard ~gainst the denial or abridgement 

of the right of every qualified citizen to participate equally 

in the electoral process. This treasured piece of legislatio·n 

was enacted by Congress in 1965 in response to the use by 

some state and local governments of literacy tests, poll 

taxes, and similar device~ ~esigned to prevent blacks from 

exercising their right to vote. 

Section 2 of the Act codifies the Fifteenth Amendment's 

ban on voting qualifications and procedures calculated to deny 

or abridge the franchise on the basis of race, color, or (since 

1975) membership in a language minority group. Additionally, 

Section 5 of the Act placed certain state and local govern-

ments, primarily in the South, under a five-year obligation 

to submit for "preclearance" by the United States Attorney 
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General or the United States District Court for the District 

of Columbia any proposed change in voting practices or procedures 

enacted after the effective date of the Act. Preclearance 

is to be granted only if the submitting jurisdiction satisfies 

the Attorney General or the district court that the proposed 

voting practice or procedure •does not have the purpose and 

will not have the effect of denying or abridging the right 

to vote on account of race or color• or (since 1975) membership 

in a language minority group. 

In 1970, Congress reviewed the progress in minority 

registration and voting made in jurisdictions covered by the 

federal preclearance provision of Section 5, and found 

sufficient evidence of continued racial discrimination in 

voting to warrant extending: section S's preclearance requirement 

for an additional five years. In 1975, Congress revisited 

the issue, extending Section 5 for another seven years (to 

1982) and bringing within its coverage additional jurisdictions 

having sizeable language minorities. 

Today, the question whether to extend again the special 

provisions of Section 5 is before Congress, and, as in the 

past, the answer lies essentially in a careful assessment of 

the results achieved since the Act's passage 17 years ago. 

By any standard, the achievements have been dramatic. Minorities 

in the covered jurisdictions have made extraordinary gains in 

voter registration and election to public office. For example, 
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black voter registration in Mississippi has increased ten­

fold, from 6.4 percent to 67.4 percent, which exceeds the 

national average. The number of black elected officials in 

the South has increased from less than 100 in 1965 to well 

over 2,000 today. In Arizona, hispanics constitute 16.2 

percent of the population and 13.2 percent of all elected 

officials. 

Progress in the covered jurisdictions can be measured 

attitudinally as well as statistically. The political en­

vironment in the covered . jurisdictions has changed markedly 

over the last decade and a half. Rarely can a serious candidate 

for elective office afford to ignore minority voters, and 

incumbent public officials cannot neglect the concerns of 

minority citizens without jeopardizing their prospects for 

the election. 

Despite these strides, the sad truth is that racial 

discrimination in the electoral process still plagues blacks 

and language minorities in some parts of the country. As 

Attorney General William French Smith earlier testified before 

this subcommittee, the Justice Department's experience in 

enforcing the Voting Rights Act demonstrates that federal 

oversight of electoral changes continues to be necessary for 

some political jurisdictions. 

It is for this reason that the President has come out 

in favor of extending the present Act without change for 

another ten years. The protections provided in the 1965 Act, 
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and carried forwarA by Congress in 1970 and 1975, have worked 

extraordinarily well. This is the piece of legislation that 

has been referred to by blacks and whites as the ·crown jewel· 

of the civil rights laws. When the Attorney General and I 

and others in the Justice Department met last summer with the 

civil rights leadership -- shortly before any action had been 

taken in the House -- the unanimous plea was for the 

Administration to support a straight extension of the Act. 

•if it is not broken, don't fix it," was the message we were 

given over and over again. The Administration is in 

full agreement with that position. While we will certainly 

work with this subcommittee and the Senate on a meaningful 

and fair bailout provision applicable to covered jurisdictions 

under Section 5, there has been absolutely no showing of a 

need for amending the other basic provisions of the Act. A 

ten year extension without change is therefore recommended. 
ti 

I 

The purpose of my testimony today is two-fold. First, 

I will in summary fashion attempt to review our recent 

experience in enforcing the provisions of the Voting Rights 

Act. Second, I will address the proposal, passed by the 

House, to replace the existing •intent• test in Section 2 of 

the Act with an •effects" test. 
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JUSTICE DEPARTMENT ENFORCEMENT OF THE VOTING RIGHTS ACT 

A. The special provisions 

Jurisdictions covered under section 4(b) of the Act 

are subject to the so-called special provisions: Section 5 

preclearance of voting changes, federal examiners, federal 

observers, and -- for jurisdictions which became covered in 

-' 1975 -- bilingual elections. Section 4(a) contains a 

complex formula of possible bail-out dates, under which states 

·initially covered in 1965 may be able to escape further 

coverage of the special ' provisions after August 1982. Some 

jurisdictions can bail out no earl~er than 1991. (See 

Attachments B-1 and B-2 for coverage and possible bail-out 

dates.) 

A. Section S 
--

Today the most import ant of the special provisions is 

Section 5, which requires preclearance of any change in the 

I While the jurisdictions covered by Section 4(b) are also 
subject to a ban on use of literacy tests and similar "tests 
or devices" designed to deny the right to vote, that ban now 
also appears in another section of the Act, which applies 
nationwide. 
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voting laws of a jurisdiction covered by Section 4(b). A 

jurisdiction covered by Section 5 is required to submit a 

proposed change to the Attorney General or to the U.S. District 

Court for the District of Columbia and to demonstrate that 

the change does not have the purpose and will not have the 

effect of denying voting rights on account of race, color, or 

membership in a language minority group. In the event that a 

jurisdiction subject to Section 5 attempts to implement a new 

voting law without obtaining preclearance, the Attorney 

General or a private person may sue to enjoin implementation 
I 

of the law.-

In 1969, the Supreme Court held that Section 5 reaches 

not only laws relating to the process of registering or 

voting, but also practices (.=..:.J,•, redistricting, annexation) 

that could involve dilution of a minority group's voting power. 
_I 

In the years just after 1965, the Department gave low priority 

to Section 5, concentrating instead on registration of minorities. 

In amending the Act in 1970, Congress endorsed the Supreme Court's 

I Actions of this type by the Attorney General are expressly 
authorized by Section 12(d), 42 u.s.c. 1973j(d), and are 
brought in the local federal district court. The issues are 
limited to whether the practice or procedure is within the 
scope of Section 5 and, if so, whether preclearance has been 
obtained. The issue of entitlement to preclearance -- that 
is, whether lack of discriminatory purpose and effect has been 
shown -- may be litigated ~nly in the District of Columbia. See 
Section 5, 42 u.s.c. 1973c, and Section 14(b), 42 U.S.C. 1973,!.(b). 

_I Allen v. State Board of Elections, 393 U.S. 544 (1969). 
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interpretation of Section 5 and stressed the need for effective 

enforcement. In 1971, the Department of Justice issued 
_/ 

guidelines for the administration of Section 5. Administrative 

and judicial enforcement of Section 5 became the major priority 

of the Department's implementation of the Act. 

The Department of Justice has gained insight into 

the operation of Section 5 during the course of reviewing 

over 39,000 changes (see Attachments C-1 and C-2), defending 

25 preclearance suits (see Attachment N-Sa), and litigating a 

similar number of suits to enforce Section 5 (see Attachment 

N-4a). Most of the ac~ivity has occurred since the 1975 

extension of the Act. Thus, three-fourths of the changes 

submitted and three-fourths of the preclearance suits filed 

since 1965 have occurred since the 1975 extension of the Act. 

This dramatic increase in the submission of changes cannot be 

explained as reflecting a corresponding increase in the adoption 

of new voting practices by covered jurisdictions. Instead, 

we believe that the explanation lies in part in the increased 

number of jurisdictions brought under Section 5 coverage in 

1975. In addition, our stepped-up enforcement efforts have led 

to the submission in recent years of many changes which had 

been adopted and should have been submitted years ago. Also many 

jurisdictions covered by Section 5 have become better educated 

_/ See 42 c.F.R. Part 51. Revised guidelines were published 
as a proposal in March · 1980 and issued in final form in 
January 1981. 

See Attachment B-3. 
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regarding the preclearance requirements and are, for the 

first time since the Act was passed, submitting most changes 

as they are adopted. 

In spite of increased compliance with the preclearance 

requirement of Section 5, we continue to find significant failures 

to submit covered changes which is but one of the reasons sug-

gesting the need for an extension of the Act. For example, over 

the past six years, more than 50 suits have been brought, by this 

Department or by private persons, to enjoin implementation of 

voting changes that had not been precleared. Moreover, during 

the past two years, this Department sent 223 letters to 

covered jurisdictions noting an apparent failure to comply 

with Section 5 and requesting the jurisdiction to seek 

preclearance of the change in question. 

The need to extend - Section S's preclearance requirement 

is also evidenced by an analysis of objections to submitted 

changes. Such ·an objection reflects a determination by the 

Attorney General that the jurisdiction has failed to show 

that the submitted change has neither the purpose nor the 

effect of denying or abridging the right to vote on account 

of race, color, or language minority status. A change has a 

discriminatory effect under Section 5 when it can be said to be 

.. retro gr es s iv e .. that is, when it "would lead to a retrogression 

in the position of racial minorities with respect to their 

effective exercise of the electoral franchise." Beer v. 

United States, 425 U.S. 130, 141 (1976). 
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Since 1965, the De~artment has objected to 695 changes. 

(See Attachments D-1, D-2, E-1.) More than 400 of these 

objections have occurred since the most recent extension of 

the Act in 1975. While Texas, which came under Section 5 

coverage in 1975, accounts for one-third of the post-1975 

objections, almost half of the objections to voting changes 

in states covered by the Act in 1965 have occurred since the 

1975 extension of the Act. (See Attachment E-3.) Thus, 

while the gains made by minority groups in covered jurisdictions 

have, for the most part,. been dramatic, the record demonstrates 

that there still remains room for improvement. Our experience 

in 1980 and 1981 reflects continuing program over the preceding 

six years, but we have not yet arrived at the point where it 

can confidently be stated that Section 5 is no longer needed. 

Because of the potential for redistricting to affect 

the voting strength of minority groups, Section 5 becomes 

particularly significant after a decennial census. Reap po rt ionme nt 

under the 1980 Census is now in progress. We have thus far 

received redistricting submissions based on the 1980 

Census, fourteen of which have resulted in objections. (See 

Attachment F.) While accounting for no more than half of the 

changes submitted since 1965, redistrictings, annexations, 

and changes in method of election <!..!...!.•, a majority-vote 
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requirement for election to a particular office), have resulted 

in over 80 percent of the objections interposed by the 

Department. (See Attachment E-2.) Thus, in considering the 

question of duration of an extension of the Act, it is 

particularly important to keep in mind the special need for 

review of redistricting after the next decennial cenaua. 

Accor.dingly, the Administration supports a 10-year extension 
_/ 

of the Act's special provisions. 

Section 203 of the Act imposes upon counties within 

its coverage formula a r .equirement that elections be conducted 

in the language of pertinent language minority groups, as well 

as in English. Under its present terms, Section 203 will 

automatically terminate in August 1985. 

In 1976, ~he Department of Justice issued interpretative 
- I 

guidelines on the Act's la~guage minority provisions.- The 

guidelines state that the basic standard is one of effectiveness 

providing, for example, that a covered jurisdiction may "target" 

I Under this approach, the coverage period for the 1970-
~overed states would be increased by five·,~~rs and the period 
for the 1975-covered states would be increased by seven years. 
In thi• way, for moat covered jurisdictions, 1992 would be 
the year for bail-out eligibility. 

/ 28 C.P.R. 'Part 55. The guidelines pertain to the bilingual 
election requirements imposed by Sections 4(f) and 203. See 
Attachment I. 
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bilingual material or oral assistance. In our dealings with 

covered jurisdictions, we have emphasized that the bilingual 

requirements should be interpreted in a reasonable way. In 

1975, Attorney General Levi assigned primary responsibility 
I 

for enforcing Section 203 to the United States Attorneys.-

The Civil Rights Division, therefore, has not accumulated 

detailed information on the exteut to which bilingual assistance 

or materials have actually been provided by the jurisdictions 

or used by voters. 

Several enforcement actions have been filed under 

Section 5 to obtain compliance with the bilingual-election 

requirements of Section 4(f). Additionally, the Department 

obtained consent decrees designed to protect the rights of 

Chinese- and Spanish-speaking voters in a California county 

and Navajo voters in a New Mexico county. We have defended 

I The Civil Rights Division enforces the language minority 
provisions with regard to jurisdictions covered by Section 4 
<..!..:.!.·, the States of Arizona and Texas). 



DRAFT 
- 12 -

nine bail-out suits by jurisdictions covered under the language 
I 

minority provisions of Section 4 or Section 203.-

Our enforcement experience indicates that the language 

minority protections of Sections 203 and 4(f) have, by and 

large, worked well. Citizens whose first language is not 

English have been afforded by these provisio as the op po rt unity 

to participate in the political process. Accordingly, we 

beiieve that the bilingual provisions ought to be placed on 

the same coverage schedule as Section S's special provisions 

and extended in 1992. 

In sum then, Mr. Chairman, the work of the special 

requirements of Section 5 and the language minority provisions 

is unfortunately not yet completed. The Administration, 

therefore, urges .the Congress to extend these protections for 

an additional 10 years. The Administration does not support, 

however, current proposals to amend certain substantive scope 

_I Section 203 has its own bail-out procedure: a jurisdict~on 
may end Section 203 coverage, before August 1985, by proving 
that the illiteracy rate of the pertinent language minority 
group is equal to or less than the national illiteracy rate. 
Four such suits have been brought, but only one resulted in a 
bail-out judgment (partial bail-out for a county in Hawaii). 
Attachment R lists Section 203(c) bail-out suits. 

Five suits to end Section 4 coverage have been brought by 
jurisdictions covered as a result of the 1975 (language 
minority) amendments. In two of these cases, the plaintiffs 
obtained bail-out judgments. 
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of Section 2 of the Act, ~nd it ia ~n this issue that I will 

now focus my remarks. 

PROPOSED AMENDMENTS TO THE VOTING RIGHTS ACT 

Thomas Jefferson, on the occasion of his first inaugural 

address, reminded an infant Nation still enduring the affront 

of the Sedition Act that a government based on representative 

democracy and political freedom need not fear its detractors: 

•If there be any among us,· said the author of the Declaration 

of Independence, ·who would wish to dissolve this Union or to 

change its republican form, let them stand undisturbed as 

monuments of the safety with which· error of opinion may be 

tolerated, where reason is left free to combat it." (Emphasis 

added.) Mr. Jefferson's plea for reason has contemporary 

significance in the curren~ debate concerning the wisdom of 

certain amendments to the Voting Rights Act passed by the House. 

Congressman Henry Hyde, one of the original sponsors of the 

House-passed bill, pointed out in testimony before this sub­

committee that consideration of this most important issue in 

the House was, unfortunately, not always left to the free 

exchange of ideas in the marketplace of reason. Thus, be stated: 
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[b]y the time [the bill} reached the floor, suggestions 
that alternate views should be considered were quickly 
met with harsh charges that any deviation whatsoever 
from what was pushed through the full Judiciary Committee 
merely reflected 'code word[s) for not extending the 
[A)ct.' This intimidating style of lobbying had the 
ironic affect, though clearly intended, of limiting 
serious debate and creating a wave of apprehension 
among those who might have sincerely questioned some of 
the Bill's language. 

Along similar lines, the President's support for a 

straight ten-year extension of the Act in its present form 

has been mischaracterized in the press and elsewhere as an 

attempt to "weaken" the Voting Rights Act. Row extending 

the Act .!.!. .!.!. can honestly be portrayed as a weakening of the 

Act still awaits logical explanation. 

Regrettably, political rhetoric of this sort has, 

(perhaps not unwittingly) served largely to cloud the debate 

rather than clarify the isaues. Civil Rights concerns 

naturally and understandably evoke great emotion. Precisely 

because of that fact, all participants in the discussion must 

cont~nuously guard against the temptation of yielding spon-

taneously to deeply held feelings that cannot withstand the 

cool eye of reason. In this conne c . ion, it is particularly 

important that the Senate carefully and dispassionately assess the 

need for and implications of any amendment to the Voting 

Rights Act. 
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' The most significant and controversial amendment passed 

in the Rouse concerns Section 2. Much of the debate surrounding 

this amendment -- which has been recommended to the Senate in 

the Mathias-Kennedy bill -- has centered on the state of 

the law prior to the Supreme Court's decision in City of 

Mobile. This, in itself, is difficult to understand in 

light of the fact that no pre-Mobile federal court case 

held Section 2 applicable to claims of voting dilution. Io 

any event, I submit that the critical issue before the Congress 

is not so much what the law was prior to the City of Mobile 

decision, but rather what the law will be, and will do, if 

the House-passed amendment to Section 2 is enacted. 

As originally passed in 1965, Section 2 banned 

voting practices or procedures ·imposed or applied by any 

State or political subdivisi'"oo to deny or abridge the right 

of any citizen" to vote on account of race or color. Io 

1975, the section was amended to include within its prohibition 

discrimination against members of certain language minority 

groups. Unlike Section 5 of the Act, Section 2 applies 

nationwide, applies to existing laws and procedures as well 

as to changes, and is a permanent provision requiring no 

congressional action to continue its protections. Noting 

that the section merely codifies the prohibitions contained in 

the Fifteenth Amendment, the Supreme Court in City of Mobile 



DRAFT 
- 16 -

v. Bolden, 446 U.S. 55 ( 1980), held that a challenged voting 

practice violates Section 2, as well as the Fifteenth Amendment, 

only if motivated by a racially discriminatory intent. 

The bill recently passed by the House amends Section 2 

t .o prohibit the use of any voting practice or procedure ·which 

results in a denial or abridgement" of voting rights on the 

basis· of race, color, or membership in the language minority, 

thus eliminating from the permanent provision of the Act the 

requirement of proving discriminatory intent. As the Rouse 

Report makes clear, amended Section 2 would focus the inquiry 

·on the result and consequences of an allegedly discriminatory 

voting or electoral practice rather than the intent or motivation 

behind it." Rouse Report at 30. 

By measuring tbe statutory validity of a voting practice 

or procedure against election "results,· the Rouse amendment 

would place in doubt the validity of any election in which 

minority candidates were not elected in numbers equal to the 

group's proportion of the total population. Amended Section 

2 vould, according to the House Report, invalidate longstanding 

political systems incorporating at-large elections ·which 

accomplish a discriminatory result.• Rouse Report at 30. 

Equally vulnerable to attack would be redistricting and 

reapportionment plans, unless carefully drawn to insulate 

racial and language minorities from electoral defeat. As in 

equal employment cases under Title VII of the 1964 Civil 
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Rights Act -- which has been interpreted to contain an 

effects test -- a violation under amended Section 2 will 

turn on a statistical inquiry, namely, has the election met 

the quota for minority representation. 

The second sentence of the proposed amendment is fre­

quently cited to counter the proposition that the change to a 

·results• standard would create a right in racial and language 

minorities to proportional governmental representation. 

That sentence provides: .. The fact that members of a minority 

group have not been elected in numbers equal to the group's 

proportion of the population shall not, in and of itself, 

constitute a violation of this Section.• (Emphasis supplied.) 

It is clear from the terms of this so-called •disclaimer" 

provision that amended Section 2 would tolerate only those 

racially disproportional election results that occur in 

spite of the challenged election procedure or method. Such 

a case would be presented where tpe election system at issue 

was neatly tailored to ensure the complaining racial or 

language minority group of a full and fair opportunity to 

• ' )chieve proportional electoral success,. but for reasons 

unrelated to discrimination, the minority group collectively 

did not avail itself of that opportunity. 

For example, regardless of what electoral system is 

employed, a racial or language minority group will not be 

represented on a governmental body in proportion to its 

numbers in the population if no member of that minority group 

undertaken run for office. Although such a discriminatory 
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·result• would run afoul of an ·effects• test, the second 

sentence of amended Section 2 makes clear that disproportional 

g~vernmental representation in such circumstances does not 

require invalidation of the challenged election method. 

Likewise, even in governmental systems employing single 

member districts, it certainly is not unheard of for a 

nonminority candidate to win election in a district in which 

a racial or language minority holds a solid majority of the 

voting age population. Were disproportional governmental 

representation alone sufficient to establish a violation of 

amended Section 2, invalidation of such a single-member 

district form of government would be required. Thus, in 

essence, the first sentence of amended Section 2 creates in 

racial and language minorities a right to elect minority 

group members in ·numbers equal to the group's proportion of 

the total population, and the second sentence provides that 

an election system neatly tailored to protect that right to 

proportional governmental representation will not violate 

the Voting Rights Act solely because that right has not been 

exercised. 

But in the archetypal case -- where minority candidates 

unsuccessfully seek office under electoral systems, such as 

at-large systems, that have not been neatly designed to 

produce pro po rt ion al re pr es en ta ti on -- dis pro po rt ion al 

electoral results would lead to invalidation of the 
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system under Section 2, and, in turn, to a federal court 

order restructuring the challenged governmental system. 

The far-reaching implications of an effects test in 

Section 2 are illustrated by the district court's order in 

the City of Mobile case. In that case, the district court, 

acting solely on the basis of preceived discriminatory "effects,• 

struck down the City's three-member, at-large commission 

system of government, which had existed in Mobile for almost 

70 years. In its place, the federal judge ordered for~ation 

of a mayor-council government, with a nine-member 

council elected from single-member .districts. 

That the "effects• test in amended Section 2 would 

mandate this type of wholesale governmental restructuring 

wo~ld by no means be limited to Mobile and other southern 

cities. According to the 1979 Municipal Year Book, most 

~unicipalities of over 25,000 people conducted at-large 

elections of their city commissioners or council members as 

of 1977. In a recent study of 106 cities with at-large 

systems indicated that blacks are, on the average, underrepre-

sented in city governments in the northeast region of the 
I 

country more severely than in the south.-

For example, [cite specific cities as examples}. 

Nor would amended Section 2's prohibition be limited 

to at-large election systems. Single-member district systems 

produce racially discriminatory results in cities throughout 

_I See Jones, The Impact of Local Election Systems on 
Black P";litical Representation, 11 Urban Affairs Quarterly 

345, 350-51 (1976). 
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the country, particularly in the north central states. 
_I 

Indeed, perhaps the most conspicuous single-member district 

system with consistently discriminatory election results is 

the United States House of Representatives. Although blacks 

constitute roughly 11 percent of the Nation's population, 

there are only 18 black representatives in Congress. The 

•effects• test in amended Section 2 would require that 

congressional districts in each 1tate be drawn so that racial 

and lang~age minorities hold a voting majority in a proportional 

number of districts. 

In sum, an effects test under amended Section 2 would 
. 

likely lead to the wholesale restructuring by federal courts 

of electoral procedures and systems at all levels of government 

from the United States Rouse of Representatives to local 

school boards -- on no more than a fjnding of disproportionate 

election results. 

Even more troubling than the prospect of federal 

courts restructuring longstanding state and local systems of 

government systems is the dubious premise underlying the 

argument for proportional representation: that racial and 

other minority groups can be represented effectively 

/ See id. See also MacManus, City Council Election Procedures 
and MIUortty Representation: Are They Related?, 59 Social 
Science Quarterly 153 (1978); Taebel, Minority Representation 
on City Councils: The Impact of Structure on Blacks and 
Hispanics, 59 Social Science Quarterly 142 (1978); Karnig, 
Black Representation on City Councils, 12 Urban Affairs 
Quarterly 223 (1976). 
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only by group members and that racial discrimination is at 

work whenever the electoral processes fail to result in 

proportional representation. The architects of our constitutional 

form of government rejected this pernicious notion in an 

analogous context. Writing in the federalist papers, Alexander 

Ramil ton remarked: •It is said to be necessary that al 1 

classes of citizens should have some of their own members in 

the representative body, in order that their feelings and 

interests may be the better understood and attended to. But 

••• this will never happen under any arrangement that 

leaves the votes of the people free." The Federalist No. 

35. To this sobering fact, Hamilton added: 

Is it not natural that a man who ii a candidate 
for the favour of the people and who is dependent 
on the suffrages of his fello~-citi%ens for 
the continuance of ;his public honors should take 
care to inform himself of their dispositions 
and inclinations and should be willing to al low 
them their proper degree of influence upon his 
conduct? This dependence, and the necessity of 
being bound himself and his posterity by the 
laws to which he gives his assent are the true, 
and they are the strong chords of sympathy 
between the representatives and the constituent. 
Id. 

A candidate for public office can afford, of course, to ignore 

a sizeable voting minority when that minority is prohibited, 

through literacy tests and other devices, from registering to 

vote, as was the case with blacks in the covered jurisdictions 

when the Act was passed in 1965. As I previously noted, 

however, the Voting Rights Act outlawed such tests and devices, 



: ' . DRAFT 
- 22 -

and registration and voting of racial and language minorities in 

the covered jurisdictions has increased to the point that the 

political strength of these groups can no longer be ignored 

by serious candidates. 

The adoption by Congress of an effects test in Section 2, 

however, would in essence establish a federal legislative 

expectation of racial bloc voting in electoral politics, and 

thus lead in the undesired direction of a re-polarization of 

society along racial lines. Moreover, an effects test in 

Section 2 would reverse a basic principle of our democratic 

system of government; namely, that no group, whether defined 

by political interests, party affiliation, racial characteristics, 

or anything else, has a right to be represented on elected 

governmental bodies. As the Supreme Court has stated: 

All who p&rticipate in [an] election are to have au 
equal vote -- whatever their race, whatever their 
sex, whatever their occupation, whatever their income 
• • • • The concept of 'we the people' under the 
Constitution visualizes no preferred class of voters 
but equality among those who meet the basis qualifi­
cations.· Gray v. Sanders, 372 U.S. 368, 379-80 
( 1963). 

That fundamental principle has been regarded in our 

democratic form of government as next to sacrosanct. It should 

not lightly be tampered with. 

The difficulty of proving discriminatory intent is 

often cited in support of the discriminatory effects standard 

proposed by the House. Frequently voiced by witnesses before 

this Subcommittee and by the authors of the House Report is 

the view that the Supreme Court has required evidence of the 

so-cal led • smoking gun• to prove pu rp os ef ul voting di scr imi nation. 

The Court has done no such thing. 
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To the contrary, in numerous cases it has made abundantly 

clear that •[d]etermining whether invidious discriminatory 

purpose was a motivating factor demands a sensitive inquiry 

into such circumstantial and direct evidence of intent as 

may be available.· Arlington Heights v. Metropolital Housing 

Corp., 429 U.S. 252, 266-68 (1977). Indeed, discriminatory 

effect of official action can alone be sufficient to prove 

an intent to discriminate when the action is unexplainable 

on any other basis, as was the case in Gomillion v. Lightfoot, 

364 U.S. 339 (1960). Other indicia of discriminatory intent 

recognized by the Court are (1) the historical background of 

the challenged decision, particula~ly if it reveals a series of 

official actions taken for invidious purposes, (2) the degree 

to which the action departs from either the normal procedural 

s~ uence or normal substant~ve criteria, and (3) contemporaneous 

s.:atements of members of the decisionmaking body, minutes of 

its meetings, reports, or other direct evidence of intent. 

The Court has made clear that these indicia of intent by no 

means exhaust the proper subjects of inquiry in determining 

the existence of racially discriminatory purpose. , ~> 

Thus, direct evidence of intent -- that is, the so-called 

·smoking gun• -- is simply not essential to prove discriminatory 

purpose, but rather is one of the many evidentiary avenues 

to explore. To be sure, proving discriminatory purpose 
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is not easy. But neither is it impossible. Indeed, countless 

successful civil rights claims have been made under the 

Equal Protection Clause of the Fourteenth Amendment, and 

each one required proof of discriminatory purpose. Certainly 

no less should be required to authorize a federal court, that 

iS not answerable to the electorate, court, to restructure 

the governments of state and local jurisdictions across the 

country. 

Finally, apart from the question ~hether to amend 

Section 2, our enforcement history under the Act, as the 

Attorney General previously testified, shows clearly that 

some states and political subdivisions currently covered by 

Section S's preclearance requirement are now in a position to 

demonstrate that they have indeed cleansed their electoral 

processes of racial discrimination and have been in compliance 

with the law for many years. As the President has noted, 

continuing to subject reformed jurisdictions to Section 5 

coverage is unfair and inappropriate. We must not lose 

sight of the fact that the preclearance requirement of Section 

5 represents a profound federal intrusion into governmental 

and political questions of purely state and local concern. 

Indeed, the nature of this type of intrusion is best captured 

in the Declaration of Independence, which listed as second in 

the Bill of Particulars against the British Crown the following 

gr ieva nee: '"He has forbidden his Governors to pass Laws of 

immediate and pressing ~mportance, unless suspended in their 
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operation til his Assent should be obtained ••• .. Moreover, • 

the Supreme Court in South Carolina v. Katzenbach, 383 U.S. 301 

(1966), upheld the constitutionality of Section S's preclearance 

requirement on the ground that it was closely tailored to 

apply only to those jurisdictions about which Congress had 

amassed detailed evidence of flagrant and pervasive abuses of 

minority voting rights. Continuing the widespread coverage 

of Section S despite evidence that many jurisdictions have 

remedied and reformed the abuses of the past would thus raise 

serious constitutional questions. 

Accordingly, the Administration could support an amended 

bail-out provision that continues Section S's preclearance 

provision for those covered jurisdictions which have not 

cleansed their electoral processes of racial discrimination, 

but at the same time provid~s a realistic and fair bail-out 

mechanism under which a jurisdiction with a proven record of 

compliance with constitutional and statutory voting safeguards 

is permitted to remove itself from Section S's coverage. 

In this connection, there are now pending before this 

Subcommittee several bills that would amend the current 

bailout provision in Section 4 of the Act to release jurisdictions 

from preclearance requirements upon meeting specified criteria. 

As I indicated at the outset, the Department stands ready to. 

work with .this Subcommittee in the weeks ahead to seek to 

devise from the various alternatives under consideration a 

workable and fair bail-out provision to be included in the 

Senate Bill. 


