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Strike all after the enacting clause and insert in lieu thereof

1 the following:

g o O W~ W N

0w - 0.,

SEC. 1. That this Act may be cited as the Voting Rights Act Améndments

of 1982. s P ® Tt e e W, deFRemmosied gRaf geime o
SEC. 2. Subsection {(a) of section 4 of the Voting Rights Act of 1965
is amended by striking out "seventeen years" each place it appeérs and

inserting in lieu thereof "nineteen years".

- (b) Effective onband aftef August 5, ‘1984, subsection (a) of

section 4 of the Voting Rights Act of 1965 is amended -- - = =

(1) by inéerting'"(1)"Aéftera"(a)";- , S e
(2) by inserting "or in any political subdivision of such State
(as such subdivision existed on the date such determinations were

made with respect to such State), though such determinations were

not made with respect to such subdivision as a separate unit," before

© "or in any political subdivision with respect to which" each.place - ...

it appears; . S s L e T

(3) by sfriking out "in an action for a declaratory judgmént" the

first placé iﬁ‘éppears and all that follows through. "color through

~ the use of such tetsts or devices have occurred anywhere in the ter-
ritory of such plaintiff.”, and inserting in lieu thereof "issues a

declaratory judgment under this section.”;

(4) by striking out "in an action for a declaratory judgment".the
second place it appears and all that follows through "scction 4(f) (2)

/ "o / /
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‘through the use of tests or devices have occurred ahyw'here in the

territory of such plaintiff.", and inserting in lieu thereof the

following:

. "*“issues a declaratory judgment under this section. A declara-

© “tory judgment under this section shall issue only if such court

“determines that during the ten 'ye:irs preceding the Aﬁ-]i.n"g.of
the action, and during the pendency of such action—

““(A) no such test or device has been used within
such State or political subdivision for the purpose.or
with the effect of denying or abridging the right to

~- vote on account of race or color or (in fhe case of a
7 State or subdivision ‘seeking a declaratory judgment
l_md_ér the second s.entence‘ of this subsection).inn-(;(;rvltra-: H
‘§éntfon of thé guarantees of subseCtion 0H(2); -
- *“(B) no final judg&ne’nt of any court of the United
" States, other th'an. the denial of declaratory judgment
- 'undér ‘this section, has determined that denials or
: ébri&gemeﬁﬁs of the right to vote on account of race or
color have occurred anywhere in the territory of such
State or political subdivision or (in the case of a State
or subdivision seceking a declaratory judgment under
the second sentence of this subsection) that denials or
"" abridgements of the right-to vote.in contravention of
the guarantees of subsection (f)(2) have occurred any-
- where in the territory of such State or subdivision and
n6 consent decree, settlement, or agreement has been
" entered into resulting in any abandonment of a voling

practice challenged on such grounds; and no declara-

tory judgment under this section shall be entered
during the pendency of an action commenced before
the filing of an action under this section and alleging

such denials or abridgements of the right to vote;
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“(C) no Federal examiners under th.is Act have
been .assigned to such State or political subdivision;

;D) such State or political subdivision and all

: governmental': units within its territory_ha.ve complied

_v'with, section 5 of this Aect, including compliance rxfith

| the reduirement that no change covered by section 5

.. has been enforced without preclearance under section
5, and have repealed all cd)anges covered by section 5 -

to which the Attorney General has successfully object-

ed or as to whrch the Umted States Drstrrct Court for

oz

~ the Drstnct of Columbla has demed a dec]aratory Judg- »

an .-,_A_An._.-.._..- D L e — T 5

B e e S I TR

Cment; . g e e ota
.“ “(E) the Attorney General has not mterposed any
| objection (that has not been overturned by a final judg-
-ment of a oourt) and no declaratory judgmenrt has been
_denied under section 5, with respect to any submission
by or’on .oehaH of the “plaintiff or any” governmental ~ 7

unit ‘within. it§ territory under section 5; and no such

s’ubmis"siorfs or declaratory (judgldent"‘aotiorls are pend-
mg; and”
. :#!(F) such State or. pohtrcal subdwrsron and all

SR L W

governmental units witl

-

(1) have_ ehmmated voting procedures and'
- __methods of ,clectron whlch inhibit or dilute equal
A occess to the electoral process;
PO TR ... () hz‘tye,engegedihn conetroctiye _;efl’ortsto
- *elirrrirlate dntimidation and harrassment of persons
'-;__e:\ercxsmg rights protected under this Act; and
S0 have engaged n other ‘constructive ef-
forts, such as expanded opportunity for convenient -
registration and voting for every person of voting

-age and the appointment of minority persons as
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(;f 1  election officials throughout the jurisdiction and at

: all stages of the clection and registration process.
4 “(2) To assist the court in determining whether to issue
. a declaratory judgment under this subsection, the plaintiff
> shall present evidence of minority participation, including
i © evidence of the levels of minbrity group registration and
! :‘voting, changes in such levels over time, aI.ld disparities be-
z twe.e.n minority-group and non-minority-group participation.
15 “(8) No dec]aratbry judgment shall issue under this sub-
R section with respect to such State or po]it-iucalwsub@ivision if
© - 42 -such plaintiff and governmental units within its territory -
]3 have durmg the period beginning ten years before the date
, 14 | the Judgment 18 1ssued engaged in violations of any prO\'ISlOI]
15 of the Constltut_lon or laws of the United States or any State
" 16 'i:or politica:l subdivision ‘with respect 'to 'discrimination'in
17 ' voting on account of race or color or (in the case of a State or - . 4
18 _-%}subdivi.sion seeking a declaratory judgment under the second |
19 sentence of this sUbsecﬁon) in contravention of ihe_ guaran-
t 20 tees of subsection (f)(2) unless the plaintiff establishes that
=L any such violations were- trivial, were promptly corrected,
22 and were not repeated. . _ :
» . 7" “(4) The State or 4politica1 subdiﬁsion bringing such - !
i f‘acti_on shall publicize the intended commencement and any {
® proposed settlement of such action in the media serving such
N 2_6, | State or political subdivision and in appropriate United States.
- post offices. Any aggrieved party may intervene at ény siage
36 In such action.;’; |
30 ..~ (5) in the second paragraph—. - _ :
31 (A) by inserting “(5)” before ““An action”;
32 :. " and
"33 - " (B) by striking out “five” and all that follows
34 C th.rough “section 4(0)(2).”, and inserting in lieu




( 1 . : . -thereof “ten years after judgment and shall
| 2 i L reopen the action upon motion of the Attorney
3 & Gernieral or any .aggrieved person" alleging that
4 .+ ~conduct has ocourred which,had that conduct oc- ]
5 s o, ooresd during the ten-year peﬁods refer;ed to in 1
6 " this subsection, would have precluded the issu- j
LEEEYCHE -+ ance of a declaratory judgment under this subsec- . '
: . tion. The court, upon such reopening, shall vacate’
? the declaratory judgment issued under this secti.or.1.
10 + - if, after the issuance of such declaratory judg- )
. H -~ ment, ;Lfinal judgment against the State or subdi-
- vision -with .respect to which such declaratory
. 14 - Judgment was issued, or- against any governfneﬁﬁ
\ T : .- tal unit vﬁth_in that State -or subAdjvision,:-deter-
16 R | mines that denials or abridgements of the right to
17 .. vote on account of race or color have occurred
18 .- . ¢ anywhere in the territory of such State or politi-
| 19 -'C'a‘l éubdjvision or (ih the- éase of a State or subdi-
20 : vision which sought a decl.ara.tory judgment under
21 the éecond sentence of this subsection) that de-.
22 ‘nials or abridgements of the right to vote in con-
%3 .- . travention of the guarantees of subsection (f)(2)
. have occurred anywhere in the territory.of such
z: State  or subdivision, or if, after the issuance of N
g T such declarzitf)ry judgment, a consent decree, set-
g T tlement; ‘or agreement has been entered into re-
29 - - sulting il:l any abandonment of a voting practice
30 ~ challenged on such grounds.”; and .:..- -: ¥
3 T - (6)_by striking out “If the At.torney General” the
32-- first place it appears and all that follows through the
+33 ~end of such subsection and inserting in lieu thereof t}:xe :
34 fol]owi'ng:
TRin oGy
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“6) Tf, after two years from the date of the filing of a

d.eclaratory judgment under this subsection, no date has been

set, for a-hearing in such action; and that delay has not been

: the -result?.of an gvoidable delay on the part of counsel for any
party, the chief Judge of the United States District Court for

the District of Columbia may request the Judicial Council for

_the Circuit of the District of Columbia to provide the neces-
sary judicial resources to expedite any action filed under this
section. If such resources are unavailable within the circuit,
the chief judge shall file a certificate of nec-;essity in accord-
ance with section 292(d) of title 28 of the United States

Code. A U L AT S

»(7) The Congress shall reéonéider and reevaluate the provisions

iof this section at the end of the 15 year'period following the effective

\date of this Act, and at the end of each ten year period following there—

after."

SEC. 3. .Section—2 of the Voting Righté Act of 1965 is amended to read
as follows: |
Sec. 2(a) No voting gualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or applied by any State or
political subdi&ision in a manner which results in a denial or abridgemenf of
the right of any citizen of the United Statcs to vote on account of race or
color, or in contravention of the guarangces cet forth.in section 4(£) (2),

as provided in subsection (b).

S s O ) S A - % & = & -

(b) A v1olat10n of subsection (a)@éﬁ is established if, based on the

totality of circumstances, it is shown that the political processes leading
to nomination or election in the state or political cubdivision are-not
equally open to participation by members of a class of citizens protected by
subsection (a) in that its members have less opportunity than other members
of the electorate to participate in the political process and to elect
representgtives of their choice. The extent to whi¢ch members of a protected

class have been elected to office in the State or political subdivision is

one "circumstance" which may be considered, provided that nothing in this




/,&' 1 7 section establishes a right to have members of a protected class elected in

2 numbers equal to their proportion in the population.
3 . . ) ' .

SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended
4 .

by strikihg out "August 6, 1985" and inserting in lieu thereof "August 6, 1992".
5 ‘. : : g : :

6 : .
. SEC. 5. Title II of the Voting Rights Act of 1965 is amended
7 - s : .
by adding at the end the following section:
8 - .
’ VOTING ASSISTANCE
9 : .
"SEC. 208. Any voter who requires assistance to vote by reason
10 _ : '
of blindness, disability or inability to read or write may be given.
11

assistance by a person of the voter's choice, other than the véter's

e employer or agent of that employer.”

~

(T - 14 SEC. 6. Except as otherwise provided in this Act, the amendments

15 made by this Act shall take effect on the date of the enactment of this

.16 Act.
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K 1na11y, Hope for Votmg Rights wﬁw 98

A breakthrough is at hand for a renewed,

strengthened Voting Rights Act,

The Senate Judiciary Committee, often the
bloody battleground and even graveyard for civil
rights legislation, finally has In sight a bill just as
strong and popular as the measure that passed the
House last fall, 359 to 24. The consecnsus is now s0
broad that only one question remains: Will the
President join the celebration, or stick with a tiny
band of die-hard, right-wing resisters?

1f this new consensus holds, Senator Robert
Dole of Kansas will descrve much credit. A centrist
Republican, he has labored for a bill that would be
fair without antagonizing conservatives. Through
negotiations with civil rights stalwarts like Senators
Kennedy and Mathias, he has found a formula the
President should be able to endorse,

The national consensus for voting rights protec-
tions boiled up in 1965. Then and In 1970 and 1975,

Congress swept away literacy tests, poll taxes and -

other barriers to the ballot. And states with the
worst discrimination records have had to get ap-
proval from Weshington before ma} ing any changes
in their election rules.™. = . .

This pre-clearance provi <ion however, stuck in
Southern throats. Pressure grew for early, easy
“‘bailout.” The House szid no. Instead, it devised a
realistic way to restore sovereignty to jurisdictions
that could show a decade of falrness, while main.
taining supervision for others. The Dole plan em-
braces that early ‘‘bailout’ concept while monitor-

1m%§

1ng recalcitrant juﬁsdic{ions for up to 25 years,

A 3ccond thorny Issue concerns the burden
placed on plaintiffs trying to challenge laws and
practices that subtly but effectively deny voting
rights to minorities. 4

The problem arose from a 1260 Supreme Court
ruling involving Mobile, Ala. The Court eppeared to
require, no matter how severe the discriminatory ef-
fect, that plaintiffs prbve that such laws and prac-
tices arose for discriminatory motives. Mobile’s
blacks had to search Reconstruction era archives
for evidence. They found it, but not every minority
community will be so fortunate.

Hence the House bill defines a violation on the
basls of discriminatory “results.”” The Administra-
tion argued that the bill, by requiring certain elec- -
tion outcomes, would impose ‘‘proportional repre-
sentation’” — ethnic quotas —on state and local poli-
tics. The Justice Department said it was not reas-
sured by the House bill’s explicit disclaimer of any
such purpose. Again, Senator Dole has achieved a
deft compromise, adding new disclaimers that offer
additional, reasonable reassurances.

Those assurances offer President Reagan a re-

spectable way out of the hole he has dug for himself
on voting rights. They ellow him to say that the
quota issue is no longergshe drawback he thought it
was. If he means what he says about a lifelong com-
mitment to civil rights, here is a superb way, paved
by a legislator of impeccable G.0.P. credentials, to
proveit. :

The wgﬁ&)mg‘tun Post

AN IVDEPEVDENT NEWSPAPER

o, ,qu_‘w

Voting Rights Compmmise

HE PRESIDENT will soon be offered u com-

promise on the voting rights bill and with it an
opportunity to improve hxs lelattons with the black
community, to respond to moderates in his own
party and to assume the leadership on an important

civil rights issue. He should take it.

P,\tensnon of the Voting Rights Act hay been the

No one wanted such a 1esult and key members
of the Senate Judiciary Commxttee have been
working to amend the bill in order to meet some
of the administration’s objections. Over the last
two weeks, Sens. Robert Dole and [Sdward Ken-
nedy and Charles Mathias have hammered out a

compromise that is expected to be offered to the
full Judiciary Committee by Sen. Dole early this
week. More than a dozen members of the commit-
tee have indicated they will support this version
of the bill.

"The key changes are designed to guarantee that
plaintifts must <how that the totality of ¢ ircumstances
—not just the election results —prove discrimination.
Further, the new bill would provide specifically that
no group has a right to win elective oftice in numbers
equal to its proportion in the population.

These changes in the bill should meet any legiti-
mate ol)]octmns raised by the administration. lhey
provide assurance that civil rights groups and legis-
lators ranging from liberal -to quite conservative
have nu ule a uoo(l faith effort to respond to the ad-
ministration’s concerns, The president has every-
thing to gain by praising the compromise and urging
prompt passage of the amended bill.

primary legislative ohjoctt\e of cml rights leaders this
year, That law, parts of which are due to expire in
August, has been extraordinaily effective in protect-
ng the franchise in areas where racial discrimination
had been the rule. It should be extended. The presi- -
dent favors extension of the law, but his support has
been obscured in a bitter dlspute over a change that
was adopted by the House when it passed the exten-
sion bilt on a vote of 389 to 24 last October.
The House bill provides that a voting system can
be found to be discriminatory if the (‘[fect of that
- system is to exclude minorities from the political
process. The Justice Department opposed this
provision, arguing that litigants should have to
prove that pul)hc Oﬂl(ldl% intended to discriminate
when they devised the voting system. An effects
test, said departiment officials, would lead to racial
quotas and proportional representation.




Administration of Ronald Reagan, 1981 / Nov. 6

also intends to designate David R. Jones as
Chairman.

David R. Jones is currently executive director of
development, Vanderbilt University, a position
he has held since 1976. He was executive di-
rector of the Tennessee Republican Party in
1975-76. He was administrative assistant to
Senator James L. Buckley (R-N.Y.) in 1971-74.
Mr. Jones was executive director of the Charles
Edison Memorial Youth Fund in 1968-70. Pre-
viously, he was an instructor of history in St.
Petersburg, Fla, in 1961-63, and Clearwater,
Fla,, in 1960-61. He attended West Liberty
State College in West Virginia (A.B., 1960);
L.M.U. (1956-57); and George Williams College
in Chicago, Ill. (1955-56). He is married, has
three children, and resides in Nashville, Tenn.
He was born January 1, 1938, in Buffalo, N.Y.

Richard E. Kavanagh is senior vice president
and manager of the Chicago Municipal Finance
Group, A.G. Becker Inc., Chicago, Ill. Previous-
ly, he was Chief of the Finance Branch, Chica-
go Region, Department of Housing and Urban
Development. In 1977 he was appointed
member, Governor's Ad Hoc Financial Adviso-
ry Committee for Bond Offerings, State of Illi-
nois. He attended DePaul University (B.S.). He
is married, has four children, and resides in
Naperville, 1ll. He was born November 14,
1931, in Chicago, Ill.

Marilyn D. Liddicoat is vice chairman of the
Santa Cruz County Board of Supervisors, Santa
Cruz, Calif. She was first elected to the Board
in 1976. Previously, she was president of the
Santa Cruz County Board of Education and
was judge pro tempore of the Santa Cruz Mu-
nicipal Court. She maintained a private civil
legal practice for many years. She graduated
from the University of California (B.A.) and the
University of Southern California (J.D.). She is
married, has three children, and resides in
Watsonville, Calif. She was born October 24,
1931, in Los Angeles, Calif.

Kenneth R. Reeher is executive director of the
Pennsylvania Higher Education Assistance
Agency, where he has served since 1964. He
developed the first State scholarship and stu-
dent loan program in the country to be com-
pletely automated. Previously, he was coordina-
tor, Division of Testing of the Pennsylvania De-
partment of Public Instruction, 1961-64, and
guidance specialist, Department of Public In-
struction, in 1960-61. Mr. Reeher graduated
from Villanova University (B.S., 1948); West-
minster College (M.S., 1952); and Allegheny
College (LL.B., 1975). He is married, has one
child, and resides in Camp Hill, Pa. He was
born August 7, 1922, in Sharon, Pa.

Voting Rights Act

Statement by the President.
November 6, 1981

Several months ago in a speech, I said
that voting was the most sacred right of
free men and women. 1 pledged that as
long as I am in a position to uphold the
Constitution, no barrier would ever come
between a secret ballot and the citizen’s
right to cast one. Today I am reaffirming
that commitment.

For this Nation to remain true to its prin-
ciples, we cannot allow any American’s vote
to be denied, diluted, or defiled. The right
to vote is the crown jewel of American lib-
erties, and we will not see its luster dirnin-
ished.

To protect all our citizens, 1 believe the
Voting Rights Act should and must be ex-
tended. It should be extended for 10
years—either through a direct extension of
the act or through a modified version of the
new bill recently passed by the House of
Representatives. At the same time, the bi-
lingual ballot provision currently in the law
should be extended so that it is concurrent
with the other special provisions of the act.

As a matter of fairness, I believe that
States and localities which have respected
the right to vote and have fully complied
with the act should be afforded an opportu-
nity to “bail-out” from the special provi-
sions of the act. Toward that end, 1 will
support amendments which incorporate
reasonable “bail-out” provisions for States
and other political subdivisions.

Further, 1 believe that the act should
retain the “intent” test under existing law,
rather than changing to a new and untested
“effects” standard.

There are aspects of this law, then, over
which reasonable men may wish to engage
in further dialog in coming weeks. As this
dialog goes forward, however, let us do so
in a spirit of full and total commitment to
the basic rights of every citizen.

The Voting Rights Act is important to the
sense of trust many Americans place in
their Government’s commitment to equal
rights. Every American must know he or
she can count on an equal chance and an
equal vote. The decision we are announcing

1223
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proof be reasonable.

are not in direct conflict, however, and both can thus be addressed.

Our nation's successful seventeen-year experience with the Voting
Rights Act has taught us that the courts, in determining whether a
violation has occurred, look not to one factor but to a variety of
factors, either alone or in combination. This is as it should be:
as we should not require a "smoking gun" to prove a voting rights
violation, neither should we allow courts to invalidate election

systems and procedures on the basis of non-proportional results.

A "middle-ground" approach drafted along such lines will, I feel,
address both of the major concerns expressed. It is my understanding
that such an amendment will be introduced shortly by Senator

(and Senator ), and I wholeheartedly endorse his/their effort.

With calmness and in a spirit of cooperation that does not yield to
partisanship, we must move forwarqﬂwith passage of an extension of
the Voting Rights Act before certain of its provisions expire in
August. I believe the compromise measure, fair to all the legitimate
concerns involved, is the right and proper course for us to follow.
I invite you to join me in supporting it and, thereby, restate our
Nation's basic commitment to protect the voting rights of all
Americans.

Sincerely,

RR
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Last November I stated my strong belief that the Voting Rights Act

Dear Senator 3

should and must be extended to ensure that the most precious of

rights -- the right to vote -- is protected for all our citizens.

I felt, and still feel, that the present law's language, which has
worked well over many years and through many successful voting |
rights lawsuits, should be retained. I have also expressed the |
view that any extension should contain a reasonable "bailout" ;

provision. |

My concern, reflected in testimony by the Attorney General, is with
what I consider to be an unwise change in Section 2 of the Act in

the bill passed by the House of Representatives. As presently

worded, the changé could lead to guaranteed proportional representation
by allowing federal courts to restructure election procedures and
systems at all levels of government nationwide to ensure that election
results reflect the minority percentage of the total population.

Though I am confident it was not intended by the bill's sponsors,

this type of guaranteed proportional representation, if it transpired,
would run directly counter to the traditional electoral principles of
our country. Thus, I feel our resérvations with regard to the =
proposed changes in Section 2 are both real and worthy of serious

attention.

At the same time, I understand and can sympathize with the fears of
many in the civil rights community that the burden of proof in
voting rights cases not be overly strict. When the possible denial
or dilution of any American's vote is at issue, the interests of

justice and the integrity of our system demand that the burden of
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DRAFT PRESIDENTIAL STATEMENT RE VOTING RIGHTS

Last November I stated my strong belief that the Voting Rights
Act should and must be extended to ensure that the most

precious of rights-- the right to vote-- is protected for

all our citizens.

TSRS negrbbaen, Now, as

the Senate Judiciary Committee begins its consideration of
legislation to accomplish this worthyegeal, I want to again

stress my firm commitment to an extension of the Voting Rights

Act.

It is my undergstanding that a compromise amendment e=the

f?éqganuganaodmbii&*w1ll soon be introduced by Senators Robert

V4
&

Dole and Dennis DeConcini that will attempt to address several

of the poncerM hﬁﬁFE”«EPwIALSQd .xagaxdxnguieatures 1n S

T m nlstrat n
aie Ag éeen par gcu arly concerne Vtha

i i ,
SR poasscd by the Pewe o Rep's howgh | /
ﬁgisegglll_alenguﬁge could lead to court-ordered

restructuring of election procedures and systems at all levels

{

|

of government to ensure that election results reflect a minority ;
group's percentage of the total population. This type of

guaranteed proportional representation, if it transpired, would/

run directly contrary to the traditional electoral prlnc1pii§M/!

B i

L R s e

our country. | Upon review of the language in the compromise

amendment, howéver, we feel it now contains the safegaurds and

protections




REYNOLDS I

3. Section 2 of S. 1992 could be amendéed to clarify
that the White v. Regester standard should be applied in
Jawsuits brought pursuant to Section 2. It is suggested that

this change be made in the following manner:

Sec. 2. Section 2 of the Voting Rights
Act of 1965 is amended by striking out "to deny
or abridae" and inserting in lieu thereof "in a
manner which results in a denia) or abridgement
of" and is further amended by adding at the end
of the section the following sentences: "An
election system results in such a denial or
abridgement when used invidiously to cancel out
or minimize the voting strength of racial or
language minority groups. The fact that members
of a minority group have not been elected in
numbers egual to the group's proportion of the
population shall not, in and of itself, constitute
a violation of this section.” */

Much of the testimeony which has been presented to Congress
by the proponents has criticized the Mobile standard as
being significantly more difficult to satisfy than the
wWhite v. Regester standard; and the proponents have
testified that the intent of Section 2 of S. 1292 1s to
legislatively adopt the White standard. Although we

have been concerned that the language of Section 2 as
proposed by S. 1292 may bring about results which reach
far beyond an adoption of the White standard, a specific
legislative adoption of the White standard would eliminate
these concerns. It would be necessary under this option
to reflect clearly in the legislative history that the
added sentence explicitly adopts the White standard.
Politics aside, we believe that the White standard would
be acceptable to civil rights groups (in fact, it is the
standard which such groups have advocated). Of course,
hearings in the House and Senate have indicated that any
amendment to S. 1992 may receive opposition even if such
amendment furthers the design of the proponents.

:/ See Wnhite v. Regester, 412 U.S. 755, 765 (1873). The

Court further described the legal standard as follows:

To sustain [challenges to at-large, multi-
member district, or other election procedures],
it is not enough that the racial group allegedly
discriminated against has not had legislative
seats in proportion to its voting potential.

The plaintiffs' burden is to produce evidence

to support findings that the political processes
leading to nomination and election were not
egually open to participation by the group in
guestion — that its members had less opportunity
than did other residents in the district to
participate in the political processes and

to elect legislators of their choice.

412 U.S. at 765-766. The en banc Court of Appeals for the
Fifth Circuit applied this legal standard in Zimmer v.
McKeithen, 485 F.2d 1297 (5th Cir. 1973) and in the numerous
vote dilution lawsuits which followed Zimmer.

“
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REYNOLDS II

Strike all after the enacting clause and insert in
lieu thereof the following:

SEC. 1. That this Act may be citeé,és the "Voting
Rights Act Amendments of 1981".

SEC. 2. Section 4(a) of the Voting Rights Act of 1965
is amended by:
(1) striking out "seventeen" each time it appears and
inserting in lieu thereof "twenty-seven"; and

(2) striking out "ten" each time it appears and inserting
in lieu thereof "seventeen”.

SEC. 3. Section 2 of the Voting Rights Act of 1965 is
amended by -

(1) dinserting "(a)" after "2.", and

(2) by adding at the end thereof a new subsection as
follows:

"(b) This section is violated whenever such voting
qualification or prereguisite to voting, or standard, practice,
or procedure is used invidiously to cancel out or minimize
the voting strength of any group protected by subsection (a).
Such a violation is established by proof sufficient to
support findings that the political processes leading to
nomination and election in the State or political subdivision
are not egqually open to participation by members of the
protected group. The fact that candidates supported by any
such group have not been elected in numbers equal to the
group's proportion of the population shall not, in and of
itself, constitute a violation of this section."

SEC. 4. Section 203(b) of the Voting Rights Act of

1965 is amended by striking out "August 6, 1985" and inserting
in lieu thereof "August 6, 1992".
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SECTION-BY-SECTION SUMMARY OF COMPROMISE AMENDMENT DOLE

The compromise, amendment would amend Section 2 of the Voting
Rights Act by dividing it into three new subsections, as
follows: ’

Subsection (a) (1) would retain the existing.language of Section 2
which prohibits a state or political subdivision from im-

posing or applying any voting practice or procedure "to

deny or abridge the right of any citizne to vote on account

of race, color, etc. As interpreted bv the Supreme -

Court in Mobile, this language prohibits only intentional
discrimination. '

Subsection (a) (2) would retain the language of the . House
amendment to Section 2 which prohibits a state or political
subdivision from imposing or applying any voting practice
or procedure "in a manner which results in a denial or
abridgement of the right-to vote on account of race, color,"
etc. ' :

Subsection (b) would define how a violation of the "results"
standard in subsection (a) (2) is proved. The language is
taken directly out of the White v Regester decision and it
makes clear that the issue to be decided is access to the
political process, not election results. It also includes

a strengthend disclaimer conerning the proportional represen-
tation issue. Specifically, it provides that’'the extent to
which members of a protected class have been elected to
office is one circumstance to be considered under the
results test, but that nothing in the section should be
construed to reguire proportional representation.

The compromise amendment is consistent with the Administration's
compromise in the sense that it focuses on the case of White

v Regester as articulating an appropriate standard to be

used in Section 2. cases. It differs from the Adminstration's
proposal in that it makes clear that the White standard-

is a "results" standard, in the sense that proof of dis-
criminatory purpose is not required.
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. 4 DOLE

Section 2 is amend€d to read as follows:

Section 2 i
(a) No voting qualificatioﬁ or'érerequisite to voting

or standard, braqtice or procedure shall be, imposed or
applied by any Sfate or political subdivision (1) to

deny or abridge the righ£ of any citizen of the Uni£ed
.States to vote on account of race or color, or in con-
travention of the guarantees set fofth in section 4(f) (2);
or (2) in a manner which results'iﬂ é‘aéniallbf abfidgement
of the right of any citizen of the United States to

vote on account of race or color, or-in contravention of
the guarantees set forth in Seétion 4(£f) (2), as provided

in subsection (b).

(b) A violation of subsection (a) (2) is establishea‘if}'
based on the totality of circumstancés, it is shown that
such voting qualification or prerequisite to voting of
standard, practice, or proCedufqzhas.been imposed or ap- -
plied in such a maﬁner that the political processes leading
to nomination or election in the state or political sub-
division are not equally open to participation by members
of a class of citizens protected by subsection (a): that
its members have less opportuniﬁy than other members of

the electorate to'participéte ir the political process

and to elect repreéentatives of their choice. The extent
to which members of a ..protéctéd class have been elected -
to office in the State or politicai subdivision is one

"circumstance" which may be cdnside;ed, provided that

nothing in this section shall be construed to require that



members of a prdtected class must be elected in numbers

equal to their proportion in the population.
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VOTING RIGHTS ACT MEETING -- April 26, 1982

Attached are the options regarding Section 2 of the Voting Rights
Act which have been considered or proposed at some point in the
current debate. The original "factors test" compromise proposed

by Dole has been excluded from this list because it is unacceptable
to both sides and is no longer supported by its author.

The options are:

1.

Current Law: This includes an intent test and preserves the
Mobile standard. This option will not be supported by Dole

or Heflin, could probably garner only 7 votes in committee, and
would certainly lose on the Senate floor. We have indicated we
will compromise in committee, thus moving away from this option.
We could return to it if efforts to work out an acceptable com-
promise fail, though prospects would be slim.

House Bill: This includes an effects test that would overturn
the Mobile standard. The House Bill could lead to proportional
representation, and we have so testified. This passed the House
by an overwhelming margin, and has 65 co-sponsors in the Senate.
We have stated that we could only accept it if the effects test
is altered.

Reynolds I: This would add only one sentence to House Bill that
would preclude proportional representation. Use of word "invid-
iously" implies an intent factor even though "results" language
is still present. Conservatives would have problems with the
latter and moderates might object to the former. Advantage is
simplicity and fact it accomplishes our key objective.

Reynolds II: Maintains intent language of current law and adds
a subsection that modifies the Mobile standard by using language
from White v. Regester. We maintain this places the burden of
proof where it was before Mobile, though the civil rights coali-
tion argues that lack of change in the intent language will be
viewed by the courts as an endorsement of the Mobile standard.
Reynolds II is being represented as our current position in
committee. If it is to succeed it must be supported by Heflin
and Dole (and, through them, DeConcini) while maintaining con-
servative support.

Dole: This was forwarded to us yesterday by Senator Dole with
a request for our views by c.o.b. today. The Dole Compromise
uses both results and intent language as a violation standard,
then adds a section that attempts to make clear the "results"
portion is to be interpreted consistent with White. It also
has a prohibition on proportional representation. The Justice
Department feels that Dole's compromise is inferior to Reynolds
II; there are also indications that it would not be supported
by conservatives on the committee.




- CURRENT LAW & HOUSE BILL (in

Section 2 of the Voting Rights Act

. .7»_-; (House amendments indicated in
: G italics and brackets)

e i, o e i it S

TITLE I-—VOTING RIGHTS

Sec. 2/ No voting qualification or prerequisite to voting, or stand-
ard; practice, or procedure shall be imposed or applied by any State
or political subdivision [to deny or abridge] in a manner which results
in a denial or abridgement of the right of any citizen of the United
‘States to vote on account of race or color, or in contravention of the
guarantees set forth in section 4(f) (2). T'he fact that members of a
minority group have not been elected in numbers equal to the group’s
proportion of the population shall not, in and of itself, constitute a
violation of this section. R

L = * » ® ] : 3

Skc. 4.1 (a) To asgure that the right of citigens of the United States
to vote is not denied oxabridged on accountf race or color, no citizen
shall be denied the rightXp vote in any Fegderal, State, or local election
because of his failure to coply with agy test or device in any State
erminatjéns have been made under the
first two sentences of subsecttyn (b)Y or in any political subdivision
with respect to which such deteNpyfiations have been made as a sepa-
rate unit, unless the United Stajés District Court for the District of
Columbia in an action for a g€clarztory judgment brought by such
State or subdivision againsp/the Unied States has determined that
no such test or device hagMeen used dulNnpg the [seventeen] nineteen
years preceding the filipg of the action the purpose or with the

! The amendments made by rubsection (a) of the first rection of this Act shall take
effect on the date of enactment of the Act.

court of the United &

brackets and italics)

TNaL Qoinniy O Bl Uy -
color, or in contraven
through the use of t
territory of such plai
- * E !
Skc. 4. (a) (1) To
States to vote is not ¢
no citizen shall be dex
Jocal election because |
in any State with resp
under the first two ser;
division of such Statc
determinalions were 1
determinations were 1
separate unil, or in &
such determinations 1
United States Distric
action for a declarator;
against the United Sti
has been used during|
action for the purpose
right to vote on acco]
declaratory judgment.‘
period of nineteen yes

2 The amendment made by
an Angust 6, 1984,




GRASSLEY AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT

Sec. 2. No voting qualification or prerequisite to voting,
or standard, practice or procedure shall be imposed or applied
by any State or political subdivision in a manner which results
in a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color, or in
céntravention of the guarantees set forth in section 4(f) (2).
The fact that members of a minority group have not been elected
in numbers equal to the grbup's pfoportion of the population
shall not, in and of itself, constitute a violation of this
section. Provided, however, that with respect to standards,
practices or procedures not reléting to access to voter
registration or the polling place, such standards, practices
or procedures shall be in violation of this section only if
imposed or applied by any State or political subdivision to deny
or abridge the right of any citizen of the United Staﬁes to vote
on account of race or color, or in contravention of thé

guarantees set forth in section 4(f) (2).
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Strike all after the enacting clause and insert in
lieu thereof the following:

SEC. 1. That this Act may be citeé,gs the "Voting
Rights Act Amendments of 1981".

SEC. 2. Section 4(a) of the Voting Rights Act of 1965
is amended by:
(1) striking out "seventeen" each time it appears and
inserting in lieu thereof "twenty-seven"; and

(2) striking out "ten" each time it appears and inserting
in lieu thereof "seventeen".

SEC. 3. Section 2 of the Voting Rights Act of 1965 is
amended by -

(1) inserting "(a)" after "2.", and

(2) by adding at the end thereof a new subsection as
follows:

"(b) This section is violated whenever such voting
qualification or prerequisite to voting, or standard, practice,
or procedure is used invidiously to cancel out or minimize
the voting strength of any group protected by subsection (a).
Such a violation is established by proof sufficient to
support findings that the political processes leading to
nomination and election in the State or political subdivision
are not equally open to participation by members of the
protected group. The fact that candidates supported by any
such group have not been elected in numbers equal to the
group's proportion of the population shall not, in and of
itself, constitute a violation of this section.”

SEC. 4. Section 203(b) of the Voting Rights Act of
1965 is amended by striking out "August 6, 1985" and inserting
in lieu thereof "August 6, 1992",



Explanation of Proposed Amendment

Testimony has been presented to both Houses of Congress
to the effect that dilution of the voting strength of racial
and language minority citizens resulting from the long-
standing utilization of certain voting procedures (such as at-
large or multi-member district election systems) continues to
be a serious problem. The testimony has also suggested that,
in light of the decision of the Supreme Court in City of
Mobile v. Bolden, 446 U.S. 55 (1980), it is virtually
impossible to challenge such voting procedures successfully
under the existing "intent" standard in Section 2 of the
vVoting Rights Act. Notwithstanding recent court decisions
finding discriminatory "intent"” on the basis of circumstantial
evidence -~ most notably in the Mobile case itself on remand
from the Supreme Court -- there appears to be continuing
support for Congress to amend the language in Section 2.

The amendment to Section 2 proposed in the bill passed
by the House of Representatives, and incorporated verbatim in
$.1992, sets forth a "results" test in terms sufficiently
ambiguous to have raised serious and legitimate concerns over
its possible interpretation by the courts. 1In this regard,
the Administration has argued that the Section 2 "results test,"
as worded in the House bill and S$.1992, could well lead to a
requirement of proportional representation. Although the proposed

amendment contains a provision that "[t]lhe fact that members
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of a minority group have not been elected in numbers equal to
that group's proportion of the population shall not, in and

of itself, constitute a violation," that proviso is not an
adequate protection against proportional representation since it
is framed in such narrow terms (i.e., "in and of itself") that
any other evidence, no matter how insignificant, would justify
overturning an existing electoral system.

In light of the ambiguity in the Section 2 language
that has been proposed as an amendment, and the growing
sentiment in Congress to find an acceptable modification of

the existing Section 2 language, the attached compromise, taken

verbatim from the Supreme Court decision in White v. Regester,

412 U.S. 755, (1973), is recommended.
The legal standard announced by the Supreme Court in

White v. Regester, 412 U.S. 755 (1973), has drawn considerable

support from all sides as an appropriate standard for resolving
judicial challenges to election standards, practices, or
procedures which are brought pursuant to Section 2. 1In White,
the Court held that election systems which "are being used
invidiously to cancel out or minimize the voting strength of
racial groups" violate the Fourteenth Amendment. 412 U.S. at
765. The Court described the legal standard as follows:

To sustain [challenges to at-large, multi-

member district, or other election procedures].

it is not enough that the racial group allegedly

discriminated against has not had legislative
seats in proportion to its voting potential.



.
The plaintiffs' burden is to produce evidence
to support findings that the political processes
leading to nomination and election were not
equally open to participation by the group in
gquestion -~ that its members had less opportunity
than did other residents in the district to
participate in the political processes and
to elect legislators of their choice.
412 U.S. at 765-766. The en banc Court of Appeals for the
Fifth Circuit applied this legal standard in Zimmer v.
McKeithen, 485 F.2d 1297 (5th Cir. 1973), and in the numerous
vote dilution lawsuits which followed Zimmer.
While the language of the House-passed Section 2 is
totally new and therefore has not yet been addressed by any
court, much of the testimony presented to Congress by the

proponents of the House-passed bill indicates an intent to

adopt legislatively White-Zimmer as the standard to govern

the resolution of claims under Section 2. For example, on
February 11, 1982, Frank Parker, Director, Voting Rights

Project, Lawyer' Committee for Civil Rights Under Law, testifying
before the Senate Subcommittee on the Constitution, stated

that the amended Section 2

is designed to restore the pre-Mobile under-
standing of the proper legal standard . . .
The application of this standard is illus-
trated in Whitcomb v. Chavis, White v.
Regester, and Zimmer v. McKeithen. Merely

a discriminatory effect measured by the
absence of minority office holders would
not be sufficient. Minority voters would
have to prove that the challenged electoral
law or practice denied minority voters equal
access to the political process.
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Archibald Cox, president of Common Cause and Professor
of Law at Harvard University, testifying before the subcommittee
on February 25, asserted that under the proposed Section 2
lack of proportionality of minority officeholders would not
be enough to show a violation. The court, he contended,
would have to look at the entire situation, the total context,
to determine whether minorities were deliberately shut out
of the system. A violation would exist where minority voters
were substantially and systematically excluded from an equal
opportunity for meaningful participation in the political
process. Also, Armand Derfner, Director of the Voting Law Policy
Project of the Joint Center for Political Studies testified
on February 2, 1982, that
the amended Section 2 adopts a clear test
which cannot give rise to the fears expressed
by some witnesses and Members of the Sub-
committee. It restores the test (commonly
known as the test of White v. Regester) that

was in use for a decade before Mobile v. Bolden
dramatically changed the law.

The principle concern is that the new language in
amended Section 2 of the House bill and S.1992 is susceptible
to a broader reading than suggested by the foregoing testimony --
a reading that could well lead to a "proportional representation”

standard. In order to remedy such concerns so as to ensure that
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Section 2 will not be misread, but rather will be understood
to reach discriminatory conduct as contemplated under the

White-Zimmer standard, the provision should be clarified to

make the intent of Congress unmistakable in this regard.
The proposed clarification would add to Section 2 the

language used by the Supreme Court in White v. Regester, so

as to remove all controversy as to the governing test for

the resolution of dilution lawsuits brought pursuant to
Section 2. Consistent with legal precedents, the House

passed proviso has also been modified to focus on the electoral
success of candidates supported by a minority group rather
than members of the group itself. This proposal is set

forth in the attachment.




Sec.2(a) No voting qualification or prerequisite to voting or
standard, practice or procedure shall be imposed or applied by

any State or political subdivision in a manner~ﬁhich results in

a denial or abridgement of the right of any citizen of the United
States to vote on account of race or color, or in contravention
of the guarantees set forth in section 4(£f)(2). 1In determining
whether a violation of this section has been established, the
court shall consider the totality of the circumstances surrounding
the imposition and application of such voting qualification or
prerequisite to voting or standard, practice or procedure. Nothing
in this Act shall be construed to permit a remedy effectively
requiring that candidates of any race, color or language minority
must be elected in proportion to the total number of citizens of
that.race, color or language minority in the population of a State
or political subdivision.

(b) It’shall be an affirmative defense to a claim for relief under
this section that a voting qualification or prerequisite to voting
or standard, practice or procedure was imposed and applied for a
purpose other than to deny or abridge the right of any citizen to
Vote on account of race, color, or membership in a language minority
and serves a rational governmental interest. The defendant shall
~establish such defense by a preponderance of the evidence. The
court shall consider evidence that any nondiscriminatory pufpose
proffered pursuant to this subsection is a pretext for a voting
qualification or prerequisite to voting or standard, practice or
procedure which denies or abridges the right of any citizen to vote

on account of race, color, or membership in a language minority.
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SEGTION—BY—SECTION SUMMARY OF COMPROMISE AMENDMENT

The*compromlse amendment would amend Section 2 of the Voting
Rnghfs Act by dividing it 1nto three new subsections, as
follows:

Subsection (a) (1) would retain the existing.language of Section 2
which prohibits a state or political subdivision from im-

posing or applyinq any voting practice or procedure "to

deny or abridge the right of any citizne to vote on account

of race, color, etc. As interpreted by the Supreme

Court in Mobile, this language prohibits only intentional
discrimination.

Subsection (a) (2) would retain the language of the.House
amendment to Section 2 which prohibits a state or political
subdivision from imposing or applying any voting practice
or procedure "in a manner which results in a denial or
abridgement of the right: to vote on account of race, color,"
ete. -

Subsection (b) would define how a violation of the "results"
standard in subsection (a) (2) is proved. The language is
taken directly out of the White v Regester decision- and it
makes clear that the issue to be decided is access to the
pelitical process, not election results. It also includes

a strengthend disclaimer conerning the proportional represen-
tation issue. Specifically, it provides that the extent to
which members of a protected class have been elected to
office is one circumstance to be considered under the
results test, but that nothing in the section should be
construed to require proportional representation.

The compromise amendment is consistent with the Administration's
compromise in the sense that it focuses on the case of White

v Regester as artlculatlnq an appropriate standard to be

used in Section 2 cases. It differs from the Adminstration's
proposal in that it makes clear that the White standard-

is a "results" standard, in the sense that proof of dis-
criminatory purpose is not reqguired.
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TEXT OF COMPRUM1IODL

Section 2 is amend®€d to read as follows:

Section 2 ;
(a) No voting qualification or érerequisite to voting

or standard, braqtice orAprocedure'shall be, imposed or
applied by any Sﬁate orlpolitical subdivision (1) to

deny or abridge the righf of any citizen of the Uni£ed
States to vote on account of.race or color, or in con-
travention of the guarantees set fofth in section 4(f) (2);
or (2) in a manner which results'iﬂ é"déniai or abfidgement
of the right of any citizen of the United States to

vote on account of race or color, 6£ in contravention of

the guarantees set forth in seétion 4(f) (2), as provided

in subsection (b).

(b) A violation of subsection (a) (2), is establishea.if}
based on the totality of circumstances, it is shown that
such voting gqualification or prerequisite to voting of
standard, practice, or proCedufq}has‘been imposed or ap- -
plied in such a manner that the political processes leading
to nomination or election in the state or political sub-
division are not equally open to participation by members
of a class of citizens protected by subsection (a): that
its members have less opportuniﬁy than other members of
the electorate to,participéte in the political process
and to elect repreéentatives of their choice. The extent
to which members of a '.protéctéd class have been elected
to office in ‘the State or politicai subdivision is one
"circumstance"” which may be'cénside;ed, provided that

nothing in this section shall be construed to require that



members of a protected class must be elected in numbers

equal to their proportion in the population.
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April 23, 1982

on Civil Rights

Analysis of Proposed Language for Section 2 of the
Voting R1ghts Act

The proposed bill would retain the current language of
Sect1on 2 of the Voting Rights Act as Section 2(a), and add
an "explanatory" section 2(b). This clever piece of drafting
would probably nullify all the efforts of those who have
struggled for a strong Voting Rights bill, because the Supreme
Court would likely construe it not as a return to a pre-Mobile
non-intent test, but as a confirmation and clarification of
the intent test, i.e., a codification of Justice Stewart s
plurality opinion in Mobile.

This paradox comes about because of the peculiar use of
White v. Regester. Whereas proponents of the "results" test
in the House-passed bill have made it crystal clear that test
means the test of White v. Regester and Zimmer v. McKeithen as
those cases were universally understood for years -- no require-
ment of intent -- the new proposal co-opts particular :language
of White v. Regester for the erroneous claim of Brad Reynolds

and Senator Hatch that White (and all the other pre- Hob11e cases)

required purpose always.

If this ambiguity is not eliminated, the whole purpose of
return1ng to the White standard is undermlned This is why
the "results” language of the House bill must be retained, and
why out-of-context language must be avoided -- even if it is
from a good case. -

The basic problem is that the language of Section 2 that
was interpreted by the Supreme Court in Mobile would remain
unchanged (i.e.,
It is a basic principle of statutory construction that where
language that has been construed by a court remains unchanged,
the court's interpretation is thereby ratified. In simple
terms, if the language doesn't change, the meaning stays the
same. This principle can be modified if language is added
which clearly commands a different meaning of the language
that has been construed, but the language.in the proposed
Section 2(b) does not do that at all. Rather, it simply
amplifies the sentence construed in Mobile, thus suggesting .

~the interpretation that Congress was simply clarifying the

confusion of the multiple opinions in Mobile by codifying the
Stewart plurality opinion.

“Equality In.a Free, Plural, Democratic Society "

32nd ANNUAL MEETING e« FEBRUARY 22-23, 1982 VWASHINGTON, D.C.

it would not have the "result" phrase inserted).



-

The fact that the added language is taken from White v. Regester,
doesn't help. White vs. Regester, of coursé did not require proof of
discriminatory intent. (There was no proof of dlscr1m1natory intent in |
the case; courts and commentators universally viewed it as not requiring:
intent; and perhaps most telling, the Supreme Court Reporter did not see

any such requirement, for his headnote read "3. The District Court's order
requiring disestablishment of the multimember districts in Dallas and Bexar
Counties was warranted in the 1ight of the history of political discrimina-
tion against Negroes. and Mexican-Americans residing, respectively, in those
counties a;d the residual effects of such d1scr1m1nat1on upon those groups. -
Pp. 9-14." ‘

Nonetheless, Justice Stewart's plurality opinion in Mobile, under
judicial compulsion to reconcile new decisions with past cases, described
White as "consistent” with an intent analysis (without quite claiming that
proof of intent had been required in that case), and selected two specific
sentences from White for support for this position. Those are the very
same sentences inserted in the new proposal for a Section 2(b). Therefore,

_ by repeating language which the plurality opinion in Mobile cited to support

jts "intent" holding (even though out of context), the proposed Section 2(b)
would be interpreted as supporting, not changing, the "intent" reduirement
of Mobile. (If this language were included in the report, though, where it
would be put in context by a fuller description-of White, the danger could
be minimized.) )

The danger that the proposed 1anguage would be used to support a .
ratification of the Mobile plurality opinion is accentuated by the fact that
Brad Reynolds and Senator Hatch have continually characterized White.as an
“intent" case; (Reynolds has even characterized Zimmer vs. McKeithen as an -
intent case, which no one else has ever done.) Senate testimony of Brad
Reynolds, pp. 52, 73, 93, 113, 125 {March 1, 1982). .Their position makes
the proposed amendment even more dangerous, because of another settled
doctrine of statutory construction: generally, only the explanations of a
bill's supporters count, while the views of opponents are discounted for a
variety of sound reasons. If the proposed bill were adopted with the support
of Brad Reynolds. and Senator Hatch, their explanations of it -- which would
quite 1ikely characterize it.1in purpose.terms -- could count as much in.
setting the meaning of Section 2 as the views of the supporters of the
House-passed bill, or even more, since with the crucial language in
Section 2(a) unchanged from current law, the language would be theirs and
and not ours.

In short, this 1anguage could well simply cod1fy the "intent" require-
mein of JUSLICE Stewart's opinion in Mobile.

(Significantly, this 1anguage does not include the words "designedly
or otherwise,"” which were in Fortson v. Dorsey, Burns v. Richardson, and
Rhitcomb v. Chavis, all of which were cited approvingly in White v. Regester).
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SUMMARY ON COMPROMISE AMENDMENT

———

Backgroudd

As you are aware, the most controversial provision of the House-

passed Voting Rights Act bill concerns a proposed change in Section 2.
Section 2 contains a general prohibition against discriminatory voting
practices. It is permanent legislation and applies nationwide. 1In

the 1980 case of Mobile v Bolden, the Supreme Court held that Section 2
prohibits only intentional discrimination. The House bill would amend
Section 2 to prohibit any voting practice having a discriminatory "result".

Much of the intent/results controversy has evolved around whether the
Mobile case changed the law. Prior to Mobile, the courts used an
"aggregate of factors" or "totality of circumstances" test in voting

rights cases. The leading cases articulating this standard are the Supreme
Court case of White v Regester, and the Fifth Circuit opinion of Zimmer v
McKeithen. According to Zimmer and White, the standard to be applied

was whether, based on an "aggregate of factors" the "political processes ...
were not equally open to the members of the minority group in question”.
And the "factors" looked at by the courts in this line of cases included
indicia of intentional discrimination, as well as the "result" of the
challenged voting practice.

Proponents of the "result" standard in Section 2 have argued that the
White/Zimmer "aggregate of factors" test was a "results" test, which the
subseguent Mobile case drastically changed. Thus they have argued that

by placing a results standard in Section 2, the courts will return to use
of the White/Zimmer test. Intent advocates, on the other hand, have
pointed to language in the Mobile decision 1nd1ca/;Qg that~White was
essentially an "intent" case. Thus they hqve argued that/the White/Zimmer
approach was simply an articulation of varlous objective "factors" which
could be relied upon to circumstantially prove discriminatory intent.

Key Provisions of the Compromise Amendment

Because neither side of the intent/results controversy has expressed
disagreement with the pre-Mobile case law, we have simply codified that
case law in our compromise amendment. Specifically, the compromise would
add a new subsection to Section 2 explicitly stating that a violation of
that section is established when, based on an "aggregate of factors", it

is shown that the "political processes leading to nomination and election
are not equally open to participation by a minority group". The subsection
then provides a nonexclusive list of factors to be considered by the courts,
the same factors articulated in White and Zimmer. These factors are:

1. Whether there is a history of official voting discrimination
in the jurisdiction;

2. Whether elected officials are unresponsive to the needs of the
minority group;




3. Whether there is a tenuous policy underlying the juris-
dictions' use of the challenged voting practice;

4. The extent to which the jurisdiction uses large election
districts, majority vote regquirements, anti-single shot
provisions, or other practices which enhance the opportunity
for discrimination;

5. Whether members of the minority group have been denied
access to the process of slating candidates;

6. Whether voting in the Jjurisdiction is racially polarized;

7. Whether the minority group suffers from the effects of
invidious discrimination in such areas as education,
economics, employments, health, and politics; and

8. The extent to which members of minority groups have been
elected to office, but with the caveat that the subsection

does not require proportional representation.

The Compromise Amendment is-Neither an Intent Test nor a Results Test

In our opinion, the pre-Mobile case law, and thus our compromise amendment
codifying this case law, represents neither an "intent" standard nor a
"results" approach. Nowhere in the pre-Mobile case law did the courts
state that a plaintiff must prove that the challenged voting practice
was motivated by an intent to discriminate. But similarly, nowhere did
the courts state that they were applying a "results" test.d Rather, the
touchstone of these cases, and of our compromise amendment, is whether
certain key factors have coalesced to deny members of a particular
minority group access to the political process. Neither election
results, nor proof of discriminatory purpose is determinative. Access
is the key.

Politically, we think the compromise will be attractive. The civil rights
groups have repeatedly stated that a return to the pre-Mobile case law is
all they want, and in drafting the amendment, we have made every effort
not to deviate from the case law. Further, the amendment carefully

Under the traditional "effects" or "results" test applied, for instance,
under Title VII of the Civil Rights Act of 1964, the focus of inquiry is
whether statistically, the challenged practice has had a disparate impact
on a particular minority group. The pre-Mobile courts consistently empha-
sized that such statistical disparities, i.e., in the voting context, the
lack of proporational representation, was not determinative, but rather
only one factor, among meny, to be considered.




avoids any possible interpretation that it could regquire proportional
representation, or that it would impose an "effects" test similar to

that employed under Title VII. The first sentence makes clear, as did
the White and Zimmer opinions, that the issue to be decided is equal
access to the political process, and that this determination is to be
based on an aggregate of factors, not simply election results. Similarly,
the extent to which minorities have been elected to office is listed as
only one factor to be considered, and it is accompanied by an express
disclaimer that the subsection does not mandate proporational repre-
sentation.

SB:pab




Section 2 of the Voting Richts Act

_ (House amendments indicated in
L w P 2 italics and brackets)

TITLE I—VOTING RIGHTS

@No voting qualification or prerequisite to voting, or stand-
ard, practice, or procedure shall be imposed or applied by any State
or political subdivision [to deny or abridge] in a manner which results
in a denial or abridgement of the right of any citizen of the United
States to vote on account of race or color, or in contravention of the
guarantees set forth in section 4(f) (2). T'he fact that members of a
minority group have not been elected in numbers equal Lo the group’s
proportion of the population shall not, in and of itself, constitute a
violation of this section. .

* * * * * * *

Sec. 4.2 (a) To asgure that the right of citigens of the United States
to vote is not denied orabridged on accountf race or color, no citizen
shall be denied the right™No vote in any Federal, State, or Jocal election
because of his failure to cnply with agly test or device in any State
with respect to which the dNerminat}éns have been made under the
first two sentences of snbsectiyn (b)Y or in any political subdivision
with respect to which such deteNpifiations have been made as a sepa-
rate unit, unless the Uinited Stapds District Court for the District of
Columbia in an action for a tory judgment brought by such
State or subdivision againsp/the United States has determined that
no such test or device hasAeen used dulng the [seventeen] nineteen
years preceding the filipg of the action the purpose or with the

! The amepndments made by rub~ection (2) of the first xectlon of thls Act shall take
eflect on the date of enactment of the Act.
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since in some areas, the percentage of adults living on Indian lands
who are not fluent in English may range as high as 60 to 70 percent.
Claims that providing language assistance in the electoral process
promotes cultura] segregation were described as “sadly, woefully, and
overwhelmingly in error.” ® Testimony clearly showed that contrary
to such claims, such assistance has the effect of bringing into the in-
tegral and integrated workings of communities, with substantial lan-
uage minority populations, “a sense of comradery, and participatory
gcmocracy.” %0 o
Further belying such claims is the high degree of participation by
Mexican American citizens in the political process within the State
of New Mexico. New Mexico, with an Hispanic population of 36.6
percent, has provided bilingual voter assistance almost continuously
since it became a state. As a consequence, New Mexico is the only (main-
land) state in which Hispanics hold statewide offices—in fact, they
hold 40 percent of such positions; it also has the largest number of
Hispanics elected to ofice—35 percent of its State Senators, 28 percent
of its State Representatives, and 30 percent of its County Commis-
sioners are Hispanics.®* No other state approaches this degree of inte-
gration of Mexican-American citizens into its political system. One
witness concluded that such political integration “moves us toward a
more united and harmonious country.” #
It is on the basis of all of this evidence that the Committee believes
it necessary to extend the Section 203 provisions at this time. _
Language assistance is provided to address the vestiges of votin
discrimination against language minority citizens and is an integra
part of providing the protections which the Act has sought to extend to
a1l minorities.

AMENDMENTS TO S8ECTION 2 OF THE ACT

As discussed throughout this report, there are numerous votin
practices and procedures which result in discrimination. In the covere
Lurisdictions, post-1965 discriminatory voting changes are prohibited

y Section 5. But, many voting and election practices currently in ef-
fect are outside the scope of the Act’s preclearance provision, either
because they were in existence before 1965 or because they arise in
jurisdictions not covered by Section 5. 4

Under the Voting Rights Act, whether a discriminatory practice or
procedure is of recent origin affects only the mechanism that triggers
relief, i.e., litigation or preclearance. The lawfulness of such a practice
should not vary depending upon when it was adopted, i.e. whether it is
a change. Yet, while some discriminatory practices and procedures have
been successfully challenged under Section 2 of the Voting Rights Act,
the Supreme Court’s interpretation of Section 2 in City of Mobile v,

® The llouorable Barbara Jordan, former Member, U.S, llouse of Representatives (June
IHJlI%nrmc). *

* Testimony of the Honorable Roberto Mondragon, Lieutenant Governor of New Mexico
(Heartng of May 13).
. “ Testlmony of the Honorable Robert Abrams, Attorney General of the State of New
York (Hearing of June 18).
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Bolden *® has created confusion as to the proof necessary to establish
a violation under that section.* )

Prior to Bolden, a violation of Section 2 could be established by
direct or indirect evidence concerning the context, nature and result
of the practice at issue. In Bolden, Justice Stewart, writing for the

lurality, construed Section 2 of the Act as merely restating the pro-
Eibitions of the Fifteenth Amendment. The Court held that a chal-
lenged practice would not be unlawful under that section unless moti-
vated by discriminatory intent. The Committee does not agree with
this construction of Section 2 and believes that the intent of the section
should be clarified.

Section 2 of H.R. 8112 will amend Section 2 of the Act to make clear
that proof of discriminatory purpose or intent is not required in cases
brought under that provision. Many of these discriminatory laws have
been 1n effect since the turn of the century.®s Efforts to find a “smoking
gun”®® to establish racial diseriminatory purpose or intent are not
only futile” but irrelevant to the consicﬁaration whether diserimina-
tory hasresulted from such election practices.

The purpose of the amendment to section 2 is to restate Congress’
earlier intent that violations of the Voting Rights Act, including Sec-
tion 2, could be established by showing the discriminatory effect *¢ of
the challenged practice. In the 1965 Hearings, Attorney General
Katzenbach testified that the section would reach any kind of prac-
tice . . . if its purpose or effect was to deny or abrilge the right to
vote on account of race or color.” ** [emphasis added] As the Depart-
ment of Justice concluded in its amicus brief in Lodge v. Buzton,*®
applying a “purpose” standard under Section 2 while applying a “pur-
pose or effect” standard under the other sections of the Act would frus-
trate the basic policies of the Act. _

By amending Section 2 of the Act Congress intends to restore the
pre-Bolden understanding of the proper legal standard which focuses
on the result and consequences of an allegedly discriminatory voting

:éfiﬁ U.s. 2;5 {IJ%RO)- .
ompare McWillan v. Escambia County, Florida, 638 F.2d 1239 (5th Cir. 1981), with
Lodge v. Buzton, 639 ¥'.2d 1358 (5th Cir. 1981), Cross v. Bazter, 639 F.2d 1383 (5th Cir.
é??l‘)‘,maln)d Thomasville Branch NAACP v, Thomaa County, Georgia, 639 F.2¢4 1384 (5th
“ Hearings, June 24, 1981, C. Vann Woodward, J. Morgan Kousser.
19;11)‘1" J. Morgan Kousser, James Blacksher ; Lodge v. Buzton, 630 F.2d 1358 (5th Cir,
¥ The Supreme Court and commentators have noted that legislative motlvation {s often
Impossible to uscertain, rellance upon this standard is fatile, and fits application may
lead to updeslrnhle and unwanted results. See Palmer v. Thompason, 403 &J.S. 217, 225
(1971) ("1t {8 diffcult or impossible for any court to determine the ‘sole’ or ‘dominant’
motlvatlon behind the cliolces of a group of legislators. Furthermore, there {s an element
of futllity in a judiclal attempt to invalldate a law because of the bad motlves of fta
supporters, 1f the law I struck down for this renson . . . it would presumnbly be valld
a8 Boon ne the teglrlature or relevant governing body repassed it for different reasons.”) ;
United States v. 0’Brien, 391 U.S. 367, 383-84 (1068) (‘‘Inquirles Into congressiona
motlves or purposes are & huzardous matter . , . What motivates one legislntor to make
a speech about n statute {8 not necessarlly what motivates scores of others to enact it,
and the stukes are sufficlently high for us to eschew guesswork.”) ; Note, Discriminatory
Purposs und Disproportionate Impact: An Assessment After Feeney, 79 Col, L. Rev. 1376,
n. 24 51.’)70); I’. Brest, Palmer Thompson: An Approach to the Problem of Unconstitu-
tional Legislative Motive, 1071 Sup. Ct. Rev, 95; J. H, Ely, Legislative and Administrative
Motivation in Constitutional Luiw, 79 Yale L.J. 1205, 1212-17 (1070).
D;ci;;euncommutee Ilearings, 1081, Memorandum I'rom: Hiroshl Motomura, To: Sally
“ Hearing on 8. 1564 before the Committee on th fary
Bosie Tht gess“ T hevigituiy the Judlclary, United States Senate, 80th
W0 839 F.2d, 1358 (5th Clr. 1981).
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or electoral practice rather than the intent or motivation behind it.**
Section 2 prohibits any voting qualification, prerequisite, standard,
practice or procedure which is discriminatory against racial and lan-
guage minority group persons or which has been used in a discrimina-
tory manner to deny such persons an equal opportunity to participate
in the electora] process. This is intended to include not only voter reg-
istration requirements and procedires, but also methods of election
and electoral structures, practices and procedures which discrimi-
nate.’* Discriminatory election structures can minimize and cancel
out minority voting strength s much as prohibiting minorities from
registering and voting. Numerous empirica] studies based on data col-
lected from many communities have found a strong link between at-
large elections and lack of minority representation. 1°® Not all at-large
election systems would be prohibited under this amendment, however,
but only those which are imposed or applied in a manner which accom-
plishes a discriminatory result. ) )

The proposed amendment does not create a right of proportional
representation, Thus, the fact that members of a racial or language
minority group have not been elected in numbers equal to the group’s
proportion of the population does not, in itself, constitute a violation
of the section although such proof, along with other objective factors,
would be highly relevant, Neither does it create a right to proportional
representation as a remedy.

“his 1s not a new standard. In determining the relevancy of the evi-
dence the court should look to the context of the challenged standard,
practice or procedure. The proposed amendment avoids highly subjec-
tive factors such responsiveness of elected officials to the minority
community. Use of this criterion creates inconsistencies among court
decisions on the same or similar facts and confusion about the law
among government officials and voters, An aggregate of objective fac-
tors should be considered such as a history of discrimination affecting

>the right to vote, racially polarity voting which impedes the election
opportunities of minority group members, discriminatory elements of
the electornl system such as at-large elections, a majority vote require-
ment, a prohibition on single-shot voting, and numbered posts which
enhance the opportunity for discrimination, and discriminatory slat-
ing or the failure of minorities to win party nomination.*® All of
theso factors need not be proved to establish a Section 2 violation.

The amended section would continue to apply to different types
of election problems. It would be illegal for an at-large election
scheme for a particular state or local body to permit a bloc voting
majority over a substantial period of time consistently to defeat
minority candidates or candidates identified with the interests of a
racial or language minority. A districting plan which suffers from

1 The alternatlve standard of proving that a voting practice or procedure 18 unlawful
{f & discriminatory purpose was a motivating factor would still be avallable to plaintiffs
tn such canes. Aa the Supreme Court held in Village of Arlington Helghts v, Metropolitan
Houaing Dev. Corp., 420 11,8, 252 (1977), plalnt!ffs would not be required to prove that a
digerimination purpose was the sole, dominant, or even the primary purpose for the
(;hnlnlenged practice or procedure, but only that it has been a motivating factor in the
declsion.

10 Gee Allen v. State Board of Elections, 303 1. 8. 544, 569 (1969).

i See dircusslon In previous section entitled Dincriminatory Methnds of Election.

1% These ohjective standarde rely on White v. Kegester, 412 U.S. 765 (1973) but Is not
.controlling since it establlabed a constitutional violation,
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these defects or in other ways denies equal access to the politi
process would also be illegal. d b political

The amendments are not limited to districting or at-large voting.
They would also prohibit other practices which would result in un.
equal access to the political process,1*s

Section 2, as amended, is an exercise of the broad remedial power
of Congress to enforce the rights conferred by the Fourteenth and
Fifteenth Amendments. In South Carolina v. X, atzenbach, 383, U.S.
301, 32526 (1966), the Supreme Court held that under these pro-
visions “Congress has full remedial powers to effectuate the con-
stitutional prohibition against racial discrimination in voting.” Pur-
suant to its authority to enforce the Fourteenth and Fifteenth Amend-
ments, Congress lias the power to enact legislation which goes beyond
the specific prohibitions of the Fourteenth and Fifteenth Amend-
ments themselves so long as the legislation is appropriate to fulfill
the purposes of those constitutional provisions. F’ulg’lo've v. Klutz-
nick, — U.S. —— (1980) ; City of Rome v. United States, 446 U.S.
156, 173-78 (1980) ; South Carolina v. Katzenbach, supra. This in-
cludes the power to prohibit voting and electoral practices and pro-
cedures which have racially discriminatory effect. City of Rome v.
United States, supra; Fullilove v. K lutznack, supra.

The need for this legislation has been amply demonstrated. This
legislation is designed to secure the right to vote of minority citizens
without discrimination, and to eliminate “the risk of purposeful dis-
crimination.” City of Rome v. United States, 446 U.S. 156, 177 (1980).
Discriminatory purpose is frequently masked and concealed, and
officials have become more subtle and more careful in hiding their
motivations when they are racially based.’¢ Therefore, prohibiting
voting and electoral practices which have discriminatory result is an
appropriate and reasonable method of attacking purposeful discrim-
Ination, regardless of whether the practices prohibited are discrimina-
tory only in result. Cif. City of Rome v. United States, supra, at
176-78; Oregon v. Mitchell, 400 U.S. 112, 132-33 (opinion of Black,
J..); id. at 14447 (opinion of Douglas, J.) ; id. at 216-17 (opinion
of Harlan J.); id. at 231-36 (opinion of ‘Brennan, White, and
Marshall, JJ.); ¢d. at 282-84 (opinion of Stewart, J., joined by
Burger, C.J., and Blackman, J.). Voting practices which have a
discriminatory result also frequently perpetuate the effects of past
purposeful discrimination, and continue the denial to minorities of
equal access to the political processes which was commenced in an
era in which minorities were purposefully excluded from opportuni-
ties to register and vote.’*” These Section 2 Amendments also provide
an appropriate and reasonable remedy for overcoming the effects of
this past purposeful discrimination against minorities, Cf. City of
Rome. supra; Oregon v. Mitchell, supra.

8 For example, a violatlon would be proved by showing that election

; official 4
absentee ballots avallable to white citizens without a corresponding npporlucn‘llt: lr)r::?n;
glven to minority citizens similnrly situated. As another example. purging of voter reg-
istration rolls would violate Section 2 if plaintiffs khow a result which demonstrably
:}\Iﬁ:d;’-&%:{:‘e"ﬁ ;r:)l&ox;let: lvroters.tOnlylr;ur;l:es having a discriminatory result are prohiblited,

3 ulrement would algo g
to‘g‘tger dlucrim‘l;mtory il oy 80 be proliblited under the standards applicable
ee, e.g., cifillan v. Escambia County, Florida, 638 ¥.2 :
cir. %25”9‘3”"?(’1'4"" v.vaLom A}er:guu, Inc.,’ 610 I*, 24 1032?10‘14312(1?1' (.!lzr‘.mlol’}'f})ﬁ S
See, e.g., sey V. Board o upervisors of Hinds Count { F

130 (5th Cir.'1977) (en danc), cert. denied, 434 U.S’. 988 (;917;'." b SRAEERERE, RiEW S
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It is intended that citizens have a private cause of action to enforce
their rights under Section 2. This is not intended to be an exclusive
remedy for voting rights violations, since such violations may also
be challenged by citizens under 42 U.S.C. §§ 1971, 1983 and other
voting rights statutes. If they prevail they are entitled to attorneys’
fees under 42 U.S.C. §§ 1973Z(¥a) and 1988.

AMENDMENTS TO SECTION 4 (&) OF THE ACT

Over the past century, The Congress repeatedly has enacted leg-
islation in an attempt to secure the guarantees of the Fifteenth
amendment. The Enforcement Acts authorized the executive branch
to enfranchise newly emancipated black; the results were dramatic.
Under the Hayes-Tilden Compromise the Federal government ac-

uiesced to pressures of states’ promises to diligently enforce the
?)ivil War Amendments. Upon repeal of the Enforcement Acts dis-
franchisement of blacks was swift and complete, and until the Votin
Rights Act of 1965, enforcement of the fifteenth amendment was le
to the judicial branch.

The legislative history for the 1965 Act makes clear the inability
of one branch of government to effectively enforce that right, despite
congressional acts streamlining the judicial process for voting rights
litigation 18

Pursuant to Section 2 of the Fifteenth Amendment Congress passed
the Voting Rights Act of 1965. The Act gave the executive branch
a greater role in enforcing the right to vote and strengthened judicial
remedies in voting rights litigation. )

Disturbed at the lack of progress in minority participation within
the political process in the covered jurisdictions, Congress in 1975 be-
gan to explore alternative remedies. Proponents of these different
remedies argued that the Voting Rights Act, as written, provided no
incentive for the covered jurisdictions to do other than retain existing
voting procedures and methods of election. The record showed that
frequently the changes which did occur continued the effects of past
discriminatory voting practices. After exploring these proposals, Con-
gress chose not to adopt changes in the Act’s remedies at that time.

After listening once again to the litany of discriminatory practices
and procedures which continue to dominate these covered jurisdictions,
the Committee determined that some modification of the Act was
necessary to end the apparent inertia which exists in these jurisdic-
tions.

The Committee believes these proposed changs to the bailout provi-
sion, set forth in H.R. 3112, as amended, will provide the necessary
incentives to the covered jurisdictions to comply with laws protecting
the voting rights of minorities, and to make changes in their existing
voting practices and methods of election so that by eliminating all dis-
criminatory practices in the elections process increased minority par-
ticipation will finally be realized. This is a reasonable bailout which
will permit jurisdictions with a genuine record of nondiscrimination
in voting to achieve exemption from the requirements of Section 5.

A major change in current law is that counties within fully covered
etates will ba allowed to fila for bailout independently from the State.

00 16 Stat. 140,

> .
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The amendment does retain the concept that the greatér governmenta
entity is responsible for-the actions of the units of government withi
its territory, so that the State is barred from bailout unless all of it
counties/parishes can also meet the bailout standards; likewise, an;
county bailout would be barred unless units within its territory couls
meet the standard. ,

Because of the continuing record of voting rights violations whic
has been presented to the Congress in 1970, 1975 and at this time, an:
further documented in numerous studies and reports, the jurisdictio:
is required to present a compelling record that it has met the umende
bailout standards.

The amended bailout provisions become effective on August 6, 198¢
From August 6, 1982 to August 5, 1984, the jurisdictions will be re
quired to comply with the current bailout provision. This 2 year dela;
will allow the Department of Justice to continue to effectively enforc
Section 5 and also make necessary preparations and decisions about re
sources to respond to these bailout suits.

ALTERNATIVE PROPOSALS

In addition to H.R. 3112, as reported to the House, other proposal
to amend the Voting Rights Act of 1965 are addressed in the Com
mittee record. Some of these proposals were contained in legislatio:
before the Subcommittee on Civil and Constitutional Rights.

Judicially Ordered Preclearance

Under current law, once a jurisdiction is brought under the coverag
of the special provisions of the Act (according to the 1965, 1970, o
1975 triggers) the jurisdiction must automatically submit or preclea
all of its proposed electoral changes, either to the Attorney General o
to the District Court for the District of Columbia; most changes ar
precleared with the Justice Department. This process is commonl;
referred to as the automatic, administrative preclearance procedure
or more simply, preclearance. In addition, current law provides tha
administrative preclarance may be required for a period of time, &

art of a judicially imposed remedy, in areas not automatically suk
ject to the special provisions of the Act.

A proposal to replace existing procedure with a judicially impose
preclearance process was discussed in the hearings.’®® Under this prc
posal, administrative preclarance would be imposed by a court anjy
where in the country, if it made a judicial finding that a pattern an
practice of voting rights abuses existed in a specific jurisdiction.

The hearing record demonstrates most emphatically that the effec

‘of this approach would be to signify a return to the pre-1965 litigativ

approach, which the legislative history of the 1965 Act showed to L
most ineffective in protecting the voting rights of minorities.!*® Th!
proposal would mean that for each of the currently covered jurisdic
tions, which number over 900, a lawsuit would have to be initiate
to require the jurisdiction to submit. Given the overwhelming evidenc

of a continuing pattern and practice of voting discrimination agains

wOn May 6, IILR, 3473 was Introduced by Representative Hyde to further clarl
the chnnges nronosed in his earlier Lill, H.R, 3473, thus, superceded ILR, 3108,
19 See 1085 IIouse Hearings.
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March ]S'J 1982 ASSESSMENT
Dear Colleague:

With hearings recently completed on the Voting Rights Act in
the Subcommittee on the Constitution which I chair, I would
like to take the liberty of summarizing the key issue that
has emerged in the debate. That is the issue of whether or
not to change the standard for identifying 15th Amendment
violations from an "intent" to a "results" standard.

While there have been significant differences of opinion
among witnesses on the merits of these standards, I be-
lieve that there has been virtually total agreement that
the issue is a highly significant one. Personally, I be-
lieve that the issue involves one of the most substantial
constitutional issues to come before Congress in many years.
In effect, the issue is: How is Congress going to define
the concepts of "civil rights" and discrimination"?

Section 2 of the Voting Rights Act codifies the 15th Amend-
ment to the Constitution and applies to the entire country--
The 15th Amendment to the Constitution forbids public
policies which deny or abridge voting rights "on account"”

of race or color. Section 2 has always been one of the
least controversial provisions of the Voting Rights Act
because it codified that principle. Application of the

15th Amendment (and section 2), of course, is not limited

to those jurisdictions "covered" by the Voting Rights Act;
they apply to the entire country.

Section 2 and the 15th Amendment have always required some
showing of intentional or purposeful discrimination in order
to establish a violation-- The Supreme Court stated in the
1980 case of Mobile v. Bolden that no decision of the Court
had ever "questioned the necessity of showing purposeful
discrimination in order to show a 15th Amendment violation."
Similarly, they noted that the 14th Amendment's Equal Pro-
tection Clause has always required that claims of racial
discrimination "must ultimately be traced to a racially
discriminatory purpose." There is no Supreme Court deci-
sion under either the 15th Amendment or Section 2 that

has ever allowed discrimination to be proved by an "effects"
or "results" standard.




It is unconstitutional for Concress to overturn a constitutional
interpretation of the Supreme Court by simple statute-- The
Supreme Court having interpreted the parameters of the 15th
Amendment in Mobile, Congress lacks authority to enact legis-
lation (presumably under the authority of the 15th Amendment)
that interprets the amendment in a different manner. This is
precisely the constitutional controversy involved in efforts

by some in Congress to overturn the Roe v. Wade abortion deci-
sion by simple statute.

The "intent" standard is the proper standard for identifying
civil rights violations-- The 15th Amendment prohibits denial
‘or abridgement of voting rights "on account of" race or color.
This has always been interpreted to mean "because of" race or
color. As the Supreme Court observed in a 1977 decision, "A
law neutral on its face and serving ends otherwise within the
power of government to pursue is not invalid simply because
it may affect a greater proportion of one race than another."
Washington v. Davis. The "intent" standard reflects what

has always been the understanding of discrimination-- the
wrongful treatment of -an individual "because of" or "on
account of" his or her race or skin color.

The "results" standard is a radically different standard for<::::
identifying discrimination-- The "results" standard would

sharply alter the traditional conception of discrimination

by focusing primarily upon the results of an allegedly dis-
criminatory action rather than upon the processes leading

up to that action. It would radically transform the goal

of the Voting Rights Act from equal access to the electoral
process into equal outcome in that process.

The "results" test would establish a standard of proportio<_
nal representation by race as the standard for identifying
discrimination—-- The only logical impact of the new "results"
test will be to establish proportional representation by race
as the standard for identifying racial discrimination (see
Attachment). There is no other possible meaning to the
concept of discriminatory "results". The new standard is
premised upon the idea that racial disparities between popu-
lation and representation are invariably explained by dis-
crimination.

The so-called proportional representation disclaimer in sec-<::f
tion 2 is a smokescreen-- The disclaimer language states that
evidence of the lack of proportional representation shall not
"in and of itself" establish a violation. This is extremely
misleading. What this means is that lack of proportional rep-
resentation plus one additional scintilla of evidence will
establish _a violation. What would constitute an additional
scintilla? Among such factors, referred to in the House re-
port and elsewhere, are the existence of an at-large election
system, re-registration laws, evidence of racially polarized
voting, majority vote requirements, anti-single shot vote re-




guirements, impediments to independent candidacies, disparities

in registration rates among racial groups, a history of dis-
crimination, a history of lack of proportional representation,

the past existence of dual school systems, a history of English-
only ballots, evidence of maldistribution of services in racially-
identifiable neighborhoods, staggered election terms, residency
requirements, numbers of minority election personnel, etc. etc.

The theory of the "results" test is that each of these so-
called "objective factors of discrimination" explains the lack
of proportional representation. Virtually any community in the
country lacking proportional representation is going to have one
or more of these factors which would complete a violation. 1In
addition, any further electoral or voting procedure or law that
could be arguably considered a "barrier" to minority voting par-
ticipation, e.g. purging non-voters off of registration lists
periodically, could serve as the basis for the additional scin-
tilla of evidence required by the so-called disclaimer provision.

The major target of proponents of the "results" test is the at-<::::—
large system of election throughout the country-- More than
12,000 jurisdictions throughout the country have adopted at-
large systems of elections. These are opposed by some in the
civil rights community because they do not maximize the possi-
bility of proportional representation. If the "results" test
is approved in section 2, any community with an at-large system
of election (lacking proportional representation for minority
groups) will be in severe jeopardy. The at-large system of
election, both in the North and the South, is the major target
of the civil rights community through the revised section 2
(although by no means the only target).

The "results" test will ensure that Federal courts will become
far more deeply involved in dismantling local governmental -
structures which do not maximize the possibilities of pro-
proportional representation by race-- As the Supreme Court
observed in Mobile, "The dissenting opinion ("results" test)
would discard fixed principles in favor of a judicial inven-
tiveness that would go far toward making this Court a super-
legislature."” 1In the Mobile decision itself, the Court re-
versed an order by the lower court requiring the dismantling
of the local structure of government in Mobile (at-large system)
despite a failure to prove purposeful discrimination and des-
pite clear evidence that the at-large system in Mobile served
important, non-racially related purposes.

The "results" test would substitute the rule of an individual
judge for a rule of law-- Perhaps the most serious defect of
the "results" test is that it completely undermines a clear
rule of law fixed by the "intent" test and substitutes a new
rule that cannot possibly offer the slightest bit of guidance
to a community as far as how to conduct its affairs, short of
assuring proportional representation by race. There is ab-
solutely no guidance beyond this standard as far as what

voting and election laws and procedures are permissible and
- what are not. - -




The "intent" test is not impossible to prove and it does not re-
quire mind-reading or 'smoking guns' of evidence-- It is inter-
esting that the claim should be made that "intent" is impossible
to prove when it has always been the standard for constitutional
civil rights violations, e.g. equal protection clause, school
busing, 13th Amendment, 14th Amendment, 15th Amendment. It is
also interesting when it is recognized that "intent" is proven
every day of the week in criminal trials, without the need for
express confessions or 'smoking guns'. Indeed, it is even more
difficult to prove in criminal cases because it must be proven
there "beyond a reasonable doubt" rather than simply "by a pre-
ponderance of the evidence" as in civil rights cases. Intent

has always been proven, not solely through circumstantial evi-
dence, but through circumstantial evidence as well, i.e. through
the totality of the circumstances. As the Supreme Court observed
in 1978, "Determining whether invidious discriminatory purpose
was a motivating factor demands a sensitive inquiry into such
circumstantial and direct evidence as may be available." Arling-
ton Heights v. Metropolitan Authority. Major voting rights

cases have been won by plaintiffs under the "intent" standard
before and after Mobile. .

I am aware that there is a great deal of political pressure
upon Members of this body to support the House version of the
Voting Rights Act without changes. I would respectfully sug-
gest, however, that if this measure becomes law, most of the
Members of this body will have communities that will become
the target of litigation by so-called "public interest" law
firms. I have prepared some information on a few of these
communities which will vulnerable under the proposed amend-
ments to the Act and will be glad to share this information
with any interested Members or their staff.

It is rare that an issue comes along of the constitutional
and practical significance of the proposed changes to the
Voting Rights Act. I would ask each of you, whether or not
you have already joined as a co-sponsor of this measure, to
consider these issues very carefully. They are not simple
issues but they are of critical importance.

Please do not hesitate to contact me or Mr. Stephen Markman
of my Judiciary Committee staff (x48191) if we can be of fur-
ther assistance to you in explaining the significance of
these (or any other) changes in the Voting Rights Act.

Orrin G. Hatch
United States Senate
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IN THE SENATE OF THE UNITED STATES— _______. Congey - _____ Sess.

S._1%92 __ .

HR. ___ o ___ (or Treaty 77777 SHORT TITLE )
(title) -T2 37end the Voting Rights Act of 1963 to extend the effect ..
_____________ of certain provisions, and for other purpeses. ___________________________

( ) Referred tothe Committeeon -
and ordered to be printed
() Ordered to lie on the table and to be printed

TRERRGED o be proposed by Bres, BOOR | . e s s
Viz: Strike ail after the enacting clause and insert in lieu thereof

1 the following: '

2 SEC. 1. That this Act may be cited as the "Voting Rights Act

3 Amendments of 1981".

4 SEC. 2. Section 4(a) of the Voting Rights Act of 1965 is amended
5 by:

6 (1) striking out "seventeen" each time it appears and inserting

7 in lieu thereof "twenty-seven"; and

8 (2) striking out "ten" each time it appears and inserting in lieu
9 thereof "seventeen”.

10_¢’:>' Section 2 of the Voting Rights Act of 1965 is amended by -

(1) inserting "(a)" after "2.", and
11
(2) by adding at the end thereof a new subsection as follows:

12 "{b)(l) A .violation of this section is established when, based on an
13 aggregate of factors, it is shown that such voting qualification or pre-
14

requisite to voting, or standard, practice, or procedure has been imposed
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democratic process;

.(B) Whether there is a lack of responsiveness on the part of elected
officials in the state or political subdivision to the needs of the members
of the minority group;

(C) Whether there is a tenuous policy underlying the state's or
political subdivision's use of such voting qualification or prerequisite to
voting, or standard, practice, or procedure;

(D) The extent tq which the state or political subdivision uses or
has used large election districts, majority vote reugirements, anti-single
shot provisions, or other voting practices or procedures which may enhance
the opportunity for discrimination against the minority group;

(E) Whether the members of the minority group in the state or political
subdivision have been denied access to the process of slating candidates;

(F) Whether voting in the elections of the state or political sub-
division is racially polarized;

(G) Whether the members of the minority group in the state or political
subdivision suffer from the effects of invidious discrimination in such
areas as education, employment, economics, health, and politics; and

(H) The extent to which members of the minority group have been,
elected to office in the state or political subdivision, provided that,
nothing in this subsection shall be construed to require that members
of the minority group must be elected in numbers equal to their propor-
tion in the population.”

SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended
by stfiking out. "August 6, 1985" and inserting in lieu thereof "August 6,

1992".



KANSAS CITIES WITH AT-LARGE ELECTIONS AND LOW MINORITY REPRESENTATION

Population
1970* 1980
ity Non- Non- No. Minorities Elected % Minority
1 White White Black 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980 Elected: 1970-1980
2% 28% 1% 0 0 0 0 0 0 0 0 0 0 0 0%
l6% 35% 22% 0 0 0 0 0 0 0 2 1 1 1 10%
21% 33% 25% 0 0 0 0 0 0 0 0 0 0 0 0%
5% 25% 5% 1 0 0 0 0 0 0 0 0 0 0 2%
3% 19% 11% 1 1 0 0 0 0 0 0 0 0 0 4%

1970 Census did not include Hispanics as nonwhite. 1980 Census did. Thus,
cities with large Hispanic population show large increase in nonwhite pop-
ulation between 1970 and 1980.



