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A1'1~ND.MENT NO. ---------------------------· Ex. Calendar No. 

l?urpose: ----------~----------~--------------------------------------------------------------

------------------------------------------------------------------------------------------------
-----------------------------------------------------------------7------------------------------

IN THE SENATE OF THE UNITED STATE~ - -------- Cong'?-------- Sess. 

s.~---1~~~--~-~-~------------
H R _ - _ _ ( o~ ~_reaty ·----:~-- ------~----------) 

• • ------------------------ _ _ _ _ _ . - SHORT TITLE 

To amend_ the -Voting Rights Act of 1965 to extend the effect 
(title) -----------~-------------------------------~--------------------------------------------

of certain provisions, and for other purposes. 
-------------------------------~------------------------------------~------------------~--------

.. ------------------------------------------------------------------------------------------------
------------------------------------------~--------------------------------~--------------------

( ) Referred to the Committee on 

and ordered to be printecl 

{- ) Ordered to lie on the table and to· be printed 
·- . - --· - . .. . . - . . ,__; . . ···- - ..... ;. __ ,._, ··: . . . - .. :- :.: . .. ·....:; ,-

.. ·-·-· .-. . -. ·- . .--· ~ . ..... ~ · .. ··- ... _.::· . . - ~· ... 

INTENDED to be proposed by ---------------~-:.: __ ..:_:..~-:..~---~-~----- ______ -______ _: _____________ _ 

Viz: Strike all after the enacting clause and insert in lieu thereof 

1 the following: 

2 SEC. 1. That this Act may be cited as the Voting Rights Act Amendments 

3 of 1982. 
~ --- - ... ~-:-. · ~ ··1 ·;. ~- ---- ... ~ ;~ .. .. • !' · •· . ~ - ._ •• • • • .:c I.. ~ -·· .. - ._ 

4 SEC. 2. Subsection (a) of section 4 of the Voting Rights Act of 1965 

- ·-
5 is amended by striking out "seventeen·years" each place it appears and 

6 inserting in lieu thereof "nineteen years". 

7 (b) Effective on and after August 5, 1984, subsection (a) of 
-. 

8 section 4 of the Voting Rights Act of 1965 is amended ' / 

9 (1) by inserting '' ( 1)" ·a fter ;, (a)"; -

10 (2) by inserting "or in any politic'~Y --'~ubaivision - of such - state 

11 (as _ such subdivision existed on . the date such determinations were 
_.: _= 

made with :e_spect to , sue!'_ .st~t~) , _-though such deteimlnad.ons were 12 

13 not made with r espect to such subdivision as a separate unit," before 

14 "or in any political subdivision with respect to which" each -place 

.,15 it appe ars; -~#--- · . ; ...... 

16 (3) by striking out "in an action for a declaratory judgment" the 

17 first place it appears and all that follows through. "color through 

the use of such t't!sts ·c,r- -devices--have "occurr~d any-.....·here in the ter-

19 ritory of such plaintiff.", and inse rting in lieu there of "issues a 

20 declaratory judgment under this section."; 

21 (4) by striking out "in ~m acti on for a declaratory jud<_;mcnt" _;the 

second place it uppears and all that foJ lows thr?U<J h " ~; c•c- t ion 4 (f) (2) 
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through the use of tests or devices have occurred anywhere in the 

t err_i t ory of suc h plaintiff .", a nd inserting i n 1 i e u the r e of the 

. following: 

. ·· ''issl\eS a declaratory judgment under this. section. A declara-

. ~-tory .judgrnent under this section shallissue only if su~h court 
. ... 

:.determines that during the ten ye~rs preceding the filing . Of 

the action, and during the pendency of such action-

. 
I 

"(A) no such test or device has been used within 

such State or political sub.division for the purpose . or 

with the effect of denying or abridging the right to 

:vote ort account of race or color or (in the case of a 

. i' .~ .··:State or . subdivision :seeking a declaratory judgment 
. . . . . : .· . . ·.. .. ·.-....... ,:, .·· . .. .~ _ .. 

; ' :~ -- · :~ 

I . 

under the second sentence of this subsection) in contra-

· vention of the guarantees of subsedion (D(2); ·· 

'.:~ -~'(B) no final jud~e·nt of .any coli.rt of the United 

·States, other than the denial of declaratory judgment 

. under : this section, has determined that denials or 

· abridgeme~ts of the right to vote on account of race or 

color l1ave occurred anywhere in the territory of such 

State or political subdivision or (in the case of a State 

or subdivision seeking a declaratory judgment under 

the second sentence of this subsection) that denials or 

·abridgements of · the rigbt ·:to vote ·'in contravention of 

.. · ·the guarantees of subsection (D(2) nave occurred any~ 
. 

where· in the territory of such State or subdivision and 

no consent decree, settlem"ent, or agr'eeinen~ has been 

entered into res~lting in any abandonment of a voting 

practice challenged on such grounds; and no declara­

tory judgment under this .section shall be entered . . ... .. 
during the pendency of an action commenced pef ore· 

the filing of an action under thi~ section and alleging 

such denials or abridgements of the right to \'ote; 
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"(C) no Federal examiners under this Act have 

been .assigned to sue~ State or political subruvision; 

·. : ; ':'(D) such State or political subdivision and . all 

governmental : units within its. territory . have complied 

. with .· section 5 of this Act, including compliance with 

the requirement that no change covered by section 5 

- . has· been enforced without preclearance under section. 

5, and have repealed all changes covered by section .5 

·to which the Attorney General has successfully object-. 

ed or as to which the United States District Court for 
. .... · ·· -·· · ·-;·~· --- ~ · ._..., '""'<-- ._.,,_.,,..... .. _ -~-- ... ··.--.. ... . ... ~. 

11 · the District. of Columbia has denied a declaratory judg-

. 12 

.-~?j~ii~-: ~~-~~- JP~~~;: ··~·-~,;:::~ . :~~~ : :-;:·.:.: ,,-~::.·: ~:~:::-·~ :::;::·;: ·.:·: ··~·::~.~'..: .. ~ .. - ~ :7.-:~~~~ .:-:=:.·::~~:~-: ::.~.-:~~: · ....... __ 

· --· · _ "(E) the Attorney General has not interposed a.ny · 
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objection (that has not been overturn.ed by a final judg­

. ment of a court) and no declaratory judgment has been 

.. denied under section 5, with respcCt to any submission 

.-.' by~- or ·~ o-n behalf . of . the 'p1ain~iff or . 'any ~ -goverl-im.crital 

· unit '~thin its territory under section 5; . and ~o, such 

submissions or" 'dedaratory ·judgi~enf 'a~tio~s a~e pend~ ·-· 
-~t" . 

ing; and · 

· -·" ) ,,, .. ~ ,. :::(F) such State or . political subdivision and all 
· - :. --· . '!i · . ·,. :' .... 

. . . :-·go'!ern_rp~en~a.J _'!.nit~ ~i_thln~_i_~s t~rritory-±-:· :: ·;-, {-. , _ ·:~· - : :. ~,.>·: 

.. .. ·,. -..... ' . ." ·; .,.-''.(i) have eliminated voting procedures a.nd · 
..... _: t._ " ':~ ·:.· ..:4-.:.•.l·.!. .. . ~ ....... ~ .- • ' • • . · - -·~ -- ~ · . . .• .. . .. 

. · · · - --~ -~ _methods of election which inhibit or dilute equal 
.. . :·, .... -· -: .. - . . . .. . .. 

access to the electoral ·process; 

. -__ <~ • :' • .--"-"" · • • ,'.'(ii) have engaged in construe~]~~ .~~forts . to 
-~:·. - ·. · .. ·-'·"·.::-:..\ .. ... ~ .. . :.•:· :z. __ '; ··- .. __ 1 ' - -- ' --~ .• - . . . - ;. - ..• - • ·• 

~ .· eliminate intimidation and harrassment ·of persons 

--- . ~ . ·--·· -···· ~~~~r_ci_~~ng rig}it~ prot~cted under thi~ .. Act; a~~ ... . --···-·· ~ - ­
.. ··. '.'(iii) . have ,,enga.ged in ~-~?_er .·cons~ru~tiv~. ,ef-

\.. ..... . . . ..,_,: .. .. - ~ . ~ ~ . ..:..... . ~ 

forts, such as expanded opportunity for convenient 

registrat!on . and voling for e~ery person of \'Oting 

. age and the appointment of minority person~ as 
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election officials throughout the jurisdiction and at 

all stages of the election and registration process. 

"(2) To assist the court in determining whether to issue 

a declaratory judgment under this subsection, the plaintiff 

shall present eviaence of minority participation, including _ 

evidence of the levels of minority group· registration and . 
: ~·voting, changes in such levels over time, and disparities be-

tw~en minority-group and non-minority-group participati~n. 

"(3) No declaratory judgment shall issue under this sub­

sectio_~ wHh respect t~ such State or political subdivision if 

. such plaintiff and governmental units within its territory 

have, during the period beginning ten ye~rs before the date 
:- ' ·: . :~~ ·. :4--~- -·· -~ . . -

the judgment is issued, engaged in violations of any prO\-ision 

of the Constitution or' laws of the United States or any State 
. . 

' or political subruv1sion~ \\rjth respect to discrimination . in 
• • 

,). voting on account of race or color or (in the case o( a State or 
. .. I . . 

~ . . 
· ; subdiv1sion seeking a declaratory judgment under the second 

sentence of this subsection) in contravention of the guaran­

tees of subsection (0(2) unless the plaintiff establishes that 

any such violations were · trivial, were promptly corrected, 

and were not repeated . . 

· ~ ·." "(4) The State· or political subdivision bringmg such 
. 

: ·action shall publicize the intended commencement and any 

proposed settlement of such action in the meclia serving such 

State or political subclivision and in appropriate United States 

post offices. Any aggrieved party may intervene at any stage 

in such action."; 

i 

(5) in the second paragraph-.· 

(A) by inserting "{5)" before "An action"; 

and 

(B) by striking out "five" and an that follows 

through "section 4(f)(2).", and inserting in lieu 
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(-·- 1 ·= ·.thereof '.'ten years after judgment and shall 

reopen the action upon motion of the Attorney 2 
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. . 

:;-.: General or any .·aggrieved person· alleging that 

··conduct ·has ·o~~urred which,··had ·that conduct oc­
curred during the ten~year periods referred to in 

. this subsection;- wou1d have precluded the issu-

~ ~ -. <' ; . ance of a declaratory judgment under this subsec- . 

• tion. The court; upon such reopening; shall -vacate· 

the dec1aratorj judgment issued under this section 

if, after the issuance of such declaratory judg-

- ment, a final judgmen~ against the State or subdi-

. :·_:'.:(_:· ~~- . . ~ . 
- --~ 

·. ,·· 
_' .. . 

vision ·· with . respect to yvhich ~ti ch declaratory 
. · . 

. . .. _· judgm~nt ·was issued, ·or. against any governmen-· 

.. · tal unit \\~thin that State ·or subdivision, :·deter­

mines that denials or abridgements of the right to 

14 
\ 
' 15 

16 

•o ·>;>· 17 vote on a.ccount of race or color have occurred 

18 . • anywhere in the territory of such State or politi-
! 

' . . 
· 19 ·.· . : ·, cal subdivision or (in the case of a State or subdi-
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: ·. · · vision which sought a declaratory judgment under 

the second sentence of this subsection) that de-

· nials or abridgements of the right to vote in con­

travention of the guarantees· of subsection (Q(2) 

have- occurred anywhere in ·the territory . of such 

State · or subdivision, or if, after the issuance · of 

such dec1aratory judgment, a consent decree, set-

.. :.-· .. _t1ement; ·or agreement has been entered into re­

·su1ting in any abandonment of a voting practice 

challenged on' such grounds."; and -- : .. . - ~ 

·. {6) by striking out "Ii the A~torney General" the 

first place it appears and all that follows through the 
end of. such subsection and inserting in lieu thereof the · 

following: 
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"{6) If, after two years from the date of the fi1ing of a 

' declaratory judgment ·under this subsection, no date pas been 

.set for a hearing in such action; and that delay has not been 

the .resu1Lof an avoid~ble delay on the parf of counsel for any 

party~ the chief'j~dge of the Un.ited States District Court for 

the District of Columbia may request the Judicial Council for 

the Circuit of the District of Columbia to provide the neces­

sary judicial resources to expeclite any action filed und.er this 

section. If such resources are unavailable v.rithin the circuit, 

the chief judge shall file a certificate of necessity m accord­

ance with s~ction 292{d) of title 28 of the United States 

Code." •. 

"(7} The congress shall reconsider and reevaluate the provisions 

:of this section at the end of the 15 year.period following the effective 

date of this Act, and at the end of each ten year period following there-

after." 

SEC. 3. Section - 2 of the Voting Rights Act of 1965 is amended to read 

as follows: 

Sec. 2(a} No voting qualification or prerequisite to voting or 

standard, practice, or procedure shall be imposed or applied by any State or 

political subdivision in a manner which results in a denial or abridgement of 

the right of any citizen of the United States to vote on account of race or 

color, or in contravention of the guaran;~es set forfh in section 4(f) (2), 

as provided in s ubsection (b). 

(b) A violation of subsection (a)~ is established if, based on the 

totality of circumstances, it is shown that the political processes leading 

to nomination or e lection i n the state or political s ubdivision are not 

equally open to participation by members of a class of citizens protected by 

. 
s ubsection (a) in that its members h av e less opportunity than other members 

of the e lectorate to p articipate in the political p r ocess and to e lect 

representatives of their choice. The extent to which members of a protected 

class have b een elected to office in the State or political subdivision is 

one " circwnstance" which may b e cons idered, provided that nothing in thi s 

I 

. I: , '/ 
, I . ' / 
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(~-.. 1 section establishes a right to have members of a protected class elected in 

2 numbers equal to their proportion in the population. 

3 
SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended 

4 
by striking out "August 6, 1985" and inserting in lieu thereof "August 6, 1992". 

5 

6 
SEC. 5. Title II of the Voting Rights Act of 1965 is amended 

7 by adding at the end the following section: 

8 
VOTING ASSISTANCE 

9 
"SEC. 208. Any voter who requires assistance to vote by reason 

10 
of blindness, disability or inability to read or write may be given. 

11 
assistance by a person of the voter's choice, other than the vot~r's 

12 
employer or agent of that employer." 

· .. : 

c·--. 14 

15 

SEC. 6. Except as otherwise provided in this Act, the amendments 

made by this Act shall take effect on the date of the enactment of this 

16 Act. 
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.~- l~inally, I1ope for Voting Right~ ni,>j), 11~ 

for a renewed, · ing recalcitrant jurlsdic{lons for up to 25 years. 

.. ···1 · .... 

A breakthrough is at ho.nd 
strengthened Voting Rights Act. 

The Senate Judiciary Committee, often the 
bloody battleground and even graveyard for civil 
rights legislation, finally has in _sight a bill just as 
strong and popular as the mee>.sure that passed the 
House last fall, 389 to 24. The consensus Is now so 
broad that only one question remains: Will the 
Prc:sldent join the celebration, or stick with a tiny 
band of die-hard, r!zht-wing resisters? . 

If this new consensus holds, Senator Robert 
Dole of Kansas v.ill deserve much cre<ilt. A crntrlst 
Republican, he has labored for a bill that would be 
fair without antagonizing conservatives. Through 
negotiations with civil rights stalwarts like Senators 
Kennedy and Mathias, he has found a formula the 
President should be able to e:ndorse. · · 

The national consensus for voting rights prot~ 
tlons bolled up in 1955. Then and in 1970 and 1975, 
Congress swept away literacy tests, poll taxes and · 
other barriers to the ballot. And states with the 
worst discrimination re:cords have had to get ap­
proval from Washlni;ton before making any changes 
in their election rules.'. - . , 

This pre-clear<i.nce provision, however, stuck In 
Southern throats. Pressure e;rew for early, easy 
"bailout." The House s!?.id no. Instead, It devised a 
realistic way to restore sovereit:;nty to jurisdictions 
that could show a decnde of fairness, while main­
taining supervision for others. The Dole plan em­
braces that early "bailout" concept while monltor-

A ~ccond thorny issue concerns the burden 
placed on plaintiffs trying to challenge laws and 
practices that subtly but effectively deny voting 
rights to minorities. . 

The problem arose from a 1980 Supreme Court 
ruling Involving Mobile, Ala. The Court ap~ared to 
require, no matter how severe the discriminatory ef­
fect, that plaintiffs prove' that such laws and pra~ 
tlces arose for discriminatory motives. Mobile's 
blacks had to search Reconstruction era archives 
for evidence. They !oWld It, but not every minority 
community wlll be so fortunate. · 

Hence the House blll defines a violation on the 
basis of discriminatory "results." The Administra­
tion argued that the bill, by requiring certain clec- , 
tlon outcomes, would Impose "proportional repre­
sentation" - ethnic quotas-on state and local poU­
tics. The Justice Department said it was not reas­
sured by the House bill's explicit disclaimer of any 
such purpose. Aeain, Senator Dole has achieved a 
deft compromise, adding new disclaimers that offer 
additional, reasonable reassurances. · 

Those assurances offer President Reagan a re­
specta ble way out of the hole he has dug for himself 
on voting rlehts. They alfow hlm to say that the 
quota Issue is no longer;...he drawback he thoueht it 
was. If he means what he says about a lifelong com­
mitment to civil rights, here is a superb way, paved 
by a legislator of Impeccable G.O.P. credentials, to 
prove it. 

AN INDEPENDENT NEWSPAPER .-

.,· •· 

Voting Rights Compromise. 
T HE PHESIDENT will soon be offered a com­

promise on the \'oting rights bill and with it an 
opportunity to impro,·c his relations with the black 
community, to respond to moderates in his own 
party and to assume the leadership on an important 
clvil rights i~sue. He should take it. 

Extension of the Voting Rights Act ha':1 been the 
primary legislatin' objl•ctive of ch·il rights leaders this 
year. That law, p;1rt~ of which nrc due to expire in 
August, has been t'xt raordinarily effed ive in prnlt~ct­
ing the franchise in :tr<'as wl1C're racial discrimination 
had been the rnle. It. should he exlencled. The presi­
dent farnrs extension of the law, but his support has 
been obsrnred in a hitter dispute over a change that 
was adopted by the House when it passed the exten-
sion bill 011 a rntc of :189 to 24 lcu;t Octoher. · 

The House bill proddes that a voting system can 
be found to be discriminatory _if the cf f ect of that 

- system is to exclude minorities from the political 
process. The Just ire Department opposed this 
provision, arguing that litigants should have to 
prove that public officials i12t<'12d<'d to discriminate 
\\'hen they de\'ised the \'Oting system. An effects 
test, said ck part nwnt ,)fficials, would ll'ad to racial 
quot ;is and prnport io11al represen lat ion. 

No one wanted such a result, and key niembers 
of the Senate ,f uc!iciary Committee have been 
\\'Orking to amend the bill in order to meet some 
of the administration's ohjectio11s. Over the last 
two weeks, SC'ns. Robert Dole and Edward Ken­
nedy and Clrnrles i\fathias have hammered out a 
compromise that is expected to be offered to the 
full .Judiciary C"mmittce by Sen. Onie early this 
week. i\lore tlwn a dozen nwmben; of the commit­
tee haH' indil'ated they will supporl thi:; version 
oftl1C' bill. 

The key changes arc designed to guarantee that 
plaintiftb must show that the totality of circumstances 
..:.....not just the election results - prove· disl'rimination. 
Further, the new bill would provide specilically that 
no l(roup has a right to win elective oftite i11 numbers 
equal to its proportion in the population. 

These changes in the bill should meet irny le<riti­
matP objections raised by the administration. 'they 
pru\'icle assurance that civil rights groups and legis­
lators ranging from liberal ·to quite conservntive 
have made a g·ood-fait h effort to rC'spon<l to the ad­
ministration's ron<·ems. The prt•sidcnt has cverv­
thing to gain by praising the cornpromist' and urgi;1g 
prompt passage of thr :1rnendcd hill. 
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also intends to designate David R. Jones as Voting Rights Act 
Chairman. 

David R. Jones is currently executive director of 
development, Vanderbilt University, a position 
he has held since 1976. He was executive di­
rector of the Tennessee Republican Party in 
1975-76. He was administrative assistant to 
Senator James L. Buckley (R-N.Y.) in 1971-74. 
Mr. Jones was executive director of the Charles 
Edison Memorial Youth Fund in 1968-70. Pre­
viously, he was an instructor of history in St. 
Petersburg, F1a., in 1961-63, and Clearwater, 
F1a., in 1960-61. He attended West Liberty 
State College in West Virginia (A.B., 1960); 
L.M.U. (1956-57); and George Williams College 
in Chicago, Ill. (1955-56). He is married, has 
three children, and resides in Nashville, Tenn. 
He was born January I, 1938, in Buffalo, N.Y. 

Richard E. Kavanagh is senior vice president 
and manager of the Chicago Municipal Finance 
Group, A.G. Becker Inc., Chicago, Ill. Previous­
ly, he was Chief of the Finance Branch, Chica­
go Region, Department of Housing and Urban 
Development. In 1977 he was appointed 
member, Governor's Ad Hoc Financial Adviso­
ry Committee for Bond Offerings, State of Illi­
nois. He attended DePaul University (B.S.). He 
is married, has four children, and resides in 
Naperville, lll. He was born November 14, 
1931, in Chicago, Ill. 

Marilyn D. Liddicoat is vice chairman of the 
Santa Cruz County Board of Supervisors, Santa 
Cruz, Calif. She was first elected to the Board 
in 1976. Previously, she was president of the 
Santa Cruz County Board of Education and 
was judge pro tempore of the Santa Cruz Mu­
nicipal Court. She maintained a private civil 
legal practice for many years. She graduated 
from the University of California (B.A.) and the 
University of Southern California (J.D.). She is 
married, has three children, and resides in 
Watsonville, Calif. She was born October 24, 
1931, in Los Angeles, Calif. 

Kenneth R. Reeher is executive director of the 
Pennsylvania Higher Education Assistance 
Agency, where he has served since 1964. He 
developed the first State scholarship and stu­
dent Joan program in the country to be com­
pletely automated. Previously, he was coordina­
tor, Division of Testing of the Pennsylvania De­
partment of Public Instruction, 1961-64, and 
guidance specialist, Department of Public In­
struction, in 1960-61. Mr. Reeher graduated 
from Villanova University (B.S., 1948); West­
minster College (M.S., 1952); and Allegheny 
College (LL.B., 1975). He is married, has one 
child, and resides in Camp Hill, Pa. He was 
born August 7, 1922, in Sharon, Pa. 

Statement by the President. 
November 6, 1981 

Several months ago in a speech, I said 
that voting was the most sacred right of 
free men and women. I pledged that as 
long as I am in a position to uphold the 
Constitution, no barrier would ever come 
between a secret ballot and the citizen's 
right to cast one. Today I am reaffirming 
that commitment. 

For this Nation to remain true to its prin­
ciples, we cannot allow any American's vote 
to be denied, diluted, or defiled. The right 
to vote is the crown jewel of American lib­
erties, and we will not see its luster dimin­
ished. 

To protect all our citizens, I believe the 
Voting Rights Act should and must be ex­
tended. It should be extended for 10 
year~ither through a direct extension of 
the act or through a modified version of the 
new bill recently passed by the House of 
Representatives. At the same time, the bi­
lingual ballot provision currently in the law 
should be extended so that it is concurrent 
with the other special provisions of the act. 

As a matter of fairness, I believe that 
States and localities which have respected 
the right to vote and have fully complied 
with the act should be afforded an opportu­
nity to .. bail-out" from the special provi­
sions of the act. Toward that end, I will 
support amendments which incorporate 
reasonable "bail-out" provisions for States 
and other political subdivisions. 

Further, I believe that the act should 
retain the "intent" test under existing law, 
rather than changing to a new and untested 
"effects" standard. 

There are aspects of this law, then, over 
which reasonable men may wish to engage 
in further dialog in coming weeks. As this 
dialog goes forward, however, let us do so 
in a spirit of full and total commitment to 
the basic rights of every citizen. 

The Voting Rights Act is important to the 
sense of trust many Americans place in 
their Government's commitment to equal 
rights. Every American must know he or 
she can count on an equal chance and an 
equal vote. The decision we are announcing 
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proof be reasonable. 
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am a~at rec t court deci hav caused s~egree 

uncertainty a area of the law heretof of~een 

relatively cle uncertainty turn, led to the 

entirely le itimate erns I have 
~ 

Thell!'"/\ concerns 

are not in direct conflict, however, and both can thus be addressed. 

Our nation's successful seventeen-year experience with the Voting 

Rights Act has taught us that the courts, in determining whether a 

violation has occurred, look not to one factor but to a variety of 

factors, either alone or in combination. This is as it should be: 

as we should not require a "smoking gun'' to prove a voting rights 

violation, neither should we allow courts to invalidate election 

systems and procedures on the basis of non-proportional results. 

A "middle-ground" approach drafted along such lines will, I feel, 

address both of the major concerns expressed. It is my understanding 

that such an amendment will be introduced shortly by Senator 

(and Senator ) , and I wholeheartedly endorse his/their effort. ---

With calmness and in a spirit of cooperation that does not yield to 

partisanship, we must move forward with passage of an extension of 

the Voting Rights Act before certain of its provisions expire in 

August. I believe the compromise measure, fair to all the legitimate 

concerns involved, is the right and proper course for us to follow. 

I invite you to join me in supporting it and, thereby, restate our 

Nation's basic commitment to protect the voting rights of all 

Americans. 

Sincerely, 

RR 

=-



Dear Senator 

Last November I stated my strong belief that the Voting Rights Act 

should and must be extended to ensure that the most precious of 

rights -- the right to vote is protected for all our citizens. 

I felt, and still feel, that the present law's language, which has 

worked well over many years and through many successful voting 

rights lawsuits, should be retained. I have also expressed the 

view that any extension should contain a reasonable "bailout" 

provision. 

My concern, reflected in testimony by the Attorney General, is with 

what I consider to be an unwise change in Section 2 of the Act in 

the bill passed by the House of Representatives. As presently 

worded, the change could lead to guaranteed proportional representation 

by allowing federal courts to restructure election procedures and 

systems at all levels of government nationwide to ensure that election 

results reflect the minority percentage of the total population. 

Though I am confident it was not intended by the bill's sponsors, 

this type of guaranteed proportional representation, if it transpired, 

would run directly counter to the traditional electoral principles of 

our country. Thus, I feel our reservations with- regard to the 

proposed changes in Section 2 are both real and worthy of serious 

attention. 

At the same time, I understand and can sympathize with the fears of 

many in the civil rights community that the burden of proof in 

voting rights cases not b e overly strict. Whe n the possible denia l 

or dilution of any America n's vote is at issue , the interests of 

justice and the inte grity of our system demand that the burden of 
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Last November I stated my strong belief that the Voting Rights 

Act should and must be extended to ensure that the most 

precious of rights-- the right to vote-- is protected for 

al 1 our citizens . """':-lJ•••U ••11&11Mll!ll•llllll!ll!Wl(!lllD.41:-t:tlil!l:Slllllllllliill•l•Dl8e•tlliia•••.4 Now, as 

the Senate Judiciary Committee begins its consideration of 

legislation to accomplish this W01!t~~!Q9&al, I want to again 

stress my firm commitment to an extension of the Voting Rights 

Act • 
. ; '.' 

•' 

~ ) t is my understanding that a compromise amendment 1'W ese 

· °'" j; E Bi •1128 hliid will soon be introduced by Senators Robert 
l,. I 

~/ / Dole and Dennis DeConcini that will attempt to address several 
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group's percentage of the total population. This type of 

l\. guaranteed proportional representation, if it transpired, would 1 
\ ( 

\\ run directly contrary to t1:~~ra~~t!<;>~~toral principles { 
r-----·-~ ---- ~ 

\ ) Upon review of the language in the com~mise 
\ amendment, ho ver, we feel it now contains the safegaurds and 

\ ... ,,_ . protections 
\~ 
-::J· 



REYNOLDS I 
3. Section 2 of S. 1992 could be dmended to cJa11fy 

that the White v. Reaester standard should be applied in 
lawsuits brought p~uant-to Section 2. Jt is suggested that 
this change be made in the follo""'ing rr.anner: 

Sec. 2. Section 2 of the Voting Rights 
Act of 1965 is amended by striking out "to deny 
or abridqe" and inserting in lieu thereof "in a 
manner which results in a denial or abridgement 
of" and is further amended by adc:)jng at the end 
of the section the following sentences: "An 
election system results in such a denial or 
abridgement when used invidiously to cancel out 
or m1n1mize the voting strength of racial or 
language minority groups. The fact. that members 
of a minority group have not been elected in 
numbers equal to the group's proportion of the 
population shall not, in and of itself, constitute 
a violation of this sect.ion." */ 

Much of the testimony which has been presented to Congress 
by the proponents has criticized the Mobile standard as 
being significantly more difficult to satisfy tr1an the 
Khite v. Re9ester standard; and the proponents have 
testified that the intent of Section 2 of s. 1992 is to 
1 e g i s l a t iv e 1 y a d opt th e \·lh i t e s ta n d a rd . Al thou g h we 
have been concerned that the language of Section 2 as 
proposed by S. 1992 may bring about results which reach 
far beyond an adoption of the White standard, a specific 
legislative adoption of the ~~ite standard would eliminate 
t.nose concerns. Jt would be necessary under this option 
to reflect clearly in the legislative history that the 
added · sentence explicitly adopts the V.~ite standard. 
Politics aside, we believe that the White standard would 
be acceptable to civil rights groups (in fact, it is the 
standard which such groups have advocated). Of course, 
hearings in the House and Senate have indicated that any 
amendment to S. 1992 may receive opposition even if such 
amendment furthers the design of the proponents. 

* / S e e Wn i t e v . Re g e st e r , 41 2 lJ • S . 7 5 5 , 7 6 5 ( 1 9 7 3 ) · 'Yn e 
Court further oescribedtne legal standard as follO\..'S: 

To sustain [challenges to at-large, multi­
member di s trict, or other election procedures], 
it is not enough that the racial group allegedly 
discriminated against has not had legislative 
seats in proportion to its voting potential. 
rne plaintiffs' buroen is to produce evioence 
to support findings that the political processes 
leading to nomination and election were not 
equally open to participation by the group in 
question - that its members had less opportunity 
than did other resioents in the district to 
participate in the political processes and 
to elect l e gislators of their choice. 

412 U.S. at 765- 766. Yne e n bane Court of Appeals for the 
Fifth Circuit applied this~egal-standard in ZiITUTier v. 
Mc Keithen, 485 F.2d 1297 (5th Cir. 1973) and in the numerous 
vote dilution lawsuits ,,..·hich folJowed ZiITUTier. 

' ..) 



REYNOLDS II 

Strike all after the enacting clause and insert in 
lieu thereof the following: 

SEC. 1. That this Act may be cited 
Rights Act Amendments of 1981". 

,as 
' 

the "Voting 

SEC. 2. 
is amended by: 

Section 4(a) of the Voting Rights Act of 1965 

( 1) striking out "seventeen" each time it appears and 
inserting in lieu thereof "twenty-seven"; and 

(2) striking out "ten" each time it appears and inserting 
in lieu thereof "seventeen". 

SEC. 3. 
amended by 

Section 2 of the Voting Rights Act of 1965 is 

( 1 ) inserting " ( a ) " after 11 2 . 11 
, and 

(2) by adding at the end thereof a new subsection as 
fol lows: 

11 (b) This section is violated whenever such voting 
qualification or prerequisite to voting, or standard, practice, 
or procedure is used invidiously to cancel out or minimize 
the voting strength of any group protected by subsection (a). 
Such a violation is established by proof sufficient to 
support findings that the political processes leading to 
nomination and el e ction in the State or political subdivision 
are not equally open to participation by members of the 
protected group. The fact that candidates supporte d by any 
such group h a ve not b ee n el e cted in numbers equal to th e 
group's proportion of the population shall not, in and of 
it s elf, constitute a violation of this section." 

SEC. 4. 
1965 is amended 
in lieu there of 

Section 203(b) of the Voting Rights Act of 
by striking out "Au g ust 6, 1985 11 and i n s e rting 
"August 6, 1992". 

• f 
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--..---. • 'SECTION-BY-SECTION SUMMARY OF COMPROMISE 1'.MENDMENT DOLE 

The compromis~ amendment would amend Section 2 of the Voting 
Rjghts Act by dividing it into three new subsections, as 
follows: 

Subsection (a) (1) would retain the existing.language of Section 2 
which prohibits a state or political subdivision from im-
posing or apply i,ns any voting practice or procedure "to 
deny or abridge the right of any citizne t~ vote on account 
of race, color, etc. As interpreted by the Supreme 
Court in Mobile, this language prohibits ' bnly intentional 
discrimin~tion. · 

Subsection (a) (2) would retain the language of the . House 
amendment to Section 2 which prohibits a state or political 
subdivision from imposing or applying any voting practice 
or procedure "in a manne~ which results in a denial o~ · 
abridgement of the .right - to vote on account of race, color," 
etc. 

Subsection (b) would define how a violation of the "resulfs" 
standard in subsection (a) (2) is proved. The language is 
taken directly out of the ~hite v Regester decision- and it 
makes clear that the issue to be decided is access to the 
political process, not elec~ion results. It also includes 
a strengthend disclaimer conerning the proportional represen­
tation issue. Specifically, it -provides that ' the extent to 
which membe.rs of a protected class have been elected to 
off ice is one circumstance to be considered under the 
results test, but that nothing in the section should be 
construed to require proportional ~epresentation. 

The compromise amendment is consistent with the Administration's 
compromise in the sense th~t i~ focuses ·on th~ ~ase of White 
v Regester as ariicul~~ing.an appropriate s~andard to be 
used in Section 2. cases. It differs from the Adminstration's 
proposal in tha~ it makes clear that the White standard · 
is a "results" standard, in the sense that proof of dis- · 
criminatory purpose is not required. 



Section 2 is amended to read as follows: 

Section 2 

(a) No voting qualification or prerequisite to voting 

or stand.ard, prac,tice or procedure ·shall be. imposed or 

applied by any State or political subdivision (1) to 

deny or abridge the right of any citizen of the United 

States to vote on account of race or color, or in con-

travention of the guarantees set ~orth in section 4(f) (2); 

or (2) i.n a manner which results-in a·d~nial ~~ abr{dgement 

of the right of any citizen of the United States to 

vote ~n account of race or color, or in contravention of 
' 

the guarantees set forth in section 4(f) (2), as provided 

in subsection (b}. 

(b) A violation of subsection (a)° (2)_ is established if·, 

based on the totality of circumstances, it is shown that 

such voting qualification or prerequisite to voting or 

standard, practice, or pro~ed~r~ has been imposed or ap-

plied in such a manner that the political processes leading 

to nomination or eiection in the state or poiitical sub-

division are not equally open to ·participation by members 

of a class of citizens protected by subsection (a): that 

its members have less opportunity than other members of 

the electorate to participate in the political process 

and to elect representatives of their choice. The extent 

to which members of a protected class have been elected 

to office in the State or political subdivi~ion is one 

"circumstance" which may be considered, provided that 

nothing in this section shall be construed to require that 

DOLE 



members of a protected class must be elected in numbers 

equal to their proportion in the population. 

·. 
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VOTING RIGHTS ACT MEETING -- April 26, 1982 

Attached are the options regarding Section 2 of the Voting Rights 
Act which have been considered or proposed at some point in the 
current debate. The original ''factors test" compromise proposed 
by Dole has been excluded from this list because it is unacceptable 
to both sides and is no longer supported by its author. 

The options are: 

1. Current Law: This includes an intent test and preserves the 
Mobile standard. This option will not be supported by Dole 
or Heflin, could probably garner only 7 votes in committee, and 
would certainly lose on the Senate floor. We have indicated we 
will compromise in committee, thus moving away from this option. 
We could return to it if efforts to work out an acceptable com­
promise fail, though prospects would be slim. 

2. House Bill: This includes an effects test that would overturn 
the Mobile standard. The House Bill could lead to proportional 
representation, and we have so testified. This passed the House 
by an overwhelming margin, and has 65 co-sponsors in the Senate. 
We have stated that we could only accept it if the effects test 
is altered. 

3. Reynolds I: This would add only one sentence to House Bill that 
would preclude proportional representation. Use of word "invid­
iously'' implies an intent factor even though "results" language 
is still present. Conservatives would have problems with the 
latter and moderates might object to the former. Advantage is 
simplicity and fact it accomplishes our key objective. 

4. Reynolds II: Maintains intent language of current law and adds 
a subsection that modifies the Mobile standard by using language 
from White v. Regester. We maintain this places the burden of 
proof where it was before Mobile, though the civil rights coali­
tion argues that lack of change in the intent language will be 
viewed by the courts as an endorsement of the Mobile standard. 
Reynolds II is being represented as our current position in 
committee. If it is to succeed it must be supported by Heflin 
and Dole (and, through them, DeConcini) while maintaining con­
servative support. 

5. Dole: This was forwarded to us yesterday by Senator Dole with 
a request for our views by c.o.b. today. The Dole Compromise 
uses both results and intent language as a violation standard, 
then adds a section that attempts to make clear the "results" 
portion is to be interpreted consistent with White. It also 
has a prohibition on proportional representation. The Justice 
De partme nt f eels tha t Dole 's compromise is inf erior to Re ynolds 
II; there are also indications that it would not be supported 
by conservatives on the committee. 



.~ CURRENT LAW & HOUSE BILL (in 
brackets and italics) 

I 

Section 2 o·f the Voting Rights Act 
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c-;JNo \'~ting qualification or prerequisite to voting, or stand­
a -S:Ctice, or procedure shall be imposed or applie.d by any State 
or po 1tical subdivision [to deny or abridge] in a manner whwh results 
in a denUil or abridgement of the right of any citizen of the United 
-States to vote on account of race or color, or in contravention of the 
guarantees set forth in section 4(f) (2). 1'he fact that membera of a 
minority group have not been e7.ected in 11.u:rnbera equal, to the group'a 
proportion of the poprilation shall not, in and of itself, constitute a 
vioUdion of thUJ section. · · 

• • • • • • • 
SEC. 4.1 (a) To a ure that the right of cifr ns of the United StJttes 

to vote is not denied o abridged on accoun f race or color, no citizen 
shall be denied the righ o vote in any Fe eral, State, or local election 
because of his failure to c nply with a test or device in any State 
with respect to which the ( enninat' ns have been made under the 
first two sentences of subsectJ (b or in nny po]itica] subdivision 
with respect to which such dete · ations have been made as a sepa­
rate unit, un]ess the United Sta District Court for the District of 
Columbia in an action for n cln tory judgment brought by such 
State or subdivision ngains the Um d States 11as determined that 
no such test or .device has en used du · g the [seventeen] nineteen 
years preceding the fili of the action the purpose or 'vith the 

..----·-· · 
1 The am .. ndments made b . .- Fub~ectlon (a) ot the ftrat Mrctlon of thl• Ad 8hall take 

••lff'<"l on the date ot enactment ot the Act. 

T na.t. Ucu11n.u:i or ts.vi tUq· 
color, or in contrnven 
through the use of t 
territory of such pla · 
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SF.c. 4.2 (a) (1) To 
States to vote is not ( 
no citizen shall be dei 
local election because i · 
in anY. State with resP. 
under the first two se~ 
divi.sion of such Stati. 
determinations were ~ 
determinati.ona were ~ 
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such determinations 1
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United States Distri~ 
action for a declarnto~ 
against the United Stl 
has been used during \ 
action for the purpose 
right to vote on acroJ 
declaratory judgment I 
period of nineteen ye! 
court of the United < 

•The amrn<'mrnt mad• hT 
RD AllJ!'UBt ti. 1984. 



GRASSLEY AMENmrnNT TO SECTION 2 OF THE VOTING RIGHTS ACT 

Sec. 2. No voting qualification or prerequisite to voting, 

or standard, practice or procedure shall be imposed or applied 

by any State or political subdivision in a manner which results 

in a denial or abriqgement of the right of any citizen of the 

United States to vote on account of race or color, or in 

contravention of the guarantees set forth in section 4 (f) (2). 

The fact that members of a minority group have not been elected 

in numbers equal to the group's proportion of the population 

shall not, in and of itself, constitute a violation of this 

section. Provided, however, that with respect to standards, 

practices or procedures not relating to access to voter 

registration or the polling place, such standards, practices 

or procedures shall be in violation of this section only if 

imposed or applied by any State or political subdivision to deny 

or abridge the right of any citizen of the United States to vote 

on account of race or color, or in contravention of the 

guarantees set forth in section 4(f) (2). 



Strike all after the enacting clause and insert in 
lieu thereof the following: 

SEC. 1. That this Act may be cited ,as the "Voting 
Rights Act Amendments of 1981". "" 

SEC. 2. 
is amended by: 

Section 4(a) of the Voting Rights Act of 1965 

( 1) striking out "seventeen" each time it appears and 
inserting in lieu thereof "twenty-seven": and 

( 2) striking out "ten" each time it appears and inserting 
in lieu thereof "seventeen". 

SEC. 3. 
amended by -

Section 2 of the Voting Rights Act of 1965 is 

(1) inserting "(a)" after "2.", and 

(2) by adding at the end thereof a new subsection as 
follows: 

"(b) This section is violated whenever such voting 
qualification or prerequisite to voting, or standard, practice, 
or procedure is used invidiously to cancel out or minimize 
the voting strength of any group protected by subsection (a). 
Such a violation is established by proof sufficient to 
support findings that the political processes leading to 
nomination and election in the State or political subdivision 
are not equally open to participation by members of the 
protected group. The fact that candidates supported by any 
such group have not been elected in numbers equal to the 
group's proportion of the population shall not, in and of 
itself, constitute a violation of this section." 

SEC. 4. Section 203(b) of the Voting Rights Act of 
1965 is amended by striking out "August 6, 1985" and inserting 
in lieu thereof "August 6, 1992" • 
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Explanation of Proposed Amendment 

Testimony has been presented to both Houses of Congress 

to the effect that dilution of the voting strength of racial 

and language minority citizens resulting from the long­

standing utilization of certain voting procedures (such as at­

large or multi-member district election systems) continues to 

be a serious problem. The testimony has also suggested that, 

in light of the decision of the Supreme Court in City of 

Mobile v. Bolden, 446 U.S. 55 (1980), it is virtually 

impossible to challenge such voting procedures successfully 

under the existing "intent" standard in Section 2 of the 

Voting Rights Act. Notwithstanding recent court decisions 

finding discriminatory "intent" on the basis of circumstantial 

evidence -- most notably in the Mobile case itself on remand 

from the Supreme Court -- there appears to be continuing 

support for Congress to amend the language in Section 2. 

The amendment to Section 2 proposed in the bill passed 

by the House of Representatives, and incorporated verbatim in 

S.1992, sets forth a "results" test in terms sufficiently 

ambiguous to have raised serious and legitimate concerns over 

its possible interpretation by the courts. In this regard, 

the Administration has argued that the Section 2 "results test," 

as worded in the House bill and S.1992, could well lead to a 

requirement of proportional representation. Although the proposed 

amendment contains a provision that "[t]he fact that members 

== 



- 2 -

of a minority group have not been elected in numbers equal to 

that group's proportion of the population shall not, in and 

of itself, constitute a violation," that proviso is not an 

adequate protection against proportional representation since it 

is framed in such narrow terms (i.~., "in and of itself") that 

any other evidence, no matter how insignificant, would justify 

overturning an existing electoral system. 

In light of the ambiguity in the Section 2 language 

that has been proposed as an amendment, and the growing 

sentiment in Congress to find an acceptable modification of 

the existing Section 2 language, the attached compromise, taken 

verbatim from the Supreme Court decision in White v. Regester, 

412 U.S. 755, (1973), is recommended. 

The legal standard announced by the Supreme Court in 

White v. Regester, 412 U.S. 755 (1973), has drawn considerable 

support from all sides as an appropriate standard for resolving 

judicial challenges to election standards, practices, or 

procedures which are brought pursuant to Section 2. In White, 

the Court held that election systems which "are being used 

invidiously to cancel out or minimize the voting strength of 

racial groups" violate the Fourteenth Amendment. 412 U.S. at 

765. The Court described the legal standard as follows: 

To sustain [challenges to at-large, multi­
member district, or other election procedures]. 
it is not enough that the racial group allegedly 
discriminated against has not had legislative 
seats in proportion to its voting potential. 



- 3 -

The plaintiffs' burden is to produce evidence 
to support findings that the political processes 
leading to nomination and election were not 
equally open to participation by the group in 
question -- that its members had less opportunity 
than did other residents in the district to 
participate in the political processes and 
to elect legislators of their choice. 

412 U.S. at 765-766. The en bane Court of Appeals for the 

Fifth Circuit applied this legal standard in Zimmer v. 

McKeithen, 485 F.2d 1297 (5th Cir. 1973), and in the numerous 

vote dilution lawsuits which followed Zimmer. 

While the language of the House-passed Section 2 is 

totally new and therefore has not yet been addressed by any 

court, much of the testimony presented to Congress by the 

proponents of the House-passed bill indicates an intent to 

adopt legislatively White-Zimmer as the standard to govern 

the resolution of claims under Section 2. For example, on 

February 11, 1982, Frank Parker, Director, Voting Rights 

Project, Lawyer' Committee for Civil Rights Under Law, testifying 

before the Senate Subcommittee on the Constitution, stated 

that the amended Section 2 

is designed to restore the pre-Mobile under­
standing of the proper legal standard ••• 
The application of this standard is illus­
trated in Whitcomb v. Chavis, White v. 
Regester, and Zimmer v. McKeithen. Merely 
a discriminatory effect measured by the 
absence of minority office holders would 
not be sufficient. Minority voters would 
have to prove that the challenged electoral 
law or practice denied minority voters equal 
access to the political process. 



- 4 -

Archibald Cox, president of Common Cause and Professor 

of Law at Harvard University, testifying before the subcommittee 

on February 25, asserted that under the proposed Section 2 

lack of proportionality of minority officeholders would not 

be enough to show a violation. The court, he contended, 

would have to look at the entire situation, the total context, 

to determine whether minorities were deliberately shut out 

of the system. A violation would exist where minority voters 

were substantially and systematically excluded from an equal 

opportunity for meaningful participation in the political 

process. Also, Armand Derfner, Director of the Voting Law Policy 

Project of the Joint Center for Political Studies testified 

on February 2, 1982, that 

the amended Section 2 adopts a clear test 
which cannot give rise to the fears expressed 
by some witnesses and Members of the Sub­
committee. It restores the test (commonly 
known as the test of White v. Regester) that 
was in use for a decade before Mobile v. Bolden 
dramatically changed the law. 

The principle concern is that the new language in 

amended Section 2 of the House bill and S.1992 is susceptible 

to a broader reading than suggested by the foregoing testimony 

a reading that could well lead to a "proportional representation" 

standard. In order to remedy such concerns so as to ensure that 
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- 5 -

Section 2 will not be misread, but rather will be understood 

to reach discriminatory conduct as contemplated under the 

White-Zimmer standard, the provision should be clarified to 

make the intent of Congress unmistakable in this regard. 

The proposed clarification would add to Section 2 the 

language used by the Supreme Court in White v. Regester, so 

as to remove all controversy as to the governing test for 

the resolution of dilution lawsuits brought pursuant to 

Section 2. Consistent with legal precedents, the House 

passed proviso has also been modified to focus on the electoral 

success of candidates supported by a minority group rather 

than members of the group itself. This proposal is set 

forth in the attachment. 



Sec.2(a) No voting qualification or prerequisite to voting or 

standard, practice or procedure shall be imposed or applied by 

any State or political subdivision in a manner which results in 

a denial or abridgement of the right of any citizen of the United 

States to vote on account of race or color, or in contravention 

of the guarantees set forth in section 4(f)(2). In determining 

whether a violation of this section has been established, the 

court shall consider the totality of the circumstances surrounding 

the imposition and application of such voting qualification or 

prerequisite to voting or standard, practice or procedure. Nothing 

in this Act shall be construed to permit a remedy effectively 

requiring that candidates of any race, color or language minority 

must be elected in proportion to the total number of citizens of 

that.race, color or language minority in the population of a State 

or political subdivision. 

(b) It• shall be an affirmative defense to a claim for relief under 

this section that a voting qualification or prerequisite to voting 

or standard, practice or procedure was imposed and applied for a 

purpose other than to deny or abridge the right of any citizen to • 

vote on account of race, color, or membership in a language minority 

and serves a rational governmental interest. The defendant shall 

establish such defense by a preponderance of the evidence. The 

court shall consider evidence that any nondiscriminatory purpose 

proffered pursuant to this subsection is a pretext for a voting 

qualification or prerequisite to voting or standard, practice or 

procedure which denies or abridges the right of any citizen to vote 

on account of race, color, or membership in a language minority. 



. . 
". 

SEGTION-BY-SECTION SU!v'i.MARY OF COMPROMISE AMENDMENT 

The icompromis~ amendment would amend Section 2 of the Voting 
Rig~ts Act by dividing it into three new subsections, as 
follows: 

Subsection (a) (1) would retain the existing.language of Section 2 
which prohibits a state or political subdivision from im-
posing or applyi,ng any voting practice or procedure "to 
deny or abridge the right of any citizne t~ vote on account 
of race, color, etc. As interpreted by the Supreme 
Court in Mobile, this language _prohibits'bnly intentional 
discrimination. 

Subsection (a) (2) would retain the· language of the.House 
amendment to Section 2 which prohibits a $tate or political 
subdivision from imposing or applying any votinq practice 
or procedure "in a manne~ which results in a denial o~ · 
abridgement of the right .to vote on account of race, color,'' 
etc. 

Subsection (b) would define how a violation of the "results" 
standard in subsection (a) (2) is proved. The language is 
taken directly out of the ~hite v Regester decision- and it 
makes clear that the issue to be decided is access to the 
political process, not election results. It also includes 
a strengthend disclaimer conerning the proportional represen­
tation issue. Specifically, it.provides that' the extent to 
which membe_rs of a protected class have been elected to 
off ice is one circumstance to be considered under the 
results test, but that nothing in the section should be 
construed to require proportional ~epresentation. 

The compromise amendment is consistent with the Administration's 
compromise in the sense that it focuses ·on the ·case of White 
v Regester as articula.tinq ·an appropriate s:!:andard to be 
used in Section 2, cases. It differs from the Adminstration's 
proposal in tha~ it makes clear that the White standard · 
is a "re sults" standard, in the s e nse thal proof of dis- · 
criminatory purpo s e is not r e quired .. 

,. 
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TEXT UY c u ;•U-' J-i.U J>j_l_ ;::,r.. 

Section 2 is amended to read as follows: 

Section 2 

(a) No voting qualification or prerequisite to voting 

or stand.ard, prac,tice or procedure · shall be, imposed or 

applied by any State or political subdivi&ion (1) to 

deny or abridge the right of any citizen of the United 

States to vote.on account of race or color, or in con-

travention of the guarantees set ~orth in section 4(f) (2); 

or (2) j.n a manner which results.in a · d~nial ~r abr{dgement 

of the right of any citizen of the United States to 
. 

vote ~n account of race or color, or in contravention of , 

the guarantees set forth in section 4 (f) (2), as provided 

in subsection (bf. 

(b) A violation of subsection (a)· (2). is established if', 

based on the totality of circumstances, it is shown that 

such voting qualification or prerequisite to voting or 

standard, practice, or pro~edbr~has been imposed or ap-

plied in such a manner that the political processes leading 

to nomination or eiection in the state or poiitical sub-

division are not equally open to ·participation by members 

of a class of citizens protected by subsection (a): that 

its members have less opportunity than other members of 

the electorate to . participate in the. political process 

and to elect representatives of their choice. The e xte nt 

to which members of a protected c~ass have been elected 

to o f f ice in the State or political subdivr~ion is one 

" c ircums tance" which may be ~onsidered, provided that 

nothing in this section shall be construed to require that 



members of a protected class must be elected in numbers 

equal to their proportion in the population. 

\ 
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Analysis of Proposed Language for Section 2 of the 
Voting Rights .Act 

The proposed bill would retain th~ current language of 
Section 2 of the Voting Rights Act as Section 2(a). and add 
an "explanatory" section 2(b). This clever piece of draftjng 
would probably nullify all the efforts of those who have 
struggled for a strong Voting Rights bill, because the Supreme 
Court would likely construe it not as a return to a pre-Mobile 
non-intent test. but as a confirmation· and clarification of 
the intent test. i.~ .• a codification of Justice Stewart's 
plurality opinion in Mobile. · 

This paradox comes about because of the peculiar use of 
White v. Regester. Whereas proponents of the "results" test 
in the House-passed bill have ~ade it crystal clear that test 
means the test of White v. Regester and Zimmer v. McKeithen cs 
those cases were universally understood for years -- ~o require­
ment of intent -- the new proposal co-opts particular :language 
of White v. Regester for the erroneous claim of Brad Reynolds 
and Senator Hatch that White (and all the other pre~Mobile cases} 
required purpose always. · 

If this ambiguity is not eliminated, the whol.e purpose of 
returning to the White standard is undermined. This is why 
the "results" language of the House bill must be retained, and 
why out-of-context language must be avoided -- even ff it is 
from a good case. 

The basic problem is that the language of Section 2 that 
was interpreted by the Supreme Court in Mobile would remain 
unchanged {i.e., it would not have the "result" phrase inserted). 
It is .. a basic principle of statutory construction that where 
language that has been construed by a court remains unchanged, 
the co~rt's interpretction is thereby ratified. In simple 
terms, if the language doesn't change, the meaning stays the 
same. This principle can be modified if language is add.ed. 
which clearly commands a different meaning of the language 
that has been construed, but the language .in the proposed 
Section 2(b} does not do that at all. Rather, it simply 
amplifies the sentence construed in Mobile, thus suggesting 
the interpretation that Congress was simply clarifying the 
confusion of the multiple opinions in Mobile by codifying the 
Stewart plurality opinion. 

.. Equality In_ .a Free, Plural, Democratic Society .. 
. · 
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• ~ The fact that the added language is taken from White v. Reoester, 
doesn't help. White vs. Reqester. of course did not require proof of 
discriminatory intent. (There was no proof of discriminatory intent in 
the case; ~ourts and commentators universally viewed it as not requiring · 
intent; and perhaps most telling, the Supreme Court Reportei did not see 
any such requirement, for his headnote read "3. The District Court's order 
requir,ng disestablishment of the ~ultirnember districts in Dallas and ~exar 
Counties was warranted in the light of the history of political discrimina­
tion against Negroes. and Mexican-Americans residing, respectively, in those 
counties and the residual effects of such discrim1nation upon those groups. 
Pp. 9-14. 11

). •• 

Nonetheless, Justice Stewart's plurality opinion in Mobile, under 
judicial compulsion to reconcile new decisions with past cases, described 
White as "consistent" with an intent analysis (without quite claiming that 
proof of intent had been required in that case), and selected two specific 
sentences fro!TI White for support for this position. Those are the very 
same sentences inserted in the new proposal for a Section 2(b). Therefore, 
by repeating language which the plurality opin_ion in Mobile cited to support 
its "intent" holding (even though out of context), the proposed Section 2{b} 
would be interpreted as supporting, not changing, the "intent" requirei:nent 
of Mobile. (If this language were included in the report, though, where it 
would be put in context by a fuller description-of White, the danger could 
be minimized.) · · 

The danger that the proposed language would· be used to support a 
ratification of the Mobile plurality opinion is accentuated by the fact that 
Brad Reynolds and Senator Hatch have continually characterized White.as an 
"intent" case; {Reynolds has even characterized Zimmer vs. tkKeithen as an·· 
intent case, which no one else has ever done.) Senate testimony of Brad. 
Reynolds,. pp. 52, 73, 93, 113, 125(March1, 1982) . . Their pos_ition makes 
the proposed amendment even more dangerous, because of another settled 
doctrine of statutory construction: generally, only the explanations .of a 
bill's supporters count, while the views of opponents are discounted for a 
variety of sound reasons. If the proposed bill ~ere adopted with the support 
of Brad Reynolds. and Senator Hatch, their explanations of it - - which would 
quite likely characterize it- in purpose.terms -- could count as much in. 
setting the meaning of Section 2 as the views of the supporters of the 
House-passed bill, or even more, since with the crucial language in 
Section 2(a) unchanged from current law, the language would be theirs and 
and not ours. 

Jn short, this language could well simply codify the "intent" require­
metn of Justice Stewart's opinion in Mobile. 

(Significantly, this language does n9t include the words "designedly 
or otherwise," which were in Fortson v. Dorsey, Burns v. Richardson, and 
Whitcomb v. Chavis, all of which were ~ited approvingly in White v. Regester). 
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SUMMARY ON COMPROMISE AMENDMENT 

I 

BackgrouMd 

As you are aware, the most controversial provision of the House­
passed Voting Rights Act bill concerns a proposed change in Section 2. 
Section 2 contains a general prohibition against discriminatory voting 
practices. It is permanent legislation and applies nationwide. In 
the 1980 case of Mobile v Bolden, the Supreme Court held that Section 2 
prohibits only intentional discrimination. The· House bill would amend 
Section 2 to prohibit any voting practice having a discriminatory ''result". 

Much of the intent/results controversy has evolved around whether the 
Mobile case changed the law. Prior to Mobile, the courts used an 
"aggregate of factors" or "totality of circumstances" test in voting 
rights cases. The leading cases articulating this standard are the Supreme 
Court case of White v Regester, and the Fifth Circuit opinion of Zimmer v 
McKeithen. According to Zimmer and White, the standard to be applied 
was whether, based on an "aggregate of factors" the "political processes 
were not egually open to the members of the minority group in guestion". 
And the "factors" loo ked at by the c ourts in this line of cases included 
indicia of intentional discrimination, as well as the "result" of the 
challenged voting practice. 

Proponents of the "result" standard in Section 2 have argued tha t the 
White/Zimmer "aggregate of factors" test was a "results" test, which the 
subsequent Mobile case drastically changed. Thus they have a rgued that 
by placing a results standard in Section 2, the courts will return to use 
of the White/Zim.~er test. Intent advocates, on the other hand, have 
pointed to language in the Mobile decision indica_sir(g thatA~hite was 
e ssentially an "intent" case. Thus they h~ve c;rgued 'th(:!_~ the White/Zimmer - _ ___., . 

approach was simply an articulation of various objective "factors" which 
could be relied upon to circumstantially prove discriminatory intent. 

Key Provi s ions of the Compromise Amendment 

Because neither side of the intent/results controversy has expressed 
disagreement with the pre-Mobile case law, we have simply codified that 
case law in our compromise amendment. Specifically, the compr omi se would 
add a new subsection to Section 2 explicitly stating that a violation of 
that section is established when, based on an ''aggregate o f factors", it 
is shown that the "political processes leading to nomination and election 
are not equally open to par ticipation by a minority group". The subsection 
then provides a nonexclusive list of factors to be considered by the courts, 
the same - factors articulated in White and Zimmer. These factors a r e : 

1. Whether t h e re is a history of official voting discrimination 
in the jurisdiction; 

2. Whether elected officials are unresponsive to the needs of the 
minority group ; 



3. Whether there is a tenuous policy underlying the juris­
dictions' use of the challenged voting practice; 

4. The extent to which the jurisdiction uses large election 
districts, majority vote requirements, anti-single shot 
provisions, or other practices which enhance the opportunity 
for discrimination; 

5. Whether members of the minority group have been denied 
access to the process of slating candidates; 

6. Whether voting in the jurisdiction is racially polarized; 

7. Whether the minority group suffers from the effects of 
invidious discrimination in such areas as education, 
economics, employments, health, and politics; and 

8. The extent to which members of minority groups have been 
elected to office, but with the caveat that the subsection 
does not require proportional representation. 

The Compromise Amendment is .Neither an Intent Test nor a Results Test 

In our opinion, the pre-Mobile case law, and thus our compromise amendment 
codifying this case law, represents neither an '·'intent" standard nor a 
"results" approach. Nowhere in the pre-Mobile case law did the courts 
state that a plaintiff must prove that the challenged voting practice 
was motivated by an intent to discriminate. But similarly, nowhere did 
the courts state that they were applying a "results" test. 1 Rather, the 
touchstone of these cases, and of our comp romise amendment, is whether 
certain key factors have coalesced to deny members of a particular 
minority group access to the political process. Neither election 
results, nor proof of discriminatory purpose is determinative. Access 
is the key. 

Politically, we think the compromise will be attractive. The civil rights 
groups have repeatedly stated that a return to the pre -Mobile case law is 
all they want, and in drafting the amendment, we have made every e ffort 
not to deviate from the case law. Further, the amendment carefully 

1 Under the traditional "effe cts" or "results" test applied, for i nstance, 
unde r Title VII of the Civil Rights Act o f 1964, the focus of inquiry is 
whether statistically, the challenged practice has had a disparate impact 
on a particular minority group. The pre-Mobile courts consistently empha­
sized that such statistical disparities, i.e., in the voting context, the 
lack of propora tional repre sentation, was not determinative, but rather 
only one factor, among meny, to be conside red. 



avoids any possible interpretation that it could require proportional 
representation, or that it would impose an "effects" test similar to 
that employed under Title VII. The first sentence makes clear, as did 
the White and Zimmer opinions, that the issue to be decided is equal 
access to the political process, and that this determination is to be 
based on an aggregate of factors, not simply election results. Similarly, 
the extent to which minorities have been elected to office is listed as 
only one factor to be considered, and it is accompanied by an express 
disclaimer that the subsection does not mandate proporational repre­
sentation. 

SB:pab 
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Section 2 of the Voting Rights Act 

(House amendments indicated in 
italics and brackets) 

TITLE I-VOTING RIGHTS 

(o~o Yoting q1rn.Jific:1tion or,rrcr-eqnisite to :'oting) or st.R.l1d­
arct-;-pra.ct1ce, or procedure shall be 1mpoS<»d or a.pplwd by nny St.ate 
or political subdivision [lo deny or abridge] in a manner which results 
in a. denial or abridgement of the right of nny citizen of the United 
States t.o vote on nccount of race or color, or in contravention of the 
giiarantees set forth in section 4(f) (2) . The fact that members of a 
minority group have not been elected in numlJers equal to the group's 
proportion of the population shall not, in and of itself, constitute a 
vio"lation of thi.s sect.ion. · 

• • • • • • • 
SEC. 4.1 (a) To a ure that the right of c~·ti ns of the United St.ates 

to vote is not denied o abri<lge<l on acco11n f race or color, no citizen 
shall be denied the righ o vote i.n any F e eral, State, or local election 
because of his failure to c nply with a · test or device in any State 
with respect to whicl1 the c enninat" ns have been made under Lhe 
first two sentcnr:es of s11bsect1 . (b or in any political subdivision 
with respect to which such cletc · ntions have been made as a sepa-
r:ite unit, unless the Fnitcd Sta District Comt for the District of 
Columbia in an action for n cln tory ju<lgment brnught by such 
S!.ate or subdivision agains the uni d St11tes h11s determined that 
no such test. or oevicc has K'en useu du . 1g the [sennt.een] nineteen 
yc·a rs preceding the fili of tl1c action the purpose or with the 

--·-··----
• The Bmeotlment• malle l.,· •uh-~d!oo (a) or !Le fin;\ -~ct!on or this Act •hall tak~ 

,." .. cl on tlu· date Of enectrn..-n.t of the Act. 

lJ1tt..\, UCJ&)ft.J::) or hUlJU~ 

color, or in cont n\Tcn~ 
through the use of t 
territory of such plai 
. • :t 

Sft. 4.' (a) (J) To 
St.ates to vote is not. ( 
no citizen sh11ll be dei 
]ocal election bee.a use 1 
in any State with resp 
under. the first. f\T"O sci. 
di1;i..sion of s11ch Stat( 
determirwi.ions were ,' 
determinuiions were ~I 

• . I 
~cparatc u.nit, or rn a_ 
such determinations ] 
United St.ates Distris 
action for a d eclani tor; 
against the Unite.cl Su 
has been used during! 
act.ion for the purpose 
right to Y-Ot..e on acro1 

dl'claratory jud6'1Ticntl 
period of nineteen ) ' Cl 

court of the unit~d ( 

2 The .e.rnror'm<'nt madr b,.. 
110 .~llj.'UOt 6, 198(. . 



House Report Excerpt 
28 

since in some areas, the percentage of adults living on Indian lands 
who are not fluent in English may range as high as 60 to 70 percent. 

Claims that providing language assistance in the electorul process 
promotes cultural segregation were described as "sadly, woefully, and 
overwhelmingly in error." 89 Testimony clearly showed that contrary 
to such claims, such assistance has the effect of bringing into the in­
tegral and integrated workings of communities, with substantial lan­
guage minority populations, i-a sense of comra.dery, and participatory 
democracy." ao 

Further belying such claims is the hi~h degree of participation by 
!11exican American citizens in the political process within the State 
of New Mexico. New .Mexico, with an Hispanic population of 36.6 
percent, has provided bilingual voter assistance almost continuously 
since it became a state. As a consequence, New Mexico is the only (main­
land) state in which Hispanics hold statewide offices-in fact, they 
hold 40 percent of such positions; it also has the largest number of 
Hi::;p11nics elected to office-35 percent of its State Senators, 28 percent 
of it.s State Representatives, and 30 percent of its County Commis­
sioners are Hispa.nics.91 No other state approaches this degree of inte­
gration of Mexican-American citizens into its political system. One 
witness concluded that such political integration "moves us toward a. 
more united and harmonious country." 92 

It is on the basis of all of this evidence that the Committee believes 
it necessary to extend the Section 203 provisions at this time. 

Language assistance is provided to address the vestiges of voting 
discrimination against language minority citizens and is an integral 
part of providing the protections which the Act has sought to extend to 
all minorities. 

.AMENDMENTS TO SECTION 2 OF THE ACT 

As discussed throughout this report, there are numerous voting 
pructices and procedures which result in discrimination. In the covered 
jurisdictions, post-1965 discriminatory voting changes are prohibited 
by Section 5. But, many voting and election practices currently in ef­
fect are outside the scope of the Act's preclearance provision, either 
l>ecause they were in existence before 1965 or because they arise in 
jurisdictions not covered by Section 5. 

Under the Voting Rights Act, whether a discriminatory practice or 
{, procedure is of recent origjn affects only the mechanism that triggers 
\ ( relief, i.e., litigation or preclearance. The lawfulness of such a practice 

1 
should not vary depending upon when it was adopted, i.e. whether it is 

' a change. Yet, while some discriminatory practices and procedures have 
lieen successfully challenged under Section 2 of the Voting Rights Act, 
th6 Supreme Court's interpretation of Section 2 in City of jl,f obile v. 

•The llouorable Darunra Jort.hi.n, tonuer ~lemuer, U.S. llou•e or Representatives (June 
IH ll eorln~). 

'°Id. 
"1'P•tlmony of the Honorable Roberto Mondragon, Lieutenant Governor of New Mexico 

(lleorlu~ or May 13). 
"'l'l'ollmony or the Honorable Robert Abrams, Attorn~y General or tbe State of New 

\'urk (Jl~arlng of June 18). 
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Bolden 98 has created confusion ns to the proof necessary to establish 
a violation under that section.9• 

Prior to Bolden, a violation of Section 2 could be established by 
direct or indirect evidence concernin9 th.e context, natu~e. and result 
of the practice at issue. I n Bolden, J ust1ce Stewart, wntmg for the 
plurality, construed Section 2 of the Act as merely restating the pro­
hibitions of the Fifteenth Amendment. The Court held that a chal­
lenged practice would not be unlawful under that section unless moti­
vated by discriminatory intent. The Committee does not agree with 
this construction of Section 2 and believes that the intent of the section 
should be clarified. 

Section 2 of H.R. 3112 will amend Section 2 of the Act to make clearr) 
that proof of discriminatory purpose or intent is not required in cases 
brought under that provision. Many of these discriminatory laws have :r. 
been m effect since the turn of the century.9~ Efforts to find a "smoking) 
gun" 90 to establish racial discriminatory purpose or intent are not 
only futile,9 r but irrelevant t-0 the consideration whether discrimina­
tory has resulted from such election practices. 

The purpose of the amendment to section 2 is to restate Congress' 
earlier intent that violations of the Voting Rights Act, including Sec­
tion 2, could be established by showing the discriminatory effect 98 of 
the challenged practice. In the 1965 Hearings, Attorney General 
Katzenbach testified that the section would reach any kind of prac­
tice ... if its purpose (YI' effect was to deny or abridge the right to 
vote on account of race or color." 90 [emphasis added] As the Depart­
ment of Justice concluded jn its amicus brief jn Lodge v. Buxton,10 0 

applying a "purpose" standard under Section 2 while applying a " pur­
pose or effect" standard under the other sections of the Act would frus­
trate the basic policies of the Act. 

By amending Section 2 of the Act Congress intends to restore the 
pre-Bolden understanding of the proper legal standard which focuses 
on the result and oonsequences of an allegedly discriminatory vot ing 

11 446 U.S. M 119110) . 
14 Comvnre Mo.lUl/an T . Eacambta Oount11, Plorl<ln, 638 F.2d 1239 (:Ith Cir. 1981 ) , wlt b 

Lodge v. Buzton, 639 l!'.2d 13:18 (!Ith Cir. 1981), Orou v . Baxter, 639 F.2d 1383 (!Ith Cir. 
1981), antl Thomasvill~ Branc/1 N.ti.tiOP T, Thoma• Oount11, Georgia, 6311 F.2tl 131H (:;th 
Cir. 1111<1 l. 

'"Hnarlngs, June 24, 1981 C. Vann Woodward, J. Morgan Konssc r. 
.. ld. , J. Marean Kouaaer, iame• Dlncksber; Lodge v. Buzton, !l30 F.2d 13:18 (:Ith Cir. 

1981 ), 
"'The Supreme Court and commentatorR have noted that l~i:islntlve motlvntlon Is often 

Impossible to uscertaln, reliance upon this atandnrd le futl f~ . nnd Its nppllcntlon ma y 
lend to un<Jeslrnhle and unwanted results. See Palmer T. 7'/lompion, 403 U.S. 217, 225 
(1971) l"lt Is dl!Hcult or Impossible for any court to dPtermlne the 'sole' or 'domlnnnt' 
motivation behlucl the <·holces or a group ot le1,"lalotora. Furthermore, there la an eleme11t 
ot futility In n Jucllcl1tl attempt to lnvalldnte a l"w because or the bnd mo ti ves ot It• 
~up11ortera. Jr tbc l•w Is struck down for thla renaon .. • It woul<l pre.• umnbly be vn lld 
n• soon •• the Jci:l• lnturP. or relevnnt i:overnlng bocly repasse<I It for dllferent ren~on•. ") f. 
Unlle1l f:ltote1 "· O' Brien, 391 U. l:l. 307, 383-84 (1008) ("Inquiries Into congre•• loua 
motive• or purpo~es are a huz11rdous matter ... Whnt motivates one lcg lslntor to mnke 
a spee~b about n statu te Is not nece•sarlly wha t mot iva tes s cores of others t o enact It, 
ond the •tukee nre autllclently high for us to eschew gue.swork."); Note, Dt1crlmh1ato111 
l'urpo1e uncl Dllproport tonote Impact : An A81eumcnt After F tene11, 79 \ :01. L, Rev. 1:11 0, 
n. 24 (l!J70 ) ; I'. Brest, Palmer T homp•on : An AIJfJroach lo the Problem o/ Un con•l itu· 
ttonal l,ogl1/ati 1>~ Motfre, l 971 Sup. Ct. Rev. 95; .J. !!, El.1·, L eyll latlve and Admintat ro t lvo 
Motlvatlon '1> Oon8lituttona/ LtJW, 79 Yale L.J . 12<•5, 1212-17 (1070 ) . 

"See Committee H earings, 1081, l>lemornndum From: Hlro•hl Motom ura, T o: Solly 
Deter mun. 

'"'Heorlnj\' on S. l~fl4 before the Committee on the Judlclury, United States Sennte, 80th 
Cong., J st Sess .. pp, J 0 t - fl 2 ( 1116~ ) . 

""'639 F .2d, 1358 (5th Cir. 1981). 
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or electoral practice rather than the ri.ntent or motivation behind it.101 

Soction 2 prohibits any voting qualification, prerequisite, standard, 
practice or procedure .which .is di.scriminat9ry against racial and lan­
guage minority group persons or which has been used in a discrimina­
tory manner to deny such persons an equal opportunity to participate 
in the electoral process. This is intended to include not only voter reg­
istration requirements and procednres, but also methods of election 
and eledoral structures, practices and procedures which discrimi­
nate.102 Discriminatory eleotion structures can minimize and cancel 
out minority voting strength as much as prohibiting minorities from 
registering and votmg. Numerous empirical studies based on data col­
lected from many communities have found a strong link between at­
large elections and lack of minority representation. 105 Not all at-large 
election systems would be proh:ihited under this amendment, however, 
but only those which are imposed or applied in a manner which accom­
plishes a discriminatory result. 

The proposed amendment does not create a right of proportional 
representation. Thus, the fact that members of a racial or language 
mmority group have not been elected in numbers equal to the grouy's 
Jll'Oport10n of the population does not, in itself, constitute a violation 
of the section although such proof, along with other objective factors, 
woulil be highly relevant. Neither does it creaite a right to proportional 
rcr,rt>sentation as a remedy. 

!'his is not a new standard. In determining the relevancy of the evi­
<lence the court should look to the conrtext of the challenged standard, 
prnctice or procedure. The proposed amendment ·avoids highly subjec­
tive factors such responsiveness of elected officials to the minority 
community. Use of this criterion creates inconsistencies among- court 
decisions on the same or similar facts and confusion a:bout the law 
among- government officials and voters. An aggregate of objective fac­
tors should be considered such as a history of discrimination affectring 

>the right to vote, racially polarity voting which impedes the election 
opportunities of minority group members, discriminatory elements of 
the electoral system such as at-large elections, a majority vote require­
ment, a prohibition on single-shot voting, and numbered posts which 
enhance the opporitunity for discrimination, and discriminatory slat­
ing or the failure of minorities to win party nomination.104 All of 
theso factors need not be nroved to establish a Section 2 violation. 

The amended section . would continue to apply to different types 
of election problems. It would be illegal for an at-large election 
scheme for n particular state or local body to permit a bloc voting 
majority over a substantial · period of time consistently to defeat 
minority candidates or candidates identified with the interests of n. 
rncial or language minority . .A districting plan which suffers from 

io1 The slternatlve standard ot pro\•lng that a ,·ottni:- practice or procedure Is unlawful 
Ir H 1•l•crlml11atory 11urpose wu a motll·atlu~ tnctor would ltlll be a1·11lh1ble to olalntl!fa 
In •1wh C••••<. Ao the Supreme Court h•ld In Vtllaot o/ Arllnoto11 llrl"ht• '" Jlelropollfon 
llou.i110 lJtv. Corp., 420 11.S. 2:12 (I 977). plttlntl/fH w ould not be reQu lred to prove thnt a 
1llol'rlmln•tlon purpose wu the 1o le, t10111111a11t , or even the prlmnr.r purpo•e tor the 
l' halleni;ed practice or procedure, but only tlult It ha1 been a motivating tnctor In the 
lit..'<"l:ilon. 

'"'Ree .Hltn v. State Board of Rlecllon1, 3911 U.!'l . :!H. 509 (10691. 
'"' Soe dl•cuulon In pre\' lous sect ion Pntlt let1 fli•crlmlt1ator11 Afetlinlfa o/ Election. 
, .. Th••e ohJect lvt •tnnd•r<h r.ly on lV/lite ' " Re11eattr, 412 U.S. 7~5 (1973) but la not 

controlling alnce It eat11bll1bed a con1tltutlon11l violation . 

l 
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these defects or in other ways denies equal access to the political 
process would also be illegal. 

The amendments are not limited to districting or at-large voting. 
They would also prohibit other practices which would result in un­
equal access to the political process.10~ 

Section 2, as amended, is an exercise of the broad remedial power 
of Congress to enforce the rights conferred bv the Fourteenth and 
Fifteenth Amendments. In South Carolina v. Katzenbach, 383, U.S. 
301, 325-26 (1966), the Supreme Court held that under these pro­
visions "Congress has full remedial powers to effectuate the con­
stitutional prohibition against racial discrimination in voting." Pur­
suant to its authority to enforce the Fourteenth and Fifteenth Amend­
ments, Congress has the power to enact legislation which goes beyond 
the specific prohibitions of the Fourteenth and Fifteenth Amend­
ments themselves so long as the legislation is appropriate to fulfill 
the purposes of those constitutional provisions. Fullilove v. Klutz­
nick, - U.S. -- (1980); City of Rome v. United S tates, 446 U.S. 
156, 173-78 (1980); South Carolina v. Katzenbach, su'fra. This in­
cludes the power to prohibit voting and electoral practices and pro­
cedures which have rncially discriminatory effect. City of Rome v. 
United States, supra,- Fullilove v. Klutzniclc, supra. 

The need for this legislation has been amply demonstrated. This 
legislation is designed to secure the right to vote of minority citizens 
without discrimination, and to eliminate "the risk of purposeful dis-. 
crimination." City of Rome v. United S tates, 446 U .S. 156, 177 (1980). 
Discriminatory purpose is frequently masked and concealed, and 
officials have become more subtle and more ca.reful in h.iding their 
motivations when they are racia1lly based.100 Therefore, prohibiting 
voting and electoral pmctices which have discrimina.tory result is an 
appropriate and reasonable merthod of attacking purposeful discrim­
ination, regardless of whether the practices prohibited are discrimina­
tory only in result. Cf. City of Rome v. United States, supa, at 
176-78; Oregon v. Mitchell, 400 U.S. 112, 132-33 (opinion of Black, 
J .. ); id. at 144-47 (opinion of Douglas, J .); id. at 216-17 (opinion 
of Harlan J.); id. at 2:n-36 (opinion of ·Brennan, White, n..nd 
Marshall, .J.T. ) ; id. at 282-84 (opinion of Stewart, J., joined by 
Burger, C.J., and Blackman, J.). Voting practices which have a 
discriminatory result also frequently perpetuate the effects of past 
purposeful discrimination, and continue the denial to minorities of 
eqnnl access to the political processes which was commenced in an 
era in whiC'h minorit ies were purposefully exclude<l from opportuni­
t.ice to register and vote.1 01 These Section 2 Amendments n.lso provide 
an appropriate and reasonable remedy for overcoming the effects of 
this past purposeful discrimination against minorities. Cf. City of 
Rome, supra,- Oregcm v. litit.chell, supra. 

,.. For example, a violation would be proved by ehowlng t hat election ofllcl11la made 
aboentee ballots available to white citizens withou t a c orrespondl ni: npportun lt v lielnir 
given to minority citizens Almllnrl y alt u11ted. As • n other exam pl e. pu r l'!n g or vot e r r eg· 
l•tratlon rolls w ould violate Section 2 Ir plalntllh •how 11 r•sult wh le h demonstrnblv 
illsnd1·antai:eo minori ty votero. Only purges havlni: n <llsrr1mln n tory resu l t are prohl lilt e1!. 
'rhc n111Jorlty vote r equirement would a lso lie prohibited under the fttHn <h1r<I• ar>p llcnble 
to other dlscrlmln11tory vote d il ution•. 

, .. 6ee, e.g., AfcJll /lon v. E1oamblo Cou.ntv, Plorld11, 6~11 F .2d 12~n . 1246 n.111 (:Ith 
Cir. 1081); Robl>,.on v . H f, o/ t. R ealty, lnc., 111 0 I". 2d 10:12, 1043 ! 2d C ir. 1078) . 

'°' s~. e.g., Kir ku11 v. Board o/ Superviaor1 o/ Hinda Countv, Jllarlulppl, 1504 1".2d 
139 (Otb Clr.1977) (en bone), cert. denled,434 U.S. 968 (1977 ) . 
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It is int.ended that citizens have a private cause of action to enforce 
their rights under Section 2. This is not int.ended to be an exclusive 
remedy for voting rights violations, since such violations maor also 
be challenged by citizens under -!2 U.S.C. §§ 1971, 1983 and other 
voting rights statutes. If they prevail they are entitled to attorneys' 
fees under 42 U.S.C. §§ 1973Z ( e) and 1988. 

.AMENDMENTS TO SEC,'TIO~ 4 (a)· OF THE .ACT 

Over the past century, The Congress repeatedly has enacted leg­
islation in an attempt to secure the guarantees of the Fifteenth 
amendment. The Enforcement Acts authorized the executive branch 
to enfranchise newly emancipated black; the results were dramatic. 
Under the Hayes-Tilden Compromjse the Fe.deml government ac­
quiesced to pressures of sta.tes' promises to diligentJy enforce the 
Civil War Amendments. Upon repeal of the Enforcement Acts dis­
franchisement of blacks was swift and complete, and until the Voting 
Rights Act of 1965, enforcement of the fifteenth amendment was left 
to the judicial branch. 

The legislative history for the 1965 Act makes clear the in.ability 
of one branch of govemment to effectively enforce that right, despite 
congressional acts streamlining the judicial process for voting rights 
litigation.108 

Pursuant to Section 2 of the Fifteenth Amendment Congress passed 
the Voting Rights Act of 1965. The Act gave the executive branch 
a greater role in enforcing the right to vote and strengthened judicial 
remedies in voting rights litigation. · 

Disturbed at the lack of progress in minority participation within 
the political process in the covered jurisdictions, Congress in 1975 be­
gan to explore alternative remedies. Proponents of these different 
remedies argued that the Voting Rights Act, as written, provided no 
incentive for the covered jurisdictions to do other than retain existing 
voting procedures and methods of election. The record showed that 
frequently the changes which did occur continued the effects of past 
discriminatory voting practices. After exploring these proposals, Con­
gress chose not to adopt changes in the Act's remedies at that time. 

After listening once again to the litany of discriminatory practices 
and procedures which continue to dominate these covered jurisdictions, 
the Committee determined that some modification of the Act was 
necessary to end the apparent inertia which exists in these jurisdic­
tions. 

The Committee believes these proposed changs to the bailout provi­
flion, set forth in H.R. 3112, as amended, will provide the necessary 
incentives to the covered jurisdictions to comply with laws protecting 
the voting rights of minorities, and to make changes in their existing 
voting practices and methods of election so that by eliminating all dis­
criminatory nractices in the elections process increased minority pa.r­
tiripation will fina.lJv be realized. This is a reasonable bailout which 
will permit jurisdict.ions with n genuine record of nondiscrimination 
in voting to achieve exemption from the requirements of Section 5. 

A mnjor change in current ·law iR that counties within fully covered 
f.tf\fl'R will lw nllow(ld to filo for linilo11t. in<lopC'nclC'nf ly from tho 8t.n.tc. 

.... 16 Stat. 140. 
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The amendment does retain the concept that the greater governmento 
entity is responsible forthe actions of the units of government withii 
its territory, so that the State is bo.rred from bailout unless all of it 
counties/parishes can also meet the bailout standards; likewise, an; 
county .bailout would be :baned unless units within its territory coul1 
meet the standard. · 

Because of the continuing record of voting rights violations whic] 
has been presented to the Congress in 1970, 1975 and at this time, 11n1 
further documented in numerous studies and reports, the jurisdict io: 
is required to present a compelling record that it has met the umende1 
hailout standards. 

The amended bailout provisions become effective on August 6, 198~ 
From August 6, 1982 to August 5, 1984, the jurisdictions will be re 
quired to comply with the current bailout provision. This 2 year delo.: 
will allow the Department of Just ice to cont inue to effectively enforc 
Section 5 and also make necessary preparations and decisions about re 
sources to respond to these bailout suits. 

ALTERNATIVE PROPOSALS . 

In addition to H.R. 3112, as reported to the House, other proposal 
to amend the Voting Rights Act of 1965 ' are addressed in the Com 
mittee record. Some of these proposals were contained in legisl11tio1 
before the Subconunittee on Civil and Oonstitutional Rights. 
Judicial,ly Ordered PrecleararuJe 

Under current law, once a jurisdiction is brought under the coverag 
of the special provisions of the Act (according to the 1965, 1970, o 
1975 triggers) the jurisdiction must automatically subm~t or preclen. 
all of its proposed electoral changes, either to the Attorney General o 
to the District Court for the District of Columbia; most changes ar 
precleared with the Justice Department. This process is commonl; 
referred to as the automatic, administrative preclearance procedun 
or more simply, preclearance. In addition, current law provides tha 
administrative preclarance may be required for a period of time, a 
part of a judicially imposed remedy, in areas not automn.tico.lly su1:: 
Ject to the special provisions ofthe Act. 

· A proposal to replace existing procedure with a judicially impose 
preclearn.nce process was discussed in the hearings.108 Under this pre 
posal, admimstrative preclarance would be imposed by a court a.nJ 
where in the country, if it made a judicial finding that a pattern o.n 
practice of voting rights abuses existed in n specific jurisdiction. 

The hen.ring record demonstrates most emphatically that the e.ffec 
of this approach would be to signify a return to the pre-1965 litign.tiv 

·approach, which the legislo.tive history of the 1965 Act showed-to l: 
most ineffective in protecting the voting rights of minorities.11° Th: 
proposal would mean that for each of the currently covered jurisdi1 
tions, which number over 900, a lawsuit would have to be mitin.te 
to require the jurisdiction to submit. Given the overwhelming evidenc 
of a continuing pattern and practice of voting discrimino.tion agnirn 

"'On Mfty 8, JT.R. 3473 wna lntro1luccd by ncpreaentatlve JJy1le to turther clarl1 
th~ ch11n11•·• 11rot10¥t'll In hi• earlier Lill. H .R. 3473, thus, superceded II.R. SlOB. 

111 See 196:1 House Henrlnp . 
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Dear Colleague: 

With hearings recently completed on the Voting Rights Act in 
the Subcommittee on the Constitution which I chair, I would 
like to take the liberty of summarizing the key issue that 
ha~ emerged in the debate. That is the issue of whether or 
not to change the standard for identifying 15th Amendment 
violations from an "intent" to a "results" standard. 

While there have been significant differences of opinion 
among witnesses on the merits of these standards, I be­
lieve that there has been virtually total agreement that 
the issue is a highly significant one. Personally, I be­
lieve that the issue involves one of the most substantial 
constitutional issues to come before Congress in many years. 
In effect, the issue is: How is Congress going to define 
the concepts of "civil rights" and discrimination"? 

Section 2 of the Voting Rights Act codifies the 15th Amend­
ment to the Constitution and applies to the entire country-­
The 15th Amendment to the Constitution forbids public 
policies which deny or abridge voting rights "on account" 
of race or color. Section 2 has always been one of the 
least controversial provisions of the Voting Rights Act 
because it codified that principle. Application of the 
15th Amendment (and section 2), of course, is not limited 
to those jurisdictions "covered" by the Voting Rights Act; 
they apply to the entire country. 

Section 2 and the 15th Amendment have always required some 
showing of intentional or purposeful discrimination in order 
to establish a Violation-- The Supreme Court stated in the 
1980 case of Mobile v. Bolden that no decision of the Court 
had ever "questioned the necessity of showing purposeful 
discrimination in order to show a 15th Amendment violation." 
Similarly, they noted that the 14th Amendment's Equal Pro­
tection Clause has always required that claims of racial 
discrimination "must ultimately be traced to a racially 
discriminatory purpose." There is no Supreme Court deci­
sion under either the 15th Amendment or Section 2 that 
has ever allowed discrimination to be proved by an "effects" 
or "results" standard. 



It is unconstitutional for Concress to overturn a constitutional 
interpretation of the Supreme Court by simple statute-- The 
Supreme Court having interpreted the parameters of the 15th 
Amendment in Mobile, Congress lacks authority to enact legis­
lation (presumably under the authority of the 15th Amendment) 
that interprets the amendment in a different manner. This is 
precisely the constitutional controversy involved in efforts 
by some in Congress to overturn the Roe v. Wade abortion deci­
sion by simple statute. 

The "intent" standard is the proper standard for identifying 
civil rights violations-- The 15th Amendment prohibits denial 
or abridgement of voting rights "on account of" race or color. 
This has always been interpreted to mean "because of" race or 
color. As the Supreme Court observed in a 1977 decision, "A 
law neutral on its face and serving ends otherwise within the 
power of government to pursue is not invalid simply because 
it may affect a greater proportion of one race than another." 
Washington v. Davis. The "intent" standard reflects what 
has always been the understanding of discrimination-- the 
wrongful treatment of ·an individtial "because of" or "on 
account of" his or her race or skin color. 

The "results" standard is a radically different standard for..C::::::::::. 
identifying discrimination-- The "results" standard would 
sharply alter the traditional conception of discrimination 
by focusing primarily upon the results of an allegedly dis­
criminatory action rather than upon the processes leading 
up to that action. It would radically transform the goal 
of the Voting Rights Act from equal access to the electoral 
process into equal outcome in that process. 

The "results" test would establish a standard of proportio-C:::::::::: 
nal representation by race as the standard for identifying 
discrimination-- The only logical impact of the new "results" 
test will be to establish proportional representation by race 
as the standard for identifying racial discrimination (see 
Attachment). There is no other possible meaning to the 
concept of discriminatory "results". The new standard is 
premised upon the idea that racial disparities between popu­
lation and representation are invariably explained by dis­
crimination. 

The so-called proportional representation disclaimer in sec-~ 
tion 2 is a smokescreen-- The disclaimer language states that 
evidence of the lack of proportional representation shall not 
"in and of itself" establish a violation. This is extremely 
misleading. What this means is that lack of proportional rep­
resentatioh plus one additional scintilla of evidence will 
establish a violation. What would constitute an additional 
scintilla? Among such factors, referred to in the House r e ­
port and elsewhere, are the existence of an at-large election 
system, re- registration laws, evide nce of racially polarize d 
voting, majority vote requirements, anti-single shot vote re-



quirements, impediments to independent candidacies, disparities 
in registration rates among racial groups, a history of dis­
crimination, a history of lack of proportional representation, 
the past existence of dual school systems, a history of English­
only ballots, evidence of maldistribution of services in racially­
identifiable neighborhoods, staggered election terms, residency 
requirements, numbers of minority election personnel, etc. etc. 

The theory of the "results" test is that each of these so­
called "objective factors of discrimination" explains the lack 
of proportional representation. Virtually any community in the 
country lacking proportional representation is going to have one 
or more of these factors which would complete a violation. In 
addition, any further electoral or voting procedure or law that 
could be arguably considered a "barrier" to minority voting par­
ticipation, e.g. purging non-voters off of registration lists 
periodically, could serve as the basis for the additional scin­
tilla of evidence required by the so-called disclaimer provision. 

The major target of proponents of the ''results" test is the at-~ 
large system of election throughout the country-- More than · 
12,000 jurisdictions throughout the country have adopted at-
large systems of elections. These are opposed by some in the 
civil rights cormnunity because they do not maximize the possi­
bility of proportional representation. If the "results" test 
is approved in section 2, any cormnunity with an at-large system 
of election (lacking proportional representation for minority 
groups) will be in severe jeopardy. The at-large system of 
election, both in the North and the South, is the major target 
of the civil rights cormnunity through the revised section 2 
(although by no means the only target). 

The ·"results" test will ensure that Federal courts will become 
far more deeply involved in dismantling local governmental 
structures which do not maximize the possibilities of pro­
proportional representation by race-- As the Supreme Court 
observed in Mobile, "The dissenting opinion ("re sults" test) 
would discard 1ixed principles in favor of a judicial inven­
tiveness that would go far toward making this Court a super­
legislature." In the Mobile decision itself, the Court re­
versed an order by the lower court requiring the dismantling 
of the local structure of government in Mobile (at-large system) 
despite a failure to prove purposeful discrimination and des­
pite clear evidence that the at-large system in Mobile served 
important, non-racially related purposes. 

The "results" test would substitute the rule of an individual 
judge for a rule of law-- Perhaps the most serious d e fect of 
the "results'' test is that it completely undermines a clear 
rule of law fixed by the "intent" test and substitutes a new 
rule that cannot possibly offer the slightest bit of guidance 
to a community as far as how to conduct its affairs, short of 
assuring proportional represe ntation by race. Ther e is ab­
solutely no guidance beyond this standard as far as what 
voting and election laws and procedu.res are permissible and 
what are not. 



The "intent" test is not impossible to prove and it does not re­
quire mind-reading or 'smoking guns' of evidence-- It is inter­
esting that the claim should be made that ''intent" is impossible 
to prove when it has always been the standard for constitutional 
civil rights violations, e.g. equal protection clause, school 
busing, 13th Amendment, 14th Amendment, 15th Amendment. It is 
also interesting when it is recognized that "intent" is proven 
every day of the week in criminal trials, without the need for 
express confessions or 'smoking guns'. Indeed, it is even more 
difficult to prove in criminal cases because it must be proven 
there "beyond a reasonable doubt" rather than simply "by a pre­
ponderance of the evidence" as in civil rights cases. Intent 
has always been proven, not solely through circumstantial evi­
dence, but through circumstantial evidence as well, i.e. through 
the totality of the circumstances. As the Supreme Court observed 
in 1978, "Determining whether invidious discriminatory purpose 
was a motivating factor demands a sensitive inquiry into such 
circumstantial and direct evidence as may be available." Arling­
ton Heights v. Metropolitan Authority. Major voting rights 
cases have been won by plaintiffs under the "intent" standard 
before and after Mobile. • 

I am aware that there is a great deal of political pressure 
upon Members of this body to support the House version of the 
Voting Rights Act without changes. I would respectfully sug­
gest, however, that if this measure becomes law, most of the 
Members of this body will have communities that will become 
the target of litigation by so-called "public interest" law 
firms. I have prepared some information on a few of these 
communities which will vulnerable under the proposed amend­
ments to the Act and wilr be glad to share this information 
~ith any interested Members or their staff. 

It is rare that an issue comes along of the constitutional 
and practical significance of the proposed changes to the 
Voting Rights Act. I would ask each of you, whether or not 
you have already joined as a co-sponsor of this measure, to 
consider these issues very carefully. They are not simple 
issues but they are of critical importance. 

Please do not hesitate to contact me or Mr. Stephen Markman 
of my Judiciary Committee staff (x48191) if we can be of fur­
ther assistance to you in explaining the significance of 
these (or any other) changes in the Voting Rights Act. 

u:: 
Orrin G. Hatch 
United States Senate 
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( ) Ref erred to the Committee on --------------· 

and ordered to be printed 

( ) · Ordered to lie on the table and to be printed 

INTENDED to be proposed by _r-i:r~_.P_Qlit:_ ___________________________________________________ _ 

Viz: 

1 
Strike all after the enacting clause and insert in lieu thereof 

the following: 

2 SEC. 1. That this Act may be cited as the "Voting Rights Act 

3 Amendments of 1981". 

4 SEC. 2. Section 4(a) of the Voting Rights Act of 1965 is amended 

5 by: 

6 (1) striking out "seventeen" each time it appears and inserting 

7 in lieu thereof "twenty-seven"; and 

8 (2) striking out "ten" each time it appears and inserting in lieu 

g thereof "seventeen"-

--~-1-0-~~ Section 2 of the Voting Rights Act of 1965 is amended by -

(1) inserting "(a)" after "2.", and 
11 

(2) by adding at the e nd thereof a new subsection as follows: 
12 

"(b) (1) A -violation of this section is established when, based on an 
13 

aggregate of factors, it is shown that such voting qualification or pre-
14 

requisite to voti ng, or standard, practice , or procedure has been i mposed 

15 
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1 democratic process; 

2 (B) Whether there is a .lack of responsiveness on the part of elected 

3 officials in the state or political subdivision to the needs of the members 

4 of the minority group; 

5 (C) Whether there is a tenuous policy underlying the state's or 

6 political subdivision's use of such voting qualification or prerequisite to 

7 voting, or standard, practice, or procedure; 

8 (D) The extent to which the state or political subdivision uses or 

9 has used large election districts, majority vote reuqirements, anti-single 

10 shot provisions, or other voting practices or procedures which may enhance 

11 the opportunity for discrimination against the minority group; 

12 (E) Whether the members of the minority group in the state or political 

13 subdivision have been denied access to the process of slating candidates; 

14 (F) Whether voting in the elections of the state or political sub-

15 division is racially polarized; 

16 (G) Whether the members of the minority group in the state or political 

17 subdivision suffer from the effects of invidious discrimination in such 

18 areas as education, employment, economics, health, and politics; and 

19 (H) The extent to which members of the minority group have been, 

20 elected to office in the state or political subdivision, provided that, 

21 nothing in this subsection shall be construed to require that members 

22 of the minority group must be elected in numbers equal to their proper-

23 tion in the population." 

24 

25 SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended 

26 by striking out "August 6, 1985" and inserting in lieu thereof "August 6, 

27 1992". 

28 



KANSAS CITIES WITH AT-LARGE ELECTIONS AND LOW MINORITY REPRESENTATION 

Population 

1970* 1980 
:ity Non- Non- No. Minorities Elected 
.1 White White Black 1970 1971 1972 1973 1974 1975 1976 1977 

2% 28% 1% 0 0 0 0 0 0 0 0 

16% 35% 22% 0 0 0 0 0 0 0 2 

21% 33% 25% 0 0 0 0 0 0 0 0 

5% 25% 5% 1 0 0 0 0 0 0 0 

3% 19% 11% 1 1 0 0 0 0 0 0 

1970 Census did not include Hispanics as nonwhite. 1980 Census did. Thus, 
cities with large Hispanic population show large increase in nonwhite pop­
ulation between 1970 and 1980. 

1978 

0 

1 

0 

0 

0 

% Minority 
1979 1980 Elected: 1970-1980 

0 0 0% 

1 1 10% 

0 0 0% 

0 0 2% 

0 0 4% 


