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NOTE FOR: 

THE WHITE HOUSE 

WASHINGTON 

January 20, 1982 

EDWIN MEESE III . 
JAMES A. BAKER III~ 
MICHAEL K. DEAVER 

SUBJECT: VOTING RIGHTS -- SITUATION AS OF 12:30, 
JANUARY 20 

FROM: RICHARD G. DARMAN ~ ~ 

Key points are as follows: 

(1) Administration position. The Administration's position 
has in no way changed since the Presidential announce­
ment and associated press release. 

(2) Who asked for postponement of testimony? · The 
inescapable facts seem to be that the Department of 
Justice initiated the request for postponement; 
Hatch only reluctantly agreed; Justice obtained 
White House concurrence in the change of date; Justice 
thought it had Hatch's concurrence in an agreement 
that responsibility for changing the date would be 
shared; Justice feels Hatch violated this agreement. 

(3) What bill we are supporting. At the moment, the 
Administration is not supporting a particular bill --
al though our policy is to accept the House bill with 
appropriate amendment, or a bill that amounts to a 
straight 10-year extension with appropriate bail-out. 
Senator Laxalt is attempting to put together an 
appropriate coalition to introduce the 10-year extension 
bill. He is not certain that this can be done properly 
but hopes to be able to accomplish this by Monday. 

(4) Public statements on these matters. Dave Gergen, 
Craig Fuller, Ken Duberstein, and I have worked out 
the attached statement with Ed Schmults. It is being 
released at Justice now -- with information on it 
provided to the press here as well. Duberstein and 
Justice are informing Hatch of our public posture on 
this. 

(5) Justice testimony -- and associated questions and answers. 
Schmults assures me that he will either have this here to 
Fuller tonight -- or have an explanation why not. When 
it arrives, I will circulate it. If it does not arrive, 
I will assure that appropriate action is taken. 

In light of all this, I sugges t we not meet further on t hi s 
until tomorrow. If you disagree, please l e t me know. 

cc: Anderson, Dole, Duberstein, Fuller, Fielding, Willianscn, 
Bradley, Ge rgen , and Garre tt 



Q & A ON VOTING RIGHTS TESTIMONY POSTPONEMENT 

Available to Press at the Justice Department 

Q. i\hy did the Administration postpone the Attorney General's 
testimony before Senator Hatch's subcommitee at the last 
minute? 

A. The Justice Department and Cnairman Hatch consulted on 
the question of when the Administration should testify. 
The Administration felt it desirable to present its first 
public testimony before the Senate on the Votinq Riqhts 
Act after the Conqress had returned. The issue is an 
important one and it was felt that the testimony ~hould 
be at a time when the Conqress is here, especially the 
Senate, which is now considerinq extension of th~ ~ct. 
Senator Hatch concurred with the Attorney ·General, and 
aqreed, further, that the openinq of the Hearinqs themselves 
should be postponed until the full Senate returns. 

Q: Senator Batch's subcom~ittee staff is sayinq that the 
ac~inistration delayed the testimony so that it could 
pre?are its own leqislation. Are you workinq on your own 
' ~ 1 1 ? D..L __ • 

A: We do not intend to transmit leqislation to the Conoress, 
b~t of course we will be workinq with the Senate to 
develop leqislation that we hope will refl e ct the President's 
stated position. 

Q: ~~ere are reports that you're chanqinq your pos ition -- are 
yo~ rethinkinq the Presicent's p osition? 

A: Oi.:r position remains exactly as stated by ~ne President 
anc that is the position the Attorney General will take 
next week when he tes t ifies before Senator Hatch's 
si.:bcomr•1i t tee. 



THE \\'HITE HousE 

January 25, 1982 

SUBJECT: 
Jim Cicconi 

Voting Rights Act Testimony 

Governor Clements is scheduled to testify on Voting 
Rights Act February 4, 1982, at 9,30 a.m. Secretary 
of State David Dean ~ill accompany the Governor, but ~ill not testify, Also, Oscar Horan of LULAc is 

scheduled to testify, probably right after the Governor, 
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(F'FIQ: OF Ci~ w"IILI.AM P. Cl11't...~, ...1'1l • 
.IMUARY 22 , 1982 

FOR n-n:oIATE REI..EASE : 

<bvertm William P. Clem:!lts 1 Jr. ; ~ joL~ today by Seererary of 

, .... ' : ,. 
~ ,. -"·; 

Stilt(~ David A. Dean; Osc..'l}' ~an. Texas State Oire{:f.t1r, UJI.AC~ f.d l\(."U1.al&1z; 
~ . _n:x.a.s .Stat.aQ\ah~ tm:rican-G. -- I, H>r'lfflt' dooe 6arcia-,--Texas ·State:- --

President, IW£~; A. C. Suttcit1 1 Ptt:$iclent 1 Texas CllSpter, ~~; 8n4 

Diar~"l Clark, President, l,e..t'lg1Jc of \.bJa1 Voters c.)f Tc!,~; for t~ purpose . 

of colle<::tively and u~1 Vf.JC&lly end:lrsi:ng exlt.'nSion of the Voting 

Rights Act . . 

Governor Clemmts in noti.ng that ooth. he antl each of the organizati.cns 

&-upport ext:eMion of the Voting Rift1t~ Act as it i9 pre,~ently CX.""r\St-itute<l, 

stated ~t:. "should there be offorL-<l a. reasonable "baU-wt" prt;vision.· 

accept..·~blt~ to all the Texas parties, ·then l will :..-upport the proiri.aicn. 

I VDuld not support any clwnge or m:diftt."t<ltfon which jeopardizes the 

tbvcmor Clarents st..ated. "I am extrerooly pleased and ~U"aged by 

TexaH' v.i.despread support jor extensioo of the Act. It has been gcOd 

fur Tex.'i.~ ! Clearly, Texas• OO\i(Tage by the N;t_ has resUlted in ~sru·y 

~ in ata.t:e laws to pramte mh~Jrity wtet" registration and partic.ipation 

in the elect..<>ta.l. pz:ucess al'."Jflg with exc.ellcnt rates ot minority \iOt-ttr 

registrar.on. 'lb:se facts dul1!l15trate the progress Texas has tmde in 
• 
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support t:~xr. c:nsion of r.he Voting R4~ht~ t\!.:C ~s it is presently om.~tit:uted, 

S~"lted th:lr.J tf!iTlOfJ..ld the:re be c.)ffcrt;XI a r~.able "b,"il-fit.!t.11 f1r'(1vistcin · 

acceptable to all the Tlf!.~l$ parties, ·then I ~"'ill ?.uppc.1 fC \.h£~ l>rt)Vl$10n. 

I ~d not Ru:ppo.rt ili:lY change or nnd.ific."ltion ~1kh jet_)f:...irdizc-s the 

integrity and 1nter1t of the Voting Right~~ r\ct:." 

Cb'\.oe:rnor Cle:rent.s stated, ''I an ext:n;riie 1 y p 1(-.:.t..~~l iWt<l ~~Jtug(xl by 

Te~' wi.desprea1d ~..-..?ppOrt for extension of the A.i::t. l c. h<lt. bt~in good 
. .( 

. . roi -t~-. --Clearly. Texas I coverage by tl~ Act ha,~ ~t~;\iltrxl in necessary 

~ in scat:e laws to pn."m.)tc minority '\'Otet: ~-istratioo and particif'i~tl.oo 

in the elect1.1ral ~-ss a1.oag with· e:>.xt-elloot rates of minority '\'Oter 

reglstrath.10. 'Ihese factg &.~n~wtratc the progress Texas has i::nade in 
t 

em.-Uring all min:Jrity citi?-t.~· are afforded t.he t.ngualified right to 

vote." 

Cbvernor Clt1ti'nts roted that~ b<)th he and Secretary Dem\ inter)(} to 

continue full cooperatiotl with federal autnorlt:ies with the goal of 

~ a point ~-.ere all Texan.~ h.-iw. fol 1 wnf l~'t1Ce that thei:r right:· 

to vote is fully prot.ec::r."-cl without need far · in<lcftnice f1..~dcral owrsight. 

Coveroor-CleffeHts C:6tliil~ 008.rig-t:Eat he wil 1 -r,e fri-\.fuSh{ngt-00 ·-~- - -

D.C. ~ oa February 4. 1982. to testify befot: tJ"ie U.S. Senate JOOici.arJ 

~~ on the CoastlttJtkin in s>-w;>rt of eJ<:tSl.Sian of the Voting 

Rights Act:. 

IJ # # 

~~~:~~s~~~ 
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VOTING RIGHTS ACT Qs and As 
RECOMMENDED CHANGES 

1. Page 1, first question: Suggest language which strengthens 
the President's position. New language is underlined. 

"The major difference is that we actually support extension 
of the existing Voting Rights Act. The House bill in fact 
makes major changes in the Act. Our experience has not 
indicated the need for these changes, and we do not support 
them. 

2. Page 2, first question: Suggest language which strengthens 
the President's position on effects test. New language is 
underlined. 

" ... Congress then enacted an effects test for election law 
changes in selected jurisdictions in the South, and an intent 
test for election practices nationwide. We continue to believe 
that this is the proper approach. It has been tried and found 
effective. It would seem odd to legislate against existing 
practices more stringently now, after there has been so much 
progress, than Congress did in 1965." We therefore oppose 

·extending the effects test to the entire country. 

3. Page 3, second question regarding our objections to the effects 
test. Stronger language is suggested and underlined. 

" ..• The one theme that emerged from these discussions was 
clear: The Act has been the most successful civil rights 
legislation ever enacted, and it should be extended unchanged. 
As the old saying goes, if it isn't broken, don't fix it." 
We would therefore not support this change in current law. 

4. Page 5, second question, concerning the length of extension 
of the preclearance provisions. New language underlined. 

" •.. The extension we support--10 years--is longer than any 
previously adoped by Congress." We will not support any 
bill without a definite termination date for the preclearance 
provisions. 



5. Page five, last question regarding bailout. The language 
we wish to change is lined-through, and the suggested 
stronger language is inserted and underlined. 

"We do think Congress sfiett~e-eefts~ee~ must include a reasonable 
bailout that would permit jurisdictions with good records 
of compliance to be relieved of the preclearance require­
ments so long as voting rights were not endangered in any 
way. we-ee-ftet-fia¥e-a-s~ee~£~e-£efifl.tt~a-~ft-m~fte7-ettt-tfi~ftk 
that-the-~ttestion-shottid-ee-eoftsidered-ey-€oft~ress~- The 
House bill does not contain a reasonable bailout proviSIOn, 
in our judgement. We will be happy to work with the 
committee in the weeks ahead on this question. 

6. Page six, the only question. The following changes are 
recommended to clarify and strengthen the President's 
position on bailout: 

"As I have noted, I do not want to get into the details 
of the various bailout proposals beyond stating that the 
question should be addressed. ~fie~e-may-ee-seme-e~££~e~~t~es­
w~th The House bill bailout provision ... uses imprecise 
terms, such as "constructive efforts", which may result in 
the question being tied up in the courts for years. That 
would not be good for any election system, and for that 
reason we cannot support it. 



In conclusion, I want to make clear that the Administration 

will support any strong voting rights bill approved by the 

Senate, including either a straight 10 year extension of the 

current Voting Rights Act, or a 10 year version of the House 

bill, provided it is modified so that it reflects the 

principles I have outlined in my testimony. 



JAB--

FYI: 

THE WHITE HOUSE 

WASHINGTON 

On the AG's Voting Rights Act testimony 
yesterday, key headlines were 

NY Times: "Senate Panel is Told P.eagan 
Supports Voting Rights Act" 

(sub-line): "Reagan Ba9~s Voting Act" 

*****~*~*ru*~*""i'*.*** 
Washington Post: "Reagan Administration 

Attacked as Voting Rights 
Hearings Begin" 

~~~wcu ~~. 
Conclusion: The Post, and some other 
papers, will attempt to kill us on this 
issue as we expected. The surprise, in 
my view, is how balanced the Times story 
was. If we can keep getting even this 
much of a fair shake from the press, we 
may come out of this OK. Also, it is 
a good omen for a reasoned debate on the 
"effects" test after tempers cool. There 
is room for com2romise on that point if_ 
we feel it necessary later on. 

ECJa.m "· ~~ .A ~~lf~!YI-~ w>M-t- ~\ d~s.CMS-....:~ ~-~ ~ . 1~ ~ 

( \ (~ C>.-C~~ y~~d~ 4~c· (We,~ 
. • ~~cu ~ ~\le., ef~) 
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C> E.PLJTY ATT CA t-.E Y GENrnAL 

.. -~ ·' .... ' WASH I tlGTON 

March 1, 1982 

MEMORANDUM FOR: Honorable Edwin Meese III 
Counsellor to the President 
The White House 

~--
FROM: Edward c. Schmul~~~, 

Deputy Attorney Ger1~\~.J \ - ·, , . 
SUBJECT: Extension of t he Voting 

Rights Act 

. I 

Sometime ago you asked for a memo outlining 
the reasons why the City of Mobile v. Bolden case 
did not cha nge the t est in Se c. 2 of the Voting 
Rights Act. The attached memo, along with certain 
other materi a ls was sent to a number of Senators 
for their information. Attached is a set for your 
use. 

Attachme nt 

cc: Jame s A. Bake r III 
v · 



. ATTACHMENT "A" 

STATUTORY AND CASE LAW REGARDING 
MULTI-MEMBER ELECTION DISTRICTS 

Prior to the decision in City of Mobile v. Bolden, 446 U.S. 
55 (1980), Sec. 2 of the Voting Rights Act did not-play a major 
role in cases charging that multi-member electoral districts dis­
criminated on account of race. The United States relied on Sec. 2 
to give it authority to sue (see, e.g., United States v. Uvalde 
Consol. I.S.D., 625 F.2d 547 (5th C1i:° 198-cf); cert.--aenie<f""; 451 U.S. 
1002 (1981), and private plaintiffs coupled Sec.--2-claims with 
claims of unconstitutional discrimination. But no court has ever 
relied on Sec. 2 as a ground for relief against multi-member dis­
tricts. y 

1/ O~-the few appellate court opinions which address claims under 
Sec. 2 of the Voting Rights Act, only three antedate the Supreme 
court's decision in Mobile. One was the Fifth Circuit's decision 
in Mobile, 571 F.2d 238, 242 n.3 (5th Cir. 1978) (the plaintiffs• 
Sec. 2 claim "was at best problematic; this court knows of no suc­
cessful dilution claim expressly founded on [Sec. 2]"). Neither 
of the others was a dilution case. Tone~ v. White, 476 F.2d 203, 
207, modified and aff'd en bane, 488 F.2d 310 (5th Cir. 1973), in­
volved relief based on a~official's purge of blacks from the 
voter rolls, conduct held to violate both Sec. 2 and the Fifteenth 
Amendment. United States v. St. Landry Parish School Board, 601 
F.2d 859, 865-866 (5th Cir. 1979), pertained to a vote-buying 
scheme involving black voters • . Other decisions in suits based in 
part upon Sec. 2 did not discuss Sec. 2. Coalition for Education 
in Dist. l v. Board of Elections, 495 F.2d 1090 (2d Cir. 1974) 
(successful challenge by minority race voters to school board 
election in New York City); Black Voters v. McDonough, 565 F.2d 1 
(1st Cir. 1977) (unsuccessful challenge to at-large system for 
electing the Boston School Committee); and United States v. East 
Baton Rouge Parish School Board, 594 F.2d 56 (5th Cir. 1979) (re­
versing the dismissal of suit attacking the use of multi-member 
wards). 

Four ~st-Mobile Fifth Circuit cases discuss the application of 
Sec. 2 to dilution claims. United States v. Uvalde Consol. I.S.D., 
625 F.2d 547 (5th Cir. 1980), cert. denied, 451 U.S. 1002 (1981). 
(United States' authority under Sec. 2 to challenge discriminatory 
multi-member school board electoral system); McMillan v. Escambia 
County, 638 F.2d 1239, 1242, n.8, 1243 n.9 (5th Cir. 1981), appeal 
pending (Sec. 2 and the Fifteenth Amendment do not cover vote 
dilution); Lodge v. Buxton, 639 F.2d 1358, 1364 n.11 (5th Cir. 
1981), prob. juris. noted sub nom. Rogers v. Lodge, 50 U.S.L.W. 
(U.S. Oct. 5, 1981) (Mobile establishes that Sec. 2 does not pro­
vide a remedy for conduct that does not violate the Fifteenth 
Amendment); Kirksey v. City of Jackson, 663 F.2d 659, 664-665 (5th 
Cir. 1981) (re jecting asse rtion that Sec. 2 goes beyond the Fif­
teenth Amendment and prohibits practices that perpetuate the 
effexts of past discrimination). See also n.6, infra. 
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Thus, it is clear that the controversy over Mobile does not 
relate to enforcement of Sec. 2, but instead concerns whether 
Mobile has radically altered the pre-existing case law under the 
Fourteenth and Fifteenth Amendments. The Supreme Court's first 
review of the contention that multi-member districts discriminated 
against blacks was in Whitcomb v. Chavis, 403 U.S. 124 (1971). 
There the district court had struck down the legislative multi­
member district in Marion County, Indiana, because it found the 
scheme had a discriminatory effect. 2/ However, the Supreme Court 
reversed, holding that there is no rTght to proportional represen­
tation and noting that there was no suggestion that the multi­
member districts in Indiana "were conceived or operated as purpose­
ful devices to further racial or economic discrimination." Id. at 
149. The Court discussed at length various ways of proving inten­
tional discrimination, including discrimination in voter registra­
tion and exclusion from party slates. Thus, Whitcomb (a) rejected 
the effects test; (b) applied the purpose test; and (c) gave some 
guidance as to the proof necessary to sustain a constitutional 
challenge to at-large elections. 

The only other pre-Mobile Supreme Court decision directly 
on the subject is White v.-Regester, 412 U.S. 755 (1973), in which 
the Court upheld a finding that multi-member districts in Bexar 
and Dallas Counties, Texas, unconstitutionally discriminated on 
account of race and national origin. While the case has been 
pointed to as embracing an effects test, the Court explicitly be­
gan its analysis by emphasizing that "it is not enough that the 
racial group allegedly discriminated against has not had legisla­
tive seats in proportion to its voting potential." 412 U.S. at 
765-766. As to Dallas County, the Court held that the district 
court findings of a history of official discrimination against 
blacks, the use of electoral devices which enhanced the opportu­
nity for racial discrimination, the discriminatory exclusion of 
blacks from party states, and the use of anti-black campaign tac­
tactics demonstrated a violation of the rule of Whitcomb v. Chavis. 
412 U.S. at 766-767. As to Bexar County the Court again found 
"the totality of the circumstances" supported the district court's 
view "that the multi-member district, as designed and operated in 
Bexar County, invidiously excluded Mexican-Americans from effective 
participation in political life." 412 U.S. at 769. It is true 
that the opinion of Justice White, for the Court, refers on several 

2/ Specifically, the district court "thought [poor Negroes] uncon­
stitutionally underrepresented because the proportion of legislators 
with residences in the ghetto elected from 1960 to 1968 was less 
than the proportion of the population, less than the proportion of 
legislators elected from Washington Township, a less populous dis­
trict, and less than the ghetto would likely have elected had the 
county consisted of single-member districts." 403 U.S. at 148-149. 
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occasions to "the impact" of the practices, but nowhere does the 
opinion intimate that impact alone was enough. Rather, the Court 
examined impact as one of several pieces of circumstantial evi­
dence of "invidious discrimination." 1_/ 

Thus, although Washington v. Davis, 426 U.S. 229 (1976) is 
often cited as the genes1s--Of the purpose test in racial discrimi­
nation cases brought under the Constitution, Washington simply is 
a continuation of a settled line of Supreme Court decisions. In­
deed, Washington relies not only upon cases involving purposeful 
discriminafToilin schools and jury selection, bu . also on Wright 
v. Rockefeller, 376 u.s. 52 (1964), in which the Supreme Court---i;-ad 
applied a purpose standard to a claim of racial discrimination in 
drawing legislative district lines. While Washington expressly 
disapproved certain other cases which appeared to have relied 
solely on an effects test, it did not disapprove Whitcomb, White, 
or lower court cases which had followed them, for-the simple reason 
that those cases did not embody an effects test. 

The decisionmaking in the lower courts followed a similar 
course. The leading cases were decided in the Fifth Circuit. 
From 1973 to 1978 the controlling Fifth Circuit case was Zimmer v. 
McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en bane), aff'd sub nom. 
East Carroll Parish School Board v. MarshaTT,~ U.S. 636---cl976). !/ 
Zimmer did not address Section 2. That case did, however, set out 
a series of evidentiary factors for determining whether a multi­
member district is unconstitutionally discriminat~""Y under the rule 
of Whitcomb and White. While that opinion does exhibit some 
confusion as to whether purpose or effect or both are at issue 
(see, e.g., 485 F.2d at 1304 and n.16), the court stressed that 
"it is not enough to prove a mere disparity between the number 
of minority residents and the number of minority representatives." 
485 F.2d at 1305. The court characterized the issue as whether 
the evidence shows unconstitutional "dilution" of the vote of 
minority members, thus sidestepping any debate about whether a 
purpose test or an effects test applies. ~/ 

ll Justice White, himself, agreed in his dissenting opinion in 
Mobile that White v. Regester was a case in which indirect evidence 
supported an "inference of purposeful discrimination." 446 U.S. at 
103. He simply disagreed with the Mobile plurality's assessment of 
the evidence regarding purpose in Mobile. 

!/ The affirmance was without consideration of the constitutional 
issue. 

5/ The court borrowed most of the "Zimmer" factors from Whitcomb 
and White. The court said: 

* * * where a minority can demonstrate a lack of access to 
the process of slating candidates, the unresponsiveness of 



(continued) 
-4-

When the Zimmer rule was challenged by Mobile and other 
jurisdictions with multi-member districts, the Fifth Circuit 
thoroughly discussed the Zimmer factors in light of Washington v. 
Davis. In a companion casetc>"Mobile the Fifth Circuit-explained tEat: ~-~~ 

* * * Washington v. Davis * * * requires a showing of 
intentio-nal discriminat1on in racially based voting di­
lution claims founded on the fourteenth amendment. We 
conclude also that the case law requires the same show­
ing in fifteenth amendment dilution claims. Moreover, we 
demonstrate that the dilution cases of this circuit are 
consistent with our holding in this case. In particular, 
we read Zimmer as impliedly recognizing the essentiality 
of intent in dilution cases by establishing certain cate­
gories of circumstantial evidence of intentional discrim­
ination. 

Nevett v. Sides, 571 F.2d 209, 215 (1978), cert. denied, 446 U.S. 
951 (1980). Based on these standards the Fifth Circuit held that 
the district court's findings in Mobile "compel the inference that 
the system has been maintained with the purpose of diluting the 
black vote, thus supplying the element of intent necessary to es­
tablish a violation of the fourteenth amendment." Bolden v. C:iJ:y_ 
of Mobile, 571 F.2d 238, 245 (5th Cir. 1978). §_/ 

Thus, when Mobile reached the Supreme Court both the Fifth 
Circuit and prior Supreme Court cases accepted the proposition 
that discriminatory intent is a necessary element of a claim that 
multi-member districts violate the Constitution. The plurality 

~/ (continued) 

legislators to their particularized interests, a tenuous 
state policy underlying the preference for multi-member 
or at-large districting, or that the existence of past 
discrimination in general precludes the effective par­
ticipation in the election system, a strong case is made. 
Such proof is enhanced by a showing of the existence of 
large districts, majority vote requirements, anti-single 
shot voting provisions and the lack of provision for at­
large candidates running from particular geographical 
subdistri of dilution is established upon proof of the 
existence of an aggregate of the se factors. The Supreme 
Court's recent pronouncement in White v. Regester, supra, 
demonstrates, however, that all these factors need not be 
proved in order to obtain relief. 

485 F.2d at 1305. 
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opinion of Justice Stewart in Bolden did not reject Whitcomb or 
White; indeed, it did not fully reject Zimmer. Rather, the 
plurality relied heavily on Whitcomb and White and argued that 
those decisions were consistent with Washington v. Davis. See, 
e.g., 446 U.S. at 65-69. As to Zimmer, Justice Stewart thought 
that it reflected a misunderstanding that discriminatory effect 
alone violated the Fourteenth Amendment (id. at 71), but nonethe­
less agreed that "the presence of the indicia relied on in Zimmer 
may afford some evidence of a discriminatory purpose." Id. at 73. 
However, Justice Stewart thought that the lower courts haa-treated 
the Zimmer criteria mechanically, failing to follow the approach 
of governing precedents 21 to determining whether there was dis­
criminatory intent. Further, the lower courts had failed to 
specify whose intent was at issue. However, it is important to 
note that Justice Stewart did not conclude that Mobile's multi­
member system was nondiscriminatory, 8/ but merely sent the case 
back to the lower courts to reevaluate it pursuant to proper 
standards. 

Mobile is not, therefore, a sharp departure from the case 
law of the past twenty years. It is an application of a consist­
ent line of cases holding that, indirect evidence may make out a 
showing that, because of purposeful discrimnination, the adoption 
or maintenance of a multi-member district is unconstitutional. 
The issut~S in Mobile were what kind of indirect evidence and whose 
intent. We recognize that the Mobile case places a burden of 
proof on the plaintiff, but so did its predecessor cases. The 
burden is a manageable one, which does not require "smoking gun" 
evidence, but does require a sensitive and careful sorting of cir­
cumstantial evidence. In the Mobile case on remand the United 
States has argued that the evidence meets the standards articu­
lated by Justice Stewart's plurality opinion. 

6/ The court noted that it knew "of no successful dilution claim 
e xpressly founded on" Sec. 2 of the Voting Rights Act. 571 F.2d 
at 242 n.3. 

7/ For example, Village of Arlington Heights v. Metropolitan Hous­
ing Development Corp., 429 u.s. 252 (1977), had provided detailed 
guidance as to factors lower courts should consider in deciding 
whether governmental action had been taken with discriminatory 
intent. 

8/ He said "[w]hether it may be possible ultimately to prove that 
Mobile's present governmental and electoral system has been re­
tained for a racially discriminatory purpose, we are in no posi­
tion now to say." 446 U.S. at 75, n.21. 
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ATTACHMENT "C" 

WHY SECTION 2 OF THE VOTING 
RIGHTS ACT SHOULD BE RETAINED 

UNCHANGED 

Section 2 of the Voting Rights Act of 1965 provides: 

"No voting qualification or prerequisite to voting, or 
standard, practice, or procedure shall be imposed or ap­
plied by any State or political subdivision to deny or 
abridge the right of any citizen of the United States to 
vote on account of race or color [or membership in a 
language minority]." 

This provision, which is an important part of what has been 
uniformly described &s the most successful civil rights law 
ever enacted, is applicable nationwide. Unlike §5 of the Act, 
§2 is a permanent provision which does not expire in August, 
so no action is necessa~y to continue its protections. · President 
Reagan, in endors.ing ex-tension of the preclearance ·provisions 
of §5, has also urged retention of §2 without any change. 

The bill recently passed by the House, however, does not 
continue §2 unchanged, but rather amends that provision by 
striking out the phrase "to deny or abridge" and substituting 
the phrase "in a manner which results in denial or abridgement 
of". There are several reasons why this change is unaccep­
table. 

1. Like other civil rights protections, ~uch as th~ 
Fourteenth Amendment's equal protection guarantee, ·§2 in its 
historic form requires proof that the challenged voting law or 
procedure was designed to discriminate on account of race. 
This "intent test" follows logically and inexorably from the 
nature of the evil that §2 was designed to combat. Both the 
Fifteenth Amendment and §2, which implements the constitutional 
protection, establish this Nation's judgment that official actions 
in the area of voting ought not be taken on the basis of race. 
As the Supreme Court recently made clear in City of Mobile v. 
Bolden, 446 U.S. 55 (1980), decisions that are proved to have 
been made on that prohibited basis -- i.e., with the intent to 
affect voting rights because of race -=-mlist fall. 
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The House bill would alter §2 dramatically by incorporating 
in that provision a so-called "effects test". Under the House 
bill, the inquiry would focus not on whether the challenged 
action was taken with discriminatory purpose, but rather on 
whether the "results" of an election adversely affect a pro­
tected group. 

By measuring the statutory validity of a voting practice 
or procedure against election "results," the House-passed 
version of §2 would in essence establish a "right" in racial 
and language minorities to electoral representation propor­
tional to their population in the community. Any election 
law or procedure that did not lead to election results which 
mirrored the population make-up of the particular jurisdiction 
could be struck down as being impermissibly "dilutive" or 
"retrogressive" -- based on court decisions under §5 of the 
current Act (which does include an "effects" test). Historic 
and common political systems incorporating at-large elections 
and multi-member districts would be vulnerable to attack. 
So, too, would redistricting and reapportionment plans, unless 
drawn to achieve election results reflecting the racial balance 
of the jurisdiction. The reach of amended §2 would not be limited 
to statewide legislative elections, but would apply as well to 
local elections, such as those to school boards and to city 
and county governments. 

As Justice Stewart correctly noted in his opinion in 
City of Mobile v. Bolden, incorporation of an effects test 
in §2 would establish essentially a quota system for electoral 
politics by creating a right to proportional racial represen­
tation on elected governmental bodies. Such a result is 
fundamentally inconsistent with this Nation's history of 
popular sovereignty. 

2. Proponents of the House bill attempt to counter this 
argument by citing a "savings clause" in §2, which provides 
that "the fact that members of a minority group have not been 
elected in numbers equal to the group's proportion of the 
population shall not, in and of itself, constitute a violation" 
(emphasis supplied). By its terms, however, this provision 
removes from the §2 prohibition only those election systems 
that are neatly tailored to provide protected groups an 
opportunity to achieve proportional electoral success 
(i.e., single- member districts drawn to maximize minority 
voting strength). In circumstances where the racial group 
failed to take advantage of the political opportunity 
provided by such an election system (by refraining, for 
example, from running any candidates for office), the resulting 
disproportionate electoral representation would not, in such 
a situation, be fatal under the House bill, since that single 
consequence is not, "in and of itself," sufficient to make 
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out a violation. If, on the other hand, the challenged 
electoral system is not structured to permit proportional 
representation, (such as the common at-large and multi-member 
district election systems)~ the so-called savings clause is to 
no avail. The "results" test in §2 of the House bill would 
effectively mandate in such circumstances an electoral 
restructuring (even on a massive scale) so as to allow achieve­
ment of proportional representation if the particular racial 
or language group so desires. 

3. Proponents of the amendment also claim that intent 
is virtually impossible to pLove. This argument is simply 
false. The Supreme Court has made clear that intent in this 
area, like any other, may be proved by both direct and circum­
stantial evidence. l\ so-called "smoking gun" (in terms of 
actual expressions of discriminatory intent by members of 
the legislature) is simply not necessary. Plaintiffs can rely 
on the historical background of official actions, departures 
from normal practice, and other indirect evidence in proving 
intent. In this regard, the Voting Rights Act as currently 
written stands on the same footing as most other federal 
constitutional and statutory provisions in the civil rights 
area. Proof of wrongful intent as an element of the legis­
lative offense is the ruie -- not the exception. Adherence 
to that tradi tion·a1 standard in the present context is all 
the mor.e. compelling when one recalls t~at §2 is intended to 
be coextensive with the Fifteenth Amendment, which safeguards 
the right to vote only against purposeful or intentional 
discrimination on account of race or color. 

Moreover, violations of §2 should not be made too easy 
to prove, since they provide a basis for the most intrusive 
interference imaginable by federal courts i~to state anc 
local processes. The district court judge in the Mobile 
case, for example, acting solely on the basis of perceived 

· discriminatory "effects", struck down the city's three-member, 
at large commission system of government, which had existed 
in Mobile for 70 years. In its place the federal judge ordered a 
mayoral system with a nine-member council elected from single­
member districts. It would be difficult to conceive of a 
more drastic alteration of local governmental affairs, and 
under our federal system such an instrusion should not be too 
readily permitted. 

4. Section 2 in its present form has been a successful 
tool in combatting racial discrimination in voting. The 
House in its hearings on extension of the Voting Rights Act 
failed to make the case to support a change in the existing 
"intent" standard. Significantly, no testimony was offered 
as to election practice s in non- covered jurisqictions to 
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indicate a need to introduce a nationwide "results" test in §2. 
The House Report itself conceded that "no specific evidence 
of voting discrimination in areas outside those presently 
covered was presented." When Congress decided in 1965 to 
depart from the "intent" standard embedded in the Fifteenth 
Amendment and to adopt an "effects" test for §5 as a remedial 
measure for specifically identified covered jurisdictions, 
it based that legislation on a comprehensive congressional 
record of abuses of minority voting rights in those covered 
jurisdictions. In addition it applied the effects test only 
on a temporary basis and only to election law changes. The 
House bill seeks some seventeen years later to impose a 
similar "effects" standard nationwide on the strength of a 
record that is silent on the subject of voting abuses in 
non-covered jurisdictions. The House bill would also apply 
the effects test on a permanent basis and to existing election 
systems and practices as well as changes. Such an effort is 
not only constitutionally suspect, but also contrary to the 
most fundamental tenants of the legislative process on which 
the laws of this country are based. 
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The Voting Rights Act Works As Is 
By editorial comment ( .. Voting 

RighLq: Be Strong," .Jan. 26), The Post 
uq:ed endorsement 6f the House-passed 
amendment to Section 2 of the Voting 
Right.q Act, which changes the standard 
for determining a violation from the cur­
rent "intent" test to one that requires 
only a showing of discriminatory "ef­
fect." Remarkably, the ·case made for 
this position was thnt the Hou'!e bill 
merelv seeks to reinstate the standard in 
use bffore the Supreme Court decision 
in City of Mobile v. Rl)lden. 

In the 1980 MobilP decision, the Su­
preme Court considered Section 2 of 
t.he Voting Rights Act for the first time 
and concluded that proof of discrimi­
natory "intent" is necessary lo estab­
lish violations of that provision. Con­
trary to The Post's editorial, this deci­
sion signaled no change in the law. 

The act itself is unambiguous on this 
point. As Justice Potter Stewart ob­
served in Mobile, Section 2 was enacted 

l
! to enforce the ~uaranty of the Fif· 

t.eenth Amendment, and that constitu· 
tional provision has alway~ required 
proof of discriminatory intent. Had 
Congress intended tp include in Sec· 

I 
-lion 2 an "effects" test, it certainly 

knew how; in 1965, and again in 1970 
' and 1975, Congress explicitly included 

an "effects" test in Section 5 of the 
Voting Rights Act (applicable only to 
selected jurisdictions), but chose not to 
put the same standard in Section 2 
(applicable nationwidl'). 

Nor have the courts sugge!'lted other­
wise. The Post points to two decisions 
(Whitcomb v. Chavis and White v. 
Regester) in support of its claim that 

Se<:tion 2 before the Mobile decision. 
Neither case, however, even involved 
Section 2 of the Voting Rights Act; 
rather, they both concerned claims 
brought under the "Equal Protection 
Clause of the Fourteenth Amendment. 
Moreover, even on the Fourteenth 
Amendment question, both Whitcomb 
and White tacitly recognized that 
proof of discrimatory intent is a nf'C<'li· 

sary element of the constitutional of-
. fense. Justice Stewart's opinion in Mo­

bile makes this ck•u, and The Post'K 
editorial suggestion to the contrary is 
simply legally incorrecL 

Also unsound is The Post's a!l.'le'rtion 
that discriminatory intent is "virtualh· 
impossible" to prove. Several Suprem~ 
Court decisions have made it abun­
dantly clear that a "smoking gun" in the 
form of incriminatory statementi; or 
docur.:ents has never been required. ln­
wnt in this area. as in any other, ma\' be 
proved by circumstantial and indirect 
evidence. Notably, the equal protet-tion 
clause of the Fourteenth Amendment. 
responsible for so many historic civil 
rights advances, has a similar test. 

There is a general consensus in thi" 
countz;· that the temporary provisions of 
the Voting Rights Act should be ex­
tended for an additional period of time. 
Congress should not, however, introduce 
uncertainty and confusion into what ha~ 
been the most successful piece of civil · 
rights legislation ever enacted by makinl{ 
so dramatic a change in its permanent 
provisions. Section 2 therefore should be 
retaintd without change. 
WILLIAM BRADFORD REYNOLDS 

an "effects" test did in fact exist in Washington 

A>.slst.>nt AUO<nty ~~r~I 
(Clvll R.lght.& DlvL>lon 1 
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~ew amendments 'to -the Voting , .. yoting system In 1980, the Court sald 

Rights Act of 1965 are up for Senate : that some existing election practices 
hi?rings thls week and we wonder lf ·.- · may result tn low representation of 
the: subcommittee on the ConstituUoli · ·· mlnoritles among elected officials bttt 
will notice that they have a strange lit· that doesn't itself constitute "pur­
tle""qulrk: Jn the name of ·protecting · . poseful" discrimination. "The 15th 
the~ right to vote they expand federal Amendment;• 1t added, "does not en· 
power to outlaw JocaJ elections. The tall the right to have Negro candidates 
coiitradictl<;>n escaped notice In the elected." · . . · 

PAGE 

Hc~use, which already h:is passed the The ·House amendments to Section · 
amendments. ' · · · · • · 2 of the Voting Rights Act would de-
. · ::t'his seems to· bi? a case of Coi:i~ part dramatically from the Court's · 
gr'.ess not knowing where to stop . . The . ·. logic. The federal government would · 
atj: orlginaUy designed to · overcome$. no longer· have to prove ''intent" to 
systematic denial of access to the:-. discriminate In ·elections. It contd 
po11s In certain Southern states, has . merely cite voting practice •·results" 
largely accompllsbed Jts ptirpose. ·In In ' · alleging : discrimination. ·The 
Mississippi, for example, 67% of the · ameridments would obligate the Jus· 
eligible blacks are r£-gistered, a ten· tice 0€partment to review elections Jn 
folCI increase from 1965. But in 1975 the every state and municipality in the na· , 
la~ was expanded beyond the South lion and to look not only at proposP.d 1· 

af143 extended to "language minori· changes in procedures but also at ev· 
t1eS'' . as well. Today, because . of ery existing election law. The biggest 
••trfgger mechanisms'~ that Jnvoke the , target would likely be the at·large sys· ; 
Jaw where rights violations are -sus· · · tern of voting used In two-thirds of the 
petted,. all . voting districts in nine. moderate-sl.ze municipalities 1n the 
st~ies and some tn 13 others are re· · U.S. · · . , . : 
qu_ired to "preclear" with the Justice .. Now, the at-large system isn't l>er· 
J?epartm'ent any proposed changes In feet, but It does have certain merits 
el~tion procedures. Thirty states are and, indeed, has often been adopted In 
required to provide bilingual electlo_n refonn movements. For one thing, tt 
material and assistance. · · ,, · •· · : _ makes It impossible for lncwnbents to 
~ Around 35,000 proposed election ·., hang onto their seats 1hrough redis· 

lf!.W changes have been submitted to ; trictlng. , .. ~ 
th~ .. Jusiice Departine11t sine~ .196.5. Of Z . .- • W2 Jear>ied a long tJme ago" that 
those, Justice refuSed to allow 811, the ·· · when you allow the Feds to assess 
bu.i-ic of which involved alleged reduc· ~ "results," they end up doing it by es· 
tions In "minority0 

· V<?ting power . . sen ti ally racist methods, dividing the 
tlirough districting changes and use of · community Into the· various races and 
a,Marge as opposed to dlstrict repre-: . ethnic groups the· law happens . to 
scntation. In some cases, Justice has cover and trying to provide each with 
blocked elections: New York City, for a · representative. Somehow this 
~ample, has yet to hold its 1981 City doesn't strike us as the way we should I 
<f:>uncil elections because of a redls· be moving If we are trying to remove 
t:iictlng dispute with Washington. - the vestiges of raci~m In American so- . 
~ In only about a tenth of these cases ciety. Moreover, we don't find tt corn· 1 

did Justice find any "intent"' to dis· farting that the result° so· far or many · 
criminate; In the rest, under the act's disputes between the Feds e.nd the l~ · 
strict "preclearance" test, tt merely • cal authorities ·often has been to sus- . 
found that the proposed changes ·. pend elections, disfranchising voters 
would have a discriminatory "effec~:". :·· and allowing ,the 1n~umbents ~ stay tn I 
This "e!fects" .test currently applies power. , : .. ·; . · · r • ... ~: : . _;·.;· .. 
anly to :those states and localities . . ; : The e.m'endmenis the .Senate will ' 
which had a history of intentional dis• . I ::Jo~e on soon should be scrubbed ifl fa• 
crimination or disproportionate 'voting vor of a return to the intent test and a 
Patterns. planned pha..se-<>ut of the Voting Rlghts · 
•· ·The S~preme Court has ruled that · · Act altogether a.S it becomes increas· 

In other parts of the country the gov- · ingly evident that no one is being kept 
emment must first tirove .. 'intent'' tO ·· · from the· polls because of bis race, 
dlscrlmlnat.e before Jt .can apply .the -.creed or color. qtherw:i,se, we will end 
provisions of the act. Moreover, in uir up with more, _not less, racl~ and eth· 
balding Jriobi!~~ :~~;~. ·!-f·!arp~ . :fl~,_po~~tio~_.:. ' ~.:.; · ·. · .. .. 
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SUMMARY ON COMPROMISE AMENDMENT 

i 
Background 

As you are aware, the most controversial provision of the House­
passed Voting Rights Act bill concerns a proposed change in Section 2. 
Section 2 contains a general prohibition against discriminatory voting 
practices. It is permanent legislation and applies nationwide. In 
the 1980 case of Mobile v Bolden, the Supreme Court held that Section 2 
prohibits only intentional discrimination. The- House bill would amend 
Section 2 to prohibit any voting practice having a discriminatory "result". 

Much of the intent/results controversy has evolved around whether the 
Mobile case changed the law. Prior to Mobile, the courts used an 
"aggregate of factors" or "totality of circumstances" test in voting 
rights cases. The leading cases articulating this standard are the Supreme 
Court case of White v Regester, and the Fifth Circuit opinion of Zimmer v 
McKeithen. According to Zimmer and White, the standard to be applied 
was whether, based on an "aggregate of factors" the "political processes 
were not equally open to the members of the minority group in question". 
And the "factors" looked at by the courts in this line of cases included 
indicia of intentional discrimination, as well as the ''result" of the 
challenged voting practice. 

.'- -.... 
Proponents of the "result" standard in Section 2 have argued that the'. 
White/Zimmer "aggregate of factors" test was a "results" test, which the 
subsequent Mobile case drastically changed. Thus the y have argued that 
by placing a results standard in Section 2, the courts will return to use 
of the White/ZiITL~er test. Intent advocates, on the othe r hand, have 
pointed to language in the Mobile decision indica~g thatr.whtite was 
essentially an ''intent" case . Thus they ~ve cµ:gued 'th~tf the White/Zimmer __ __,/ . 

approach was simply an articulation of various objective "factors" which 
could be r e lied upon to circumstantially prove discriminatory intent. 

Key Provisions of the Compromise Amendment 

Because neither side of the intent/results controversy has expressed 
disagreement with the pre-Mobile case law, we have simply codified that 
case law in our compromise a mendment . Specifically, the compromise would 
add a new subsection to Section 2 explicitly stating that a violation of 
that sectio n is e stablished whe n, b a sed on an "aggregate of factors", it 
is shown that the "political processes leading to nomination and election 
are not equally ope n to participation by a minority g roup". The subsection 
then provides a nonexclusive list of factors to be considered by the courts, 
the same . f a ctors articula ted in White a nd Zimmer. These factor s are: 

1. Whether the re i s a history of off icial voting discrimination 
in the jurisdiction; 

2. Whether elected officials are unresponsive to the needs of the 
mi norit y group; 



3. Whether there is a tenuous policy underlying the juris­
dictions' use of the challenged voting practice; 

4. The extent to which the jurisdiction uses large election 
districts, majority vote requirements, anti-single shot 
provisions, or other practices which enhance the opportunity 
for discrimination; 

5. Whether members of the minority group have been denied 
access to the process of slating candidates; 

6. Whether voting in the jurisdiction is racially polarized; 

7. Whether the minority group suffers from the effects of 
invidious discrimination in such areas as education, 
economics, employments, health, and politics; and 

8. The extent to which members of minority groups have been 
elected to office, but with the caveat that the subsection 
does not require proportional representation. 

The Compromise Amendment is.Neither an Intent Test nor a Results Test 

In our opinion, the pre-Mobile case law, and thus our compromise amendment 
codifying this case law, represents neither an "intent" standard nor a 
"results" approach. Nowhere in the pre-Mobile case law did the courts 
state that a plaintiff must prove that the challenged voting practice 
was motivated by an intent to discriminate. But similarly, nowhere did 
the courts state that they were applying a "results" test. 1 Rather, the 
touchstone of these cases, and of our compromise amendment, is whether 
certain key factors have coalesced to deny members of a particular 
minority group access to the political process. Neither election 
results, nor proof of discriminatory purpose is determinative. Access 
is the key. 

Politically, we think the compromise will be attractive. The civil rights 
groups have repeatedly stated that a return to the pre-Mobile case law is 
all they want, and in drafting the amendment, we have made every effort 
not to deviate from the case law. Further, the amendment carefully 

1 Under the traditional "effects" or "results" test applied, for instance, 
under Title VII of the Civil Rights Act of 1964, the focus of inquiry is 
whether statistically, the challenged practice has had a disparate impact 
on a particular minority group. The pre-Mobile courts consistently empha­
sized that such statistical disparities, i.e., in the voting context, the 
lack of proporational representation, was not determinative, but rather 
only one factor, among meny, to be considered. 
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avoids any possible interpretation that it could require proportional 
representation, or that it would impose an "effects" test similar to 
that employed under Title VII. The first sentence makes clear, as did 
the White and Zimmer opinions, that the issue to be decided is equal 
access to the political process, and that this determination is to be 
based on an aggregate of factors, not simply election results. Similarly, 
the extent to wbich minorities have been elected to office is listed as 
only one factor to be considered, and it is accompanied by an express 
disclaimer that the subsection does not mandate proporational repre­
sentation. 

SB:pab 
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S~ction 2 a·f the Voting Rights Act 

_':fiouse amendments indicated in 
italics and brackets) 

_ TITLE !_:VOTING RIGHTS 

No v~ting qualification or prerequisite to voting, or sta.nd­
a tice, or procedure shall be imposed or applied by any State 
or po it cal subdivision [to deny or abridge] in a manrn:r which ruults 
in a demal or abridgement of the right of any citizen of the United 
States to vote on account of race or color, or in contravention of the 
guarantees set forth in section 4(f) (2). 1'he fact that memJJera of a 
minori.ty grO'Up have not been ekcted in numbers equal to tM group's 
proportion of tM population shoil not, in and of itself, constitute a 
vio'lation of thU section. · . · 

• • • • • • • 
SEC. 4.1 (a) To a ure that the right of cit., ns of the United States 

to vote is not denied o abridged on acconn f race or color, no citizen 
shall be denied the righ o vote in any Fe raJ, State, or local election 
beeause of his failure to c ply with a test or device in any State 
with respect to which the c ennina.f ns have been made under the 
first two sentences of subsecb (b or in any political subdivision 
with respect to which such dete · ations have been made as a sepa­
rate unit, unless the United Stn District Court for the District of 
Columbia in an action for n cla ory judgment brought by such 
State or subdivision ngains he Um d States has determined that 
no such test or .device has en used du · g the [sennteen] ni:Mteen 
years preceding the fili of the act~on the purpose or with the 

~· ~· · 

'The am .. ndments made b.'" ~ub>oectlon (a) of tbe ftnt Rtttlon of thlM Act ·,.hall take 
rll'Pd on the date ot enactment of the Act. 

... 

Tna.t. Ut.1.uu.us ur n .ul. JUf.! 

.t'.olor, or in contrnve~ 
through the use of t 
territory of such pla · 
. . .. 

S:Ec. 4.z (a) (1) To 
States to vote is not ( 
no citizen shall be de) 
local election because 1 
in anY. State with resp 
under the fiFSt bro se~ 
divi8ion of IJ'IJCh Stati. 
determi:nations were ~ 
determinations were ,,. 
separate uni.t, or in al 
such determinations l 
United States Distri~ 
action for a dec1ara.tor; 
against the United St1 
has been used during 1 

action for the purpose 
right to- '\-'Ote on act'oj 
declaratory judgment1 
period of nineteen yei 
court of ~he United l 

•The am~nc'mf'nt madP b.'" 
An All«U8t 8, 1884 • 
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since in some areas, the percentage of adults living on Indian lands 
who are not fluent in English may range as high as 60 to 70 percent. 

Claims that providing language assistance in the electoral process 
promotes cultural segregation were described as "sadly, woefully, and 
overwhelmingly in error." 89 Testimony clearly showed that contrary 
to such claims, such assistance has the effect of bringing into the in­
tegral and integrated workings of communities, with substantial lan­
guage minority populations, "a sense of comradery, and participatory 
democracy." 90 

Further belying such claims is the hi~h degree of participation by 
Mexican American citizens in the political process within the State 
of New Mexico. New Mexico, with an Hispanic population of 36.6 
percent, has provided bilingual voter assistance almost continuously 
since it became a state. As a consequence, New Mexico is the only (main­
land) state in which Hispanics hold statewide offices-in fact, they 
hold 40 percent of such positions; it also has the largest number of 
Hispanics elected to office--35 percent of its State Senators, 28 percent 
of its State Representatives, and 30 percent of its County Commis­
sioners are Hispanics.91 No other state approaches this degree of inte­
gration of Mexican-American citizens into its political system. One 
witness concluded that such political integration "moves us toward a 
more united and harmonious country." 92 

It is on the basis of all of this evidence that the Committee believes 
it necessary to extend the Section 203 provisions at this time. 

Language assistance is provided to address the vestiges of voting 
discrimination against language minority citizens and is an integral 
part of providing the protections which the Act has sought to extend to 
all minorities. 

A.HENDMENTS TO SECTION 2 OF THE Aor 

As discussed throughout this report, there are numerous voting 
practices and procedures which result in discrimination. In the covered 
jurisdictions, post-1965 discriminatory voting changes are prohibited 
by Section 5. But, many voting and election practices currently in ef­
fect are outside the scope of the Act's preclearance provision, either 
because they were in existence before 1965 or because they arise in 
jurisdictions not covered by Section 5. · 

Under the Voting Rights Act, whether a discriminatory practice or 
0 procedure is of recent origin affects only the mechanism that triggers 
{ ~ relief, i.e., litigation or preclearance. The lawfulness of such a practice 

1 
should not vary depending upon when it was adopted, i.e. whether it is 

' a change. Yet, while some discriminatory practices and procedures have 
been successfully challenged under Section 2 of the Voting Rights Act, 
the Supreme Court's interpretation of Section 2 in Oity of Mobile v. 

•The Honorable Barbara Jordan, former ~!ember, U.S. House ot Representatives (June 
18 Hearlni:). 

00 Id. 
• 1 Testimony of the Honorable Roberto Mondragon, Lieutenant Governor of New Mexico 

(Hearing ot May 13). 
•• TPgtlmony ot the Honorable Robert Abrams, Attorney General of the State ot New 

York (Hearing of June 18). 
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Bolden es has created confusion as to the proof necessary to establish 
a violation under that section.e. 

Prior to Bolden, a violation of Section 2 could be established by 
direct or indirect evidence conccrnin~ the context, nature and result 
of the practice at issue. In B o"lden, Justice Stewart, writing for the 
plurality, construed Section 2 of the Act as merely restating the pro­
hibitions of the Fifteenth Amendment. '!'he Court held that a chal­
lenged practice would not be unlawful under that section unless moti­
vated by discriminatory intent. The Committee does not agree with 
this construction of Section 2 and believes that the intent of the section 
should be clarified. 

Section 2 of H.R. 3112 will amend Section 2 of. the Act to make clearr) 
t.hat proof of discriminatory purpose or intent is not required in cases 
brought under that provision. Mnny of these discriminatory laws have /. 
been m effect since the turn of the century.9~ Efforts to find a "smoking) 
gun" 90 to establish rncial discriminntory purpose or intent are not 
only futile,91 but irrelevant to the consideration whetiher discrimina­
tory has resulted from such election practices. 

The purpose of the amendment to section 2 is to restate Congress' 
earlier intent that violations of the Voting Rights Act, including Sec­
tion 2, could be established by showing the discriminatory effect 98 of 
the challenged practice. In the 1965 Hearings, Attorney General 
Katzenbach testified that the section would reach any kind of prac· 
tice . . . if its purpose 01' effect was to deny or abridge the right to 
vote on account of race or color." 00 [emphasis added] As the Depart­
ment of Justice concluded in its am?,cus brief in Lodge v. BUiCton,100 

applying a "purpose" standard under Section 2 while applying a "pur­
pose or effect" standard under the other sections of the Act would frus­
trate the basic policies of the Act. 

By amending Section 2 of the Act Congress intends to restore the 
pre-Bolden understanding of the proper legal standard which focuses 
on the result and oon5e'1uences of an allegedly discriminatory vot;ing 

.. 446 U.S. :111 119RO) . 
"'Comvnre Mo.l!Wan v. Escambia Count11; Flori<la, 638 F.2d 1239 (!Ith Cir. 1981), with 

Lodge v. Bu:cton, 639 l!'.2d 13:18 (:Ith Cir. l981), Or·oH v. Ba:cter, 639 F .2d 1383 (:It h Cir. 
1981), and Tho111asville Branch NAACP v. Thoma• Countv, (Jeorgia, 6311 F.2cl 13tH (l:ith 
Cir. 11!R1 ). 

•Hearings, June 24, 1981, C. Vann Woodward, J. !If organ Konsscr. 
.. Id., J . Morgan Kousser, James Blacksher; Lodge v. Buzton, 639 F .2d 13:18 (:Ith Cir. 

1981) . 
vi The Supreme Court and commentators have noted that leglslntlve motivation Is often 

Impossible to ascertain, reliance upon this standard Is futile, nnd Its llPl'llcntlon mny 
lend to uncleslrnble 11ncl unwanted results. See Pal111er v. 'l'liompson, 403 U.S. 21 7, 225 
(1971) i"lt Is dltllcult or Impossible for any court to d Ptermlne the 'sole' or 'dominant' 
motivation behhul the choices ot a group ot lei,'1slntors. Furthermore, there Is an elemen t 
ot tutlllt)' In n Jucllclnl attempt to Invalidate a 1:1w becau~e of the bnd motive• of It• 
Nupporters. If the 111w Is struck down for this reKSon ... It would p1·e•nmnbly be vftlld 
11• soon 11e the legl•lnture or relevnnt i:overnlng bod:- repasserl It for different reasons." ); 
Unltecl i:!tate1 '" O'Brien, 391 U.S. 307, 383-84 (1068) ("Inquiries Into congreaslonnl 
motives or vurposes nre n hnz1udous matter . .. Whnt motivates one leglslntor to make 
a spee~h nbout ~ statute Is not necessarily wh11 t motivates scores of others to ennct It, 
and the Rtukes are sufficiently high tor us to eschew gueijswork."); Note, D l scrlml11 ator11 
Purpose 1ind Disproportionate Impact: An AB1eB1mcnt After Feeney, 79 Col. L. Rev. 1370, 
n. 24 (1!l79); l'. Brest, Pal111e>' Thompson: An A11proac1' to the Problem of Unconstitu­
tioMI Leglslatfoe ;)fotke, 1971 Sup. Ct. Rev. 9:1; .1. H. El.I', J,eghlatlve and Administrative 
Motivation In Constitutional Lflw, 79 Yale L.J . 120:1, 1212-17 (1970). 

11 See Committee Hearings, 1981, Memorandum Jo'rom: Hiroshi Motomura, To: Sally 
Determan. 

.. Hearing on S. 1:164 before the Committee on the Judiciary, United States Sennte, 80th 
Coni: .. 1st Bess . . pp. 191-92 (196~). 

"""639 F.2d, 13:18 (:Ith Cir. 1981). 
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or electoral practice rather than the intent or motivation behind it.101 
Section 2 prohibits any voting qualification, prerequisite, standard, 
practice or procedure .which is discriminatory against racial and lan­
guage minority group persons or which has been used in a discrimina­
tory manner to deny such persons an equal opportunity to participate 
in the electoral prooos.s. This is intended to include not only voter reg­
istration requirements and procednres, but also methods of election 
and electoral structures, practices and procedures which discrimi­
nate.102 Discriminatory eleotion structures can minimize and cancel 
out minority voting strength as much as prohibiting minorities from 
registering and votmg. Numerous empirical studies based on data col­
lected from many communities have found a strong link between at­
large elections and lack of minority representation. 103 Not all at-large 
election systems would be prohi'bited under this amendment, however, 
but only those which are imposed or applied in a manner which accom­
plishe,s a discriminatory I'e$ult. 

The proposed amendment does not create a right of proportional 
representation. Thus, the fact that members of a racial or language 
mmority group have not been elected in numbers equal to the group's 
proport10n of the population does not, in itself, constitute a vio]at10n 
of the section although such proof, along with other objective factors, 
would be highly relevant. Neither does it creaite a right to proportional 
reprt>sentation as a remedy. 

This is not a new standard. In determining the relevancy of the evi­
dence the court should look to the context of the challenged standard, 
practice or procedure. The proposed amendment avoids highly subjec­
tive factors such responsiveness of elected officials to the minority 
community. Use of this criterion creates inconsistencies among court 
decisions on the same or similar facts and confusion a:bout the law 
among government officials and voters. An aggregate of O'bjective fac­
tors should be considered such as a history of discrimination affecting 

>the right to vote, racially polarity voting which impedes the election 
opportunities of minority group members, discriminatory elements of 
the electoral system such as at-large elections, a majority vote require­
ment, a prohibition on single-shot voting, and numbered posts which 
enhance the opportunity for discrimination, and discriminatory slat­
ing or the failure of minorities to win party nomination.1°' All of 
these factors need not be proved t-0 establish a Section 2 violation. 

The amended section. would continue to apply to different types' 
of election problems. It would be illegal for an at-large elect10n 
scheme for a particular state or local body to permit a bloc voting 
majority over a substantial · period of time consistently to defeat 
minority candidates or candidates identified with the interests of a 
racial or language minority. A districting plan which suffers from 

1• 1 The alternative standard of pro\•lng that a \'Otlng practice or procedure le unla.wtul 
It R cllacrlmlnator~· pur1>ose wu a motl\'Btlnl! factor would 1t1JJ be available to plalntllfa 
In •nch ca•P.H. A• the Snpreme Court h~ld Jn VIiiage of A rllngto11 H~lghtR '" Jletropolltan 
llou•ing Dev. Corp., 429 U.S. 2:12 U977l. p\alntltrH woulcl not be required to prove that a 
1llecr1mlna tlon purpose waa the aole, tlomlnant, or even the primary purpose tor the 
rhallt'nged practice or procedure, but only that It bas been a motivating factor In the 
decision. 

1°' See Allen v. State Board of Election•, 39a U.R. 1144, :169 (1969). 
'°'See dbcusslon In previous section f'ntltlell DIRcrlmt11ator11 Methntfa of Election. 
, .. ThPse ohjectlve stnndarcls rPly on Wllite ,., Regeater, 412 U.S. 7:1:1 (1973) but Is not 

controlling since It estnbll1bed a conatltutlonal \'lolatlon. 

1 
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these defects or in other ways denies equal access to the political 
process would also be illegal. 

The amendments are not limited to districting or at-large voting. 
They would also prohibit other practices which would result in un­
equal access to the political process.103 

Section 2, as amended, is a!! exercise of the broad remedial power 
of Congress to enforce the rights conferred bv the Fourteenth and 
Fifteenth Amendments. In South Oaroli'lla v. Katzenbach, 383, U.S. 
301, 325-26 (1966), the Supreme Court held that under these pro­
visions "Congress has full remedial powers to effectuate the con­
stitutional prohibition against racial discrimination in voting." Pur­
suant to its authority to enforce the Fourteenth and Fifteenth Amend­
ments, Congress has the power to enact legislation which goes beyond 
the specific prohibitions of the Fourteenth and Fifteenth Amend­
ments themselves so long as the legislation is appropriate to fulfill 
the purposes of those constitutional provisions. Fullilove v. Klutz­
nick, - U.S. -- (1980); Oity of Rome v. United States, 446 U.S. 
156, 173-78 (1980); South Oaroli'lla v. Katzenbach, su-pra. This in­
cludes the power to prohibit voting and electoral practices and pro­
ced1;1res which have racially discriminato? effect. Oity of Rome v. 
United States, supra,- Fullilove v. Klutzniclc, supra. 

The need for this legislation has been amply demonstrated. This 
legislation is designed to secure the right to vote of minority citizens 
without discrimination, and to eliminate "the risk of purposeful dis-. 
crimination." Oity of Rome v. United States, 446 U.S.156, 177 (1980). 
Discriminatory purpose is frequently masked and concealed, and 
officials have become more subtle and more ca.reful in hiding their 
motivations when they are raciaJly based.108 The·refore, prohibiting 
voting and electoral practices which have discriminatory result is an 
appropriate and reasonaible method of at.ta.eking purposeful discrim­
ination, regardless of whether the practices prohibited are discrimina­
tory only in result. Cf. Oity of Rome v. United States, aupa, at 
176--78; Oregon v. Mitchell, 400 U.S. 112, 132-33 (opinion of Black, 
J .. ); 'td. at 144-47 (opinion of Douglas, J.); id. at 216--17 (opinion 
of Harlan J.); id. a.t 231-36 (opinion of ·Brennan, White, and 
Marshall, ,J,J.) ; id. at 282-84 (opinion of Stewart, J., joined by 
Burger, C.J., and Blackman, ,J.). Voting practices which have a 
discriminatory result also frequently perpetua.te the effects of past 
purposeful discrimination, and continue the denial to minorities of 
equal access to the political processes which was commenced in an 
era in which minorities were purposefully excluded from opportuni­
ties t.o register and vote.101 These Section 2 Amendments also provide 
an appropriate and reasonable remedy for overcoming the effects of 
this past purposeful discrimination against minorities. Cf. Oity of 
Rome, s1tpra,- Oregon v. llf itchell, MJpra. 

"'For example, a violation would be proved by ehowlnll' that t>lectlon officials made 
abeentee ballots available to white citizens without a corresponding opportunltv being 
ll'lven to minority citizens slmllnrl:v situated. Aa another example, purl:'lng of vott'r rt>g· 
IR!ratlon rolls would violate Section 2 It plaintiffs •how a rPsult whlrh demonstrnblv 
1llsad,•anta11:ee minority votere. Only purges having n discriminatory result are rirohlbltP1l. 
The majority vote requirement wouhl also be prohibited under the standarrle applicable 
to other discriminatory vote dllu tlonft. 

'°"See, e.g., AfcJfillr.n v. Ewcambla Oou,.tv, Florida, 6~R F .2d 12:rn. 12~ n.15 (5th 
Cir. 1081); Robin•on v. 1! Loft• Realty, Inc., 010 F . 2d 10~2. 1043 (2d Cir. 197R). 

""See, e.g., Kirkaev Y. Board of Supervi1or1 of Hinda Countv, JllsalHlppl, 654 F.2d 
139 (5th Cir. 1977) (en l>r.no), cert. denied, 434 U.S. 968 (1977). 
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It is intended tha.t citizens have a priva.te ca.use of action oo enforce 
their rights under Section 2. This is not intended w be an exclusive 
remedy for voting rights violations, since such violations ~ also 
be challenged by citizens under 42 U.S.C. §§ 1971, 1983 a.nd other 
voting rights statutes. If they prevail they are entitled oo attorneys' 
fees under 42 U .S.C. §§ 1973Z ( e) and 1988. 

AMENDMENTS TO SEC..TION' 4 (IL)· OF THE A<Jr 

Over the past century, The Congress repeatedly has enacted leg­
islation in a.n attempt to secure the guarantees of the Fiftoonth 
amendment. The Enforcement Acts authorized the executive branch 
to enfranchise newly emancipated black; the results were dramatic. 
Under the Hayes-Tilden Compromise the Fedem.1 government ac­
quiesced to p~ures of states' promises to diligently enforce the 
Civil War Amendments. Upon repeal of the Enforcement Acts dis­
franchisement of blacks was swift.and complete, a.nd until the Voting 
Rights Act of 1965, enforcement of the fifteenth amendment was left 
to the judicial branch. 

The legislative history for the 1965 Act makes clear the inability 
of one branch of government oo effectively enforoe that right, despite 
congressional acts streamlining the judicial process for voting rights 
litiga.tion.108 

Pursuant to Section 2 of the Fifteenth Amendment Congress passed 
the Voting Rights Act of 1965. The Act gave the executive branch 
a grea.ter role in enforcing the right to vote and strengthened judicial 
remedies in voting rights litigation. · 

Disturbed at the lack of progress in minority participation within 
the politica.l pr000QJ in the covered jurisdictions, Congress in 1975 be­
gan to explore alterna.tive remedies. Proponents of these different 
remedies argued that the Votin~ Rights Act, a.s written, provided no 
incentive for the covered jurisdictions to do other than retain existing 
voting procedures and methods of election. The record showed that 
frequently the changes which did occur continued the effects of past 
discriminatory voting practices. After exploring thE'.se proposals, Con­
gress chose not to adopt changes in the Act's remedies at that time. 

After listening once again to the litany of discriminatory practices 
nnd procedures which continue oo dominate these covered jurisdictions, 
the Committee determined that some modification of the Act was 
necessary to end the apparent inertia. which exists' in these jurisdic­
tions. 

The Committee believes these proposed changs to the bailout provi-
. llion, set forth in H.R. 8112, as amended, will provide the necessa.ry 
incentives to the covered jurisdictions to comply with laws protecting 
the voting rights of minorities, a.nd to make changes in their existing 
voting practices and methods of election so that by eliminating all dis­
criminatory practices in the elections process increased minority par­
ticipation will finailly be realize'd. This is a reasonable bailout which 
will permit jurisdictions with a genuine record of nondiscrimination 
in voting to achieve exemption from the requirements of Section IS. 

A mR.jor chan~e in current ·law is that counties within fullv covered 
f.tntr11 will be Rllowed t.o filo for bailont indopen<lrnt.ly from the State. 

,.. U1 Stat. 140. 

:as 
The amendment does retain the concept that the greater governnienta 
entity is responsible for the actions of the units of government withir 
its territory, so that the State is ba.rred from bailout unless· all of it: 
counties/parishes can also meet the bailout standards; likewiE.e, an~ 
county bailout would be :barred unless units within its territory coulC 
meet the standard. · . 

Because of the continuing record of voting rights violations whicl 
has been presented to the Congress in 1970, 1975 and at this time, an( 
further documented in numerous .studies a.nd reports, the jurisdict io1 
is required to present a compelling record that it has met the u.mendec 
hailout standards. 

The a.mended bailout provisions become effective on August 6, 1982 
From August 6, 1982 to August 5, 1984, the jurisdictions will be re· 
quired to comply with the current bailout provision. This 2 year delaJ 
will allow the Depa.rtment of Justice to contiilue to effectively enforci 
Section 5 and also make necessary preparations and decisions about re 
sources to respond to these bailout su~ts. 

ALTERNATIVE PROPOSALS 

In addition to H.R. 3112, as reported to the House, other proposal1 
to amend the Voting Rights Act of 1965 ·are ~ddressed in the Com. 
mittee record. Some of these proposals were contained in legislatior 
before the Subcommittee on Civil and Oonstitutional Rights. 
JuilicialZy Ordered P,rec'leara:nce 

Under current la.w, once a. jurisdiction is brought under the coveragt: 
of the special provisions of the Act (according to the 19651 1970 · 01 
1975 triggers) the jurisdiction must automatically submit or precleai 
all of its proposed electoral changes, either to the Attorney General 01 
to the District Court for the District of Columbia.; most changes are 
precleared with the Justice Department. This process is common!~ 
referred to as the automatic, administrative. preclearance procedure 
or more simply, preclearance. In addition, current law provides tha1 
administrative .Preclarance may be required for a period of time, ru 
part of a judicially imposed remedy, in areas not automatically sub­
Ject to the special provisions of.the Act. 

' A proposal to replace existing procedure with a judicially impose( 
preclearance process wa.s discussed in the hearings.1°' Under this pr<> 
posal, administrative :preclarance would be imposed by a oourt any 
where in the country, if it made a judicial finding that a pattern an( 
practice of voting rights abuses existed in 11. specific jurisdiction . 

The hearing record demonstra.tes most emphatically that the e1fec1 
of this approach 'Would be to signify a return to the pre-1965 litigativi 

' approach, which the legislative history of the 1965 Act showed-to ·1>4 
most ineffective .in protecting the voting rights of minorities.110 Thi1 
proposal would mean that for each of the currently covered jurisdic 
tions, which number over 900, a lawsuit would have· to be mitiatec 
to require the jurisdiction to submit. Given the overwhelming evidene« 
of a continuing pattern and practice of voting discrimination agains1 

•On M11 8, H.R. 8473 wat Introduced by Repreeentatln Hylle tn further clarlfl 
the eb11n11P• n1'ono1ed In hi• earlier bill. H.R. 8478, tbu1, 1uperceded H.R. 8188. 

w See 19811 Hon11 Heartnp. 
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With hearings recently completed on the Voting Rights Act in 
the Subcommittee on the Constitution which I chair, I would 
like to take the liberty of summarizing the key issue that 
ha~ emerged in the debate. That is the issue of whether or 
not to change the standard for identifying 15th Amendment 
violations from an "intent" to a "results" standard. 

While there have been significant differences of opinion 
among witnesses on the merits of these standards, I be­
lieve that there has been virtually total agreement that 
the issue is a highly significant one. Personally, I be­
lieve that the issue involves one of the most substantial 
constitutional issues to come before Congress in many years. 
In effect, the issue is: How is Congress going to define 
the concepts of "civil rights" and discrimination"? 

Section 2 of the Voting Rights Act codifies the 15th Amend­
ment to the Constitution and applies to the entire country-­
The 15th Amendment to the Constitution forbids public 
policies which deny or abridge voting rights "on account" 
of race or color. Section 2 has always been one of the 
least controversial provisions of the Voting Rights Act 
because it codified that principle. Application of the 
15th Amendment {and section 2), of course, is not limited 
to those jurisdictions "covered" by the Voting Rights Act; 
they apply to the entire country. 

Section 2 and the 15th Amendment have always required some 
showing of intentional or purposeful discrimination in order 
to establish a Violation-- The Supreme Court stated in the 
1980 case of Mobile v. Bolden that no decision of the Court 
had ever "questioned the necessity of showing purposeful 
discrimination in order to show a 15th Amendment violation." 
Similarly, they noted that the 14th Amendment's Equal Pro­
tection Clause has always required that claims of racial 
discrimination "must ultimately be traced to a racially 
discriminatory purpose." There is no Supreme Court deci­
sion under either the 15th Amendment or Section 2 that 
has ever allowed discrimination to be proved by an "effects" 
or "results" standard. 
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It is unconstitutional for Conaress to overturn a constitutional 
interpretation of the Supreme Court by simple statute-- The 
Supreme Court having interpreted the parameters of the 15th 
Amendment in Mobile, Congress lacks authority to enact legis­
lation (presumably under the authority of the 15th Amendment) 
that interprets the amendment in a different manner. This is 
precisely the constitutional controversy involved in efforts 
by some in Congress to overturn the Roe v. Wade abortion deci­
sion by simple statute. 

The "intent" standard is the proper standard for identifying 
civil rights violations-- The 15th Amendment prohibits denial 
or abridgement of voting rights "on account of" race or color. 
This has always been interpreted to mean "because of" race or 
color. As the Supreme Court observed in a 1977 decision, "A 
law neutral on its face and serving ends otherwise within the 
power of government to pursue is not invalid simply because 
it may affect a greater proportion of one race than another." 
Washington v. Davis. The "intent" standard reflects what 
has always been the understanding of discrimination-- the 
wrongful treatment of an individtial "because of" or "on 
account of" his or her race or skin color. 

The "results" standard is a radically different standard for-C::::::::::: 
identifying discrimination-- The "results" standard would 
sharply alter the traditional conception of discrimination 
by focusing primarily upon the results of an allegedly dis­
criminatory action rather than upon the processes leading 
up to that action. It would radically transform the goal 
of the Voting Rights Act from equal access to the electoral 
process into equal outcome in that process. 

The "results" test would establish a standard of proportio-C::::::::: 
nal representation by race as the standard for identifying 
discrimination-- The only logical impact of the new "results" 
test will be to establish proportional representation by race 
as the standard for identifying racial discrimination (see 
Attachment) • There is no other possible meaning to the 
concept of discriminatory "results". The new standard is 
premised upon the idea that racial disparities between popu­
lation and representation are invariably explained by dis­
crimination. 

The so-called proportional representation disclaimer in sec-~ 
tion 2 is a smokescreen-- The disclaimer language states that 
evidence of the lack of proportional representation shall not 
"in and of itself" establish a violation. This is extremely 
misleading. What this means is that lack of proportional rep­
resentation plus one additional scintilla of evidence will 
establish a violation. What would constitute an additional 
scintilla? Among such factors, referred to in the House re­
port and elsewhere, are the existence of an at-large election 
system, re-registration laws, evidence of racially polarized 
voting, majority vote requirements, anti- single shot vote r e-



quirements, impediments to independent candidacies, disparities 
in registration rates among racial groups, a history of dis­
crimination, a history of lack of proportional representation, 
the past existence of dual school systems, a history of English­
only ballots, evidence of maldistribution of services in racially­
identifiable neighborhoods, staggered election terms, residency 
requirements, numbers of minority election personnel, etc. etc. 

The theory of the "results" test is that each of these so­
called "objective factors of discrimination" explains the lack 
of proportional representation. Virtually any comrnunity in the 
country lacking proportional representation is going to have one 
or more of these factors which would complete a violation. In 
addition, any further electoral or voting procedure or law that 
could be arguably considered a "barrier" to minority voting par­
ticipation, e.g. purging non-voters off of registration lists 
periodically, could serve as the basis for the additional scin­
tilla of evidence required by the so-called disclaimer provision. 

The major target of proponents of the "results" test is the at-~ 
large system of election throughout the country-- More than · 
12,000 jurisdictions throughout the country have adopted at-
large systems of elections. These are opposed by some in the 
civil rights community because they do not maximize the possi­
bility of proportional representation. If the "results" test 
is approved in section 2, any community with an at-large system 
of election (lacking proportional representation for minority 
groups) will be in severe jeopardy. The at-large system of 
election, both in the North and the South, is the major target 
of the civil rights community through the revised section 2 
(although by no means the only target). 

The "results" test will ensure that Federal courts will become 
far more deeply involved in dis~antling local governmental 
structures which do not maximize the possibilities of pro­
proportional representation by race-- As the Supreme Court 
observed in Mobile, "The dissenting opinion ("results" test) 
would discard fixe~ principles in favor of a judicial inven­
tiveness that would go far toward making this Court a super­
legislature." In the Mobile decision itself, the Court re­
versed an order by the lower court requiring the dismantling 
of the local structure of government in Mobile (at-large system) 
despite a failure to prove purposeful discrimination and des­
pite clear evidence that the at-large system in Mobile served 
important, non-racially related purposes. 

The "results" test would substitute the rule of an individual 
judge for a rule of law-- Perhaps the most serious defect of 
the "results" test is that it completely undermines a clear 
rule of law fixed by the "intent" test and substitutes a new 
rule that cannot possibly offer the slightest bit of guidance 
to a community as far as how to conduct its affairs, short of 
assuring proportional representation by race. There is ab­
solutely no guidance beyond this standard as far as what 
voting and election laws and procedu.res are permissible and 
what are not. 
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The "intent" test is not impossible to prove and it does not re­
quire mind-reading or 'smokin·g: guns' of evidence-- It is inter­
esting that the claim should be made that "intent" is impossible 
to prove when it has always been the standard for constitutional 
civil rights violations, e.g. equal protection clause, school 
busing, 13th Amendment, 14th Amendment, 15th Amendment. It is 
also interesting when it is recognized that "intent" is proven 
every day of the week in criminal trials, without the need for 
express confessions or 'smoking guns'. Indeed, it is even more 
difficult to prove in criminal cases because it must be proven 
there "beyond a reasonable doubt" rather than simply "by a pre­
ponderance of the evidence" as in civil rights cases. Intent 
has always been proven, not solely through circumstantial evi­
dence, but through circumstantial evidence as well, i.e. through 
the totality of the circumstances. As the Supreme Court observed 
in 1978, "Determining whether invidious discriminatory purpose 
was a motivating factor demands a sensitive inquiry into such 
circumstantial and direct evidence as may be available." Arling­
ton Heights v. Metropolitan Authority. Major voting rights 
cases have been won by plaintiffs under the "intent" standard 
before and after Mobile. • 

I am aware that there is a great deal of political pressure 
upon Members of this body to support the House version of the 
Voting Rights Act without changes. I would respectfully sug­
gest, however, that if this measure becomes law, most of the 
Members of this body will have communities that will become 
the target of litigation by so-called "public interest" law 
firms. I have prepared some information on a few of these 
conununities which will vulnerable under the proposed amend­
ments to the Act and will be glad to share this information 
with any interest~d Members or their staff. 

It is rare that an issue comes along of the constitutional 
and practical significance of the proposed changes to the 
Voting Rights Act. I would ask each of you, whether or not 
you have already joined as a co-sponsor of this measure, to 
consider these issues very carefully. They are not simple 
issues but they are of critical importance. 

Please do not hesitate to contact me or Mr. Stephen Markman 
of my Judiciary Conunittee staff (x48191} if we can be of fur­
the r assistance to you in explaining the significance of 
these (or any other) changes in the Voting Rights Act. 

~ 
Orrin G. Hat ch 
United States Senate 

- ------- - · -·---
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IN THE SENATE OF THE UNITED STATES--------- Cong.,-------- Sess. 

s._12~~----------------------
H R 

(or Treaty. ________________________ ) 
• • ------------------------ SHORT TITLE 

To amend the Voting Rights Act of 1965 to extend the effect 
(title) ---------------------------------------------------------------------------------------· 
-------------':~-~~-1:,.~~f !1_..E~9Y_i_~~9!1_~L-~!1-c!_~QF-__Q~fl~_:r::,_p.!;1~~~3-~----------------------------

------------------------------------------------------------------------------------------------
--------------------------------------------------------------~---------------------------------

( ) Ref erred to the Committee on --------------· 
and ordered to be printed 

( ) · Ordered to lie on the table and to be printed 

INTENDED to be proposed by J1r.:._.P_Q~&:-----------------------------------------------------

Viz: Strike all after the enacting clause and insert in lieu thereof 

1 the following: 

2 SEC. L That this Act may be cited as the "Voting Rights Act 

3 Amendments of 1981". 

4 SEC. 2. Section 4(a) of the Voting Rights Act of 1965 is amended 

5 by: 

6 (1) striking out "seventeen" each time it appears and inserting 

7 in lieu thereof "twenty-seven"; and 

8 (2) striking out "ten" each time it appears and inserting in lieu 

thereof "seventeen". 

~ l:>e Section 2 of the Voting Rights Act of 1965 is amended by -

(1) inserting "(a)" after "2.", and 
11 

12 

13 

14 

15 

16 

17 

(2) by adding at the end thereof a new subsection as follows: 

"(b) (1) A.violation of this section is established when, based on an 

aggregate of factors, it is shown that such voting qualification or pre-

requisite to voting, or standard, practice, or procedure has been imposed 

or applied in such a manner that the political processes leading to nomination 

and election in the state or political subdivision are not equally open to 

participation by a minority group protected by subsection (a). "Factors" 

18 to be considered by the court in determining whether a violation has been 

19 established shall include, but not be limited to: 

20 (A) Whether there is a history of official discrimination in the State 

21 or political subdivision which touched the right o f the members o f the 

n~ minority group to register, vote, or otherwi"se · · 
~ participate in the 

I 
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1 democratic process; 

2 (B) Whether there is a .lack of responsiveness on the part of elected 

3 officials in the state or political subdivision to the needs of the members 

4 of the minority group; 

5 (C} Whether there is a tenuous policy underlying the state's or 

6 political subdivision's use of such voting qualification or prerequisite to 

7 voting, or standard, practice, or procedure; 

8 (D) The extent to which the state or political subdivision uses or 

9 has used large election districts, majority vote reuqirements, anti-single 

10 shot provisions, or other voting practices or procedures which may enhance 

11 the opportunity for discrimination against the minority group; 

12 (E} Whether the members of the minority group in the state or political 

13 subdivision have been denied access to the process of slating candidates; 

14 (F) Whether voting in the elections of the state or political sub-

15 division is racially polarized; 

16 (G) Whether the members of the minority group in the state or political 

17 subdivision suffer from the effects of invidious discrimination in such 

18 areas as education, employment, economics, health, and politics; and 

19 (H} The extent to which members of the minority group have been, 

20 elected to office in the state or political subdivision, provided that, 

21 nothing in this subsection shall be construed to require that members 

22 of the minority group must be elected in numbers equal to their propor-

23 tion in the population." 

24 

25 SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended 

26 by striking out "August 6, 1985" and inserting in lieu thereof "August 6, 

27 1992". 

28 

29 

30 



City 

Garden City 

Junction City 

Kansas City, Ks. 

Liberal 

Wichita 

KANSAS CITIES WITH AT-LARGE ELECTIONS AND LOW MINORITY REPRESENTATION 

Population 

1970"' 1980 
No. On City Non- Non- No. Minorities Elected 

Council White White Black 1970 1971 1972 1973 1974 1975 1976 1977 

5 2% 28% 1% 0 0 0 0 0 0 0 0 

5 16% 35% 22% 0 0 0 0 0 0 0 2 

3 21% 33% 25% 0 0 0 0 0 0 0 0 

5 5% 25% 5% 1 0 0 0 0 0 0 0 

5 3% 19% 11% 1 1 0 0 0 0 0 0 

* 1970 Census did not include Hispanics as nonwhite. 1980 Census did. Thus, 
cities with large Hispanic population show large increase in nonwhite pop­
ulation between 1970 and 1980. 

1978 

0 

l 

0 

0 

0 

% Minority 
1979 1980 Elected: 1970-1980 

0 0 0% 

l l 10% 

0 0 0% 

0 0 2% 

0 0 4% 


