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·~· · Civil Rights Division 

J une 13, 19 8 3 

The Honorable '.1argaret ~L Heckler 
Depart:nent of Health and Human Services 
20 0 Independence Avenue, s. w. 
Ro om 615 f? 
Washingto n, o.C. 20201 

cear Madam Secretary: 

I enclose herewith a draft proposal for possible i nc:Jsion 
in the "Baby Doe" Notice of Proposed Rulernaking ( " :~P R'. !" ) . -:'he 
d raft sets forth the duty of state c hild protection agenci e s t o 
p rote ct handicapped newborns. The inclusion o f s uch a reg Gla tor y 
approach in the NPRM will require some additi o nal explanato c1 
language in the preamble. ~ 

i~ are, of course, prepared to work closel y with yo u to 
insure that this proposal is fully consistent wi t h yo ur t houg hts 
on this matter. 

cc: J o hn Svahn 
J uan de l Real 
Cr- a i g F'uller 

Sincerely, 

({·~ fS,..__;;t''<__ j -~ 
Wm. Brad f o r . _ yno'ld-s.~ 

Assista nt Atto r ne y Gene ral 
Civi l Rights Di v isi o n 
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A state child protective agency receiving Federal financial 

assistance for its child abuse and child neglect activities which 

requires health care providers to report to it suspected cases of 

child abuse or neglect shall require as part of its reporting 

requirement, that health care providers report to it immediately 

cases wherein parents or a guardian of a handicapped newborn 

infant refuse to consent to medically indicated treatment • 
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Within 60 days of the effective date of this Part, each 

state child protective agency shall establish and maintain written 

methods of administration and procedures to assure that the 

agency utilizes its full authority to p~ptect handicapped new

borns subjected to neglect through parental or guardian denial 

of consent to medically indicated treatment , solely on the basis 

of handicap, as effectively as they are utilized on behalf of 

nonhandicapped children subjected to other kinds of child abuse 

and neglect. These procedures shall include: 

(a) (1) A requirement that health care providers report 

suspected cases of child abuse or neglect due to parental 

or guardian denial of consent to medically indicated treatment; 

provided that, 
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(2) If a hospital has established a board which (i) includes 

a majority of members not employed by the hospital or making 

regular use of its facilities or services and some members who 

are not health professionals and (ii) reviews all cases of pro-

spective withdrawal of care from newborns, then only those cases 

wherein the board decides withdrawal of care is permissible must 

be reported to the agency, together with a full written rationale 

of the board's decision. 

(b) Sending all hospitals within the state which treat 

newborns a copy of its methods of administration. 

(c)(l) A means by which the agency can receive reports of 

such suspected child neglect or child a.ouse from health care 

providers, other individuals with knowledge of suspected cases of 

child abuse or neglect, and the Department on a 24-hour a day, 

365 day a year basis; 

(2) The means described in §.02(c)(l) shall include the 

use of an information log prepared by the Department for the 

purpose of soliciting appropriate information about individual 

:cases of prospective withdrawal of care. 

(d)(l) Immediate review of the reports described in 

§.02(c) (1) and, where appropriate, on-site inves~igation of 

such reports; 
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(2) In reviewing the report of a board described in 

§.02(a) (2), the agency shall give due weight to the rationale of 

the board, but such rationale shall not be dispositive of whether 

the withdrawal of care from a newborn is in fact child neglect, 

nor shall it preclude an on-site investigation if the agency 

deems one to be necessary. 

(e) Immediate notification to the Department's Office for 

Civil Rights of each report of child neglect or abuse based on 

the child's handicapped condition and the agency's final disposition 

of said report; 

(f) Provision of services to handicapped newborn infants 

whose parents or guardian refuse to consent to medically indicated 

treatment solely on the basis of handicap including, where appropriate, 

seeking timely custody of the infant and consenting to medically 

indicated treatment or seeking a timely court order to compel 

the medically indicated treatment • 
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In determining whether parental or guardian refusal to 

consent to medical treatment is solely on the basis of handicap, 

the agency shall follow the guidelines established by the 

Department. The examples listed in Section .OS are part of those 

guidelines. 
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Definitions 

"Refusal to consent to medically indicated treatment solely 

on the basis of handicap," as used in Section 0.2, means: refusal 

to permit or authorize a health care provider to provide treatment, 

including adequate nutritional needs, which would be medically 

beneficial to the handicapped newborn infant and would otherwise 

be provided as a matter of reasonable medical judgment but for 

the fact that after the treatment the infant will continue to be 

a handicapped individual. 

"Medical judgment" does not incluge opinions based upon 

the social, psychological, financial, or other impact of the 

infant's handicap condition on itself or any other person • 
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Examples 

l· If a parent or guardian refuses to consent to medical 

treatment for the removal of a stomach blockage or other life-

threatening condition of a child with Down's Syndrome, in the 

absence of a reasonable medical judgment that the treatment for 

the independent ailment presents a greater ~isk to the infant 

than the ailment itself, the failure of a state child protective 

agency to seek to protect the life of that infant or to have 

procedures to intervene for such protection, is discriminatory 

under Section 504. 
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2. If a parent or guardian refuses to consent to 

treatment for an infant suffering from spina bifida, in the 

absence of a reasonable medical judgment that the treatment 

presents greater risks than the spina bifida condition itself, 

the failure of a state child protective agency to protect the 

life of that infant or to have procedures to intervene for such 

protection is discriminatory under Section 504. 

3. If a parent or guardian refuses to consent to treatment 

for a handicapped infant, where the reasonable medical judgment 

is that the prognosis is for imminent death regardless of treatment 

because of the handicapped condition itself or another ailment 

or ailments, the failure of the state protective agency to intervene 
:-.. t 

•. .o:;:..t 

to prolong the life of such a dying infant is not discriminatory 

under Section 504. 
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It will be "Brad Reynolds against the 
world," according to one person's 
description of a high-level White House 

· meeting scheduled for this afternoon 
relative to administration infanticide 

·: I regulations. 

istration infanticide regulations, taking . 
into account the court's concern that 

, adequate notification be · given prior to 
issuance of the regulations. 

.. 

Conservatives will be watching 
today's White House meeting closely. ·, 
One source predicted it will be a ''knock
down, drag-out" session. He said if 
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come to light and the administration 
moved in March to halt the practice. The 
regulations promulgated at that time 
called for cutting off federal funds to 
hospital$ that practice infanticide. 

The tegulations also included "hot
line" numbers for persons to call if they 
suspected a hospital of practicing in fan- · 

William Bradford Reynolds is the 
assistant attorney general for civil 
rights, and he is opposing President 

"Reagan's infanticide regulations on the 
grounds they will open the door to 
broader interpretations of civil rights 

' t1rotections. ..- · 
: -~The White House staff is prepared to 
: _nht tor the president's original Ian-

White ilouse"'~ources said the meeting will be to 
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Edwin Meese III, Attorney General Wil· ·• The infanticide regulations came 
liam French Smith, Health and Human ·about primarily because of the "Baby 
Services Secretary Margaret Heckler Doe" case in Bloomington, Ind., in 
(or a representative of HHS), Reynolds which an infant with Down's Syndrome 
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1 and Bob Carlson, chairman of the Cabi- . died after treatment and food were with-

net Council on Human Rights. held at the request of the family and 
White House sources said the meet- . with the backing of a court order. A 

ing ~ill be to "refine" the earlier admin- large . number . of similar cases have 
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Laos when "his missions have abso
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ticide, a provision attacked vociferously . 
by the medical profession. U.S. District 
Judge Gerhard A. Gesell termed the 
"hotline" regulation "hasty" and "ill
considered" in issuing a permanent 
injunction against the administration's 
infanticide rules. 
· Reynolds is backing the concept of 

turning over to the states the power to 
promulgate and enforce infanticide reg· 
ulations. Should the states fail to meet 
their responsibilities, Reynolds argues, 
federal funds could be withheld. 
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Human Services 
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U.S. Department of Justice 

Civil Rights Division 

Washinvon. D.C. 20530 

April 26, 1983 

Re: Infanticide Regulation Working Group 

Dear Mr. Svahn: 

I enclose herewith a proposed mark-up of the draft 
regulation which you circulated to members of the working 
group last week. I am also attaching a brief description of 
possible alternatives to the approach embodied in the draft 
regulation. 

With respect to the draft regulation, I believe that 
the working group should consider attaching an appendix to 
the regulation which sets forth a number of the priniciples 
stated in the preamble. For example, the appendix might 
include a discussion of what constitutes discrimination on 
the basis of handicap under the statute and what the Department 
of Health and Human Services does not consider to be a 
violation of Section 504, i.e., the withdrawal of care for an 
infant who is terminally ill. The definition of "customary 
medical care," discussed in the preamble, might also be 
included. 

The basis for my suggestion is that the appendix 
would provide more authoritative guidance as to HHS's 
interpretation of the regulation and thus might be given more 
weight by a reviewing court than the preamble alone. Indeed, 
it is not infrequent that such appendices are published in 
the Code of Federal Regulation, whereas preambles to regulations 
are virtually never published. By giving greater weight to 
the principles we are setting forth in the preamble, I believe 
that we would enhance the likelihood of the regulation 
surviving a facial attack. 
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Indeed, it might be desirable for the regulation 
itself to set forth some of those principles, i.e., by defining 
customary care in the case of handicapped newbor:ris, and by 
defining discrimination in the delivery of care to handicapped 
newborns or at least expressly excluding, by regulation, 
those circumstances, described in the preamble, that the 
Department does not consider discrimination against a 
handicapped newborn. The articulation of these principles 
in the regulation itself should also improve its chances of 
surviving legal attack. 

This is, of course, a matter that you will want to 
review with your Department's General Counsel and Director 
for Civil Rights. I would be interested in knowing whether 
they share my concern that the preamble discussion may not 
alone be sufficient to meet the kinds of objections that 
Judge Gesell expressed in his opinion. 

cc: Michael Uhlmann 
Richard Willard 
Juan del Real 

Sincerely, 

Assistant Attorney Genera 
Civil Rights Division 
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ALTERNATIVES TO CURRENT PROPOSAL 

I. Imposing regulatory requirements on 
state-child protective agencies 

I understand that the Department of Health and Human 
Services provides funds to state-child protective agencies to 
aid them in dealing with child neglect and child abuse. I 
further understand that virtually all states have laws 
authorizing state intervention in cases of child neglect and 
child abuse and that the child protective agency of each 
state seeks to intervene in such cases as appropriate. This 
intervention includes applying to state courts for custody of 
the child for a period of time in order to insure proper 
care and protection against life-threatening conditions. 

State child protective agencies, which receive Federal 
financial assistance, could be required pursuant to Section 
504 to have a procedure and active policy providing for 
intervention to protect handicapped infants who are 
discriminatorily denied food or medical care solely on account 
of their handicap. The contents of such a regulation could 
reflect a variety of approaches. Under such a regulation, 
the federal role might include all or some of the following: 

1. Com state-child protective a encies to 
re uire such hos ita to re ort a cases o withdrawal of 
enial o ood or care. This requirement wou have the 

advantage of compelling hospitals to reveal all cases of 
denial of food and care, without need to rely on whi$tleblowers 
(reliance on whistleblowers undoubtedly will not result in 
the reporting of every case of discriminatory denial of 
treatment). Moreover, if we could obtain the agreement of the 
medical and hospital associations to this procedure, there 
would probably be no need for posting a hotline number, a 
major irritant to these groups. 

One part of the state's compliance program might 
include compelling hospitals to establish the •ethics review 
board" recommended by the President's Commission for the 
Study of Ethical Problems in Medicine, and Biomedical and 
Behavioral Research. The state might require these review 
boards to rule upon every proposed withdrawal of care and to 
forward immediately its decision and rationale to the state 
child protective agency. 
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If the medical and hospital communities are opposed to 
this regulatory approach, the state might be encouraged or 
required to establish a telephone number, and the posting of 
that number in hospitals, for the reporting of child neglect 
or child abuse to the appropriate state agency. Thus, in the 
event that a hospital might not be reporting all appropriate 
cases, there will be an avenue for whistleblowers to report 
possible neglect or abuse situations. 

2. The Department could provide guidance and •technical 
assistance• to state-child rotective a encies to aid them in 
meeting their Section 504 o igations. T e gui ance cou 
take the form of the principles enunciated in the preamble of 
the draft regulation. Moreover, the Department could train 
employees of state child protective agencies in handling 
these matters. The Department might also directly assist the 
state agencies in reviewing certain hospital decisions to 
withdraw care as a method of assisting the state agencies in 
fulfilling their Section 504 obligations. 

3. The De artment could monitor cases re rted to 
state agencies as well as the o low-up y t e state agency. 
This oversight function could trigger more direct federal 
guidance to state agencies in individual cases. 

This approach is consistent with the President's 
commitment to federalism. Moreover, so long as we are 
confident that state-child protective agencies will fulfill 
their duties (and they will be under threat of fund termination 
if they fail to do so) this might be a more effective means of 
protecting the handicapped newborns than reliance on a 
whistleblower strategy. 

II. Legislation 

A congressional enactment protecting handicapped 
newborns from the denial of food or treatment solely because 
of handicap probably has the best chance of surviving legal 
attack. Courts are less likely to strike down a congressional 
enactment, complete with congressional findings, than they 
are to strike down administrative agency action. 
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One legislative approach would be to permit the 
continued receipt of Medicare and Medicaid funding by hospitals 
on the condition that the hospital not discriminate against 
handicapped newborns. This approach likens Medicare and 
Medicaid services to any other goods or services that the 
c;overnment acquires with federal funds from the private 
sector, and imposes the nondiscrimination requirement 
as if federal Medicare and Medicaid funding constitute 
procurement contracts. Legislation to this effect could 
define the "Baby Doe" obligation with sufficient precision to 
reach the situation where medical treatment should be extended 
to the handicapped infant, while leaving to the parents and 
their doctor the difficult decision regarding appropriate 
life-support procedures when the clear medical judgment is 
that the baby cannot survive on its own. 

---~ ·--

:_ .. 
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us. Department~ Justice 

Civil Rights Division 

O//ict of IM Allilt•11t Attomry Gntm1/ 

Honorable John A. Svahn 
Under Secretary 
Department of Health and 

Human Services 
Washington, D. c. 20201 

Dear Mr. Svahn: 

llUllU.,tDfl, D.C. 20$30 

May 5, 1983 

I of fer for your consideration a very rough draft of 
a possible regulatory approach to the •aaby noe• problem 
that targets Federal enforcement activity under Section 504 
at state child protective agencies which receive Federal 
financial assistance to aid their child abuse and child 
neglect programs. 

As you know, questions have been raised in litigation 
of the earlier •aaby IX>e• regulation with respect to Section 
504 coverage. Specifically, in briefs filed in American 
Hospital Association v. Heckler, plaintiffs asserted that 
fiealth care providers were not recipients of Federal 
financial assistance within the meaning of 504 if the only 
Federal funding was tied to the Medicare or Medicaid programs. 

The Department of Justice is currently taking a 
close look at the complex coverage issues raised in the 
American Hospital Association case. While resolution of 
those legal questions would not, as I understand it, 
necessarily require a different regulatory approach to this 
matter than the one originally taken -- since the original 
regulation and the proposed modification thereof would 
apply only to health care providers that furnish •covered• 
health care services to infants -- certainly the reach of 
the regulation could be significantly affected. 

The enclosed draft is an effort to respond more 
directly to the referenced concerns about the use of section 
504 in this context. As you know, the statute prohibits 
discrimination on account of handicap in programs receiving 
Federal financial assistance. The state child protective 
agencies have such programs that are explicitly charged 
with safeguarding against child neglect or child abuse. 
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The Federal Government's legitimate, and very proper 
concern, that handicapped infants not be medically •neglected" 
or •mistreated" solely on account of their handicap, should 
not ignore the similar state interest in such matters. By 
working with and through existing state agencies, already 
having the staff and experience to deal with such matters, my 
sense is that the desired end can be achieved in a more effective, 
expeditious and sensitive manner, while avoiding much of the 
criticism of the undue Federal intrusion that was levelled at 
the earlier regulation. Obviously, this suggested alternative 
fully contemplates a vigorous Federal role in overseeing and 
monitoring a state agency's compliance with its Section 504 
responsibilities with respect to handicapped newborns. 

As stated at the outset, the draft and these thoughts 
are offered for the working group's consideration. My interest 
is in making sure that we have given full consideration to all 
of the complexities involved with the •aaby Doe• issue in our 
deliberations of the proper course to pursue. 

Sincerely, 

u~ \..h.__ 
Wm. yno 
Assistant Attorney Gen al 
Civil Rights Division 

Enclosure 
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A state child protective agency receiving Federal 

financial assistance for its child abuse and child neglect 

activities which requires health care providers to report to 

it suspected cases of child abuse or neglect shall require, as 

part of its reporting requirement, that health care providers 

report to it immediately cases wherein parents or a guardian 

of a handicapped newborn inf ant refuse to consent to medically 

indicated treatment • 
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Each state child protective agency shall e stabli_sh and 

maintain written methods of administration and procedures 

to assure that the authorities of the agency to prevent 

instances of child abuse and neglect are utilized for the 

protection of handicapped newborns subjected to neglect 

through parental or guardian denial of consent to medically 

indicated treatment, solely on the basis of handicap, as 

effectively as they are utilized on behalf of nonhandicapped 

children subjected to other kinds of child abuse and neglect. 

These procedures shall include: 

(a) Establishment of the duty of health care providers 

to report suspected cases of child abuse or neglect1 
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(b~ A means by which the agency can receive rep:>rts 

of such suspected child neglect or child abuse from health care 

providers and other individuals with knowlege of suspected 

cases of child abuse or neglect on a 24-hour a day, 365 day a 

year basis; 

(c) Immediate review of such reports and, where 

appropriate, on-site investigation of such reports; 

(d) The immediate notification to the Office for 

Civil Rights of each such report and cooperation with OCR; 

(e) Provision of services to handicapped newborn 

infants whose parents or guardian refuses to consent to 

medically indicated treatment solely on the basis of handicap 

which are as effective as those provided to other abused or 

neglected children, including, where appropriate, seeking 

timely custody of the infant and consenting to medically 

indicated treatment or seeking a timely court order to compel 

the medically indicated treatment • 
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Definitions 

•Refusal to consent to medically indicated treatment 

solely on the basis of handicap,• as used in Section 0.2, 

means: refusal to permit or authorize a health care provider 

to provide treatment which would be medically beneficial 

to the handicapped newborn inf ant and would otherwise be 
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provided as a matter of reasonable medical judgment but for 

the fact that after the treatment the infant will continue to 

be a handicapped individual. 

•Medical judgment• does not include opinions based 

upon the social, psychological, financial, or other impact of 

the infant's handicap condition on itself or any other person • 

• 04 

Examples 

1. The refusal to consent to medical treatment for 

the removal of a stomach blockage or other life-threatening 

condition, of a child with Down's Syndrome, in the absence of 

a reasonable medical judgment that the treatment for the 

independent ailment presents a greater risk to the infant 

than the ailment itself, is child neglect and the failure of 

a state child protective agency to seek to protect the life 

of that infant or the failure to have procedures to intervene 

for such protection, is discriminatory under Section 504. 

2. The refusal to consent to treatment for an infant 

suffering fran spina bifida, in the absence of a reasonable 

medical judgment that the treatment presents greater risks 

than the spina bifida condition itself, is child neglect, and 

the failure of a state child protective agency to protect the 

life of that infant or to have procedures to intervene for 

such protection is discriminatory under Section 504. 
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3. The refusal to consent to treatment for a handicapped 

infant, where the reasonable medical judgment is that the 

prognosis is for imminent death regardless of treatment 

because of the handicapped condition itself or another 

ailment or ailments, is not child neglect and the failure of 

the state protective agency to intervene to prolong the 

life of such a dying infant is not discriminatory under 

Section 504. 

The preamble to this regulation could contain a great 

deal of the material from the preamble in the regualation 

circulated on April 22, 1983. Moreover, the preamble could 

contain further explanation of the role of the Department of 

Health and Human Services in monitoring and guiding state 

agencies in the enforcement of their Section 504 responsibilities 

as well as the role of the Department in providing •technical 

assistance• to state child protective agencies. The Department 

could provide a good deal of guidance in the handling of 

certain situations. Further, the regulation itself could be 

adjusted to provide for the Department's role or a somewhat 

different role for the state protective agency. The state 

might be required to canpel hospitals to establish ethics 

review boards -- only those decisions of the Board to withdraw 

care would need to be reported to the state agency. 
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FIELDING ~ 0 BRADY/SPEAKES 0 0 

FULLER 0 0 0 0 

GERGEN ~ 0 0 0 

REMARKS: 

Attached is a paper developed by the White House Office of Policy 
Development concerning Medicare and Medicaid as Federal Financial 
Assistance. Please review the material prior to a principals meeting 
on the Infanticide Rule which will be scheduled for this week. 

RESPONSE: 

Richard G. Darman 
Assistant to the President 

Ext. 2702 
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FRJM: STEPHEN H. GALEB~ 
SUBJECT: Mejicare and Medicaid as Federal Financial Assistance 

I have ?repare1 a summary of pro/con arguments that Medicare 
an1 Medicaid do/do n~t constitute federal financial assistance 
for purposes of Section 504. The same arguments apply with 
respect to Title VI and the age discrimination statute. 

The argument that Medicare and Medicaid are not federal 
assistance is well stated in Brad Reynolds' memorandum. I have 
cited to the releva~t parts of his memo, in lieu cf more detailed 
summary. 

For the opposite case, I have cited several portions of the 
legislative history of the 1964 Civil Rights Act and the Medicare 
Act, which are attached as appendices. My summary of this side 
of the case is somewhat longer, to give the balancing arguments 
to those in Brad's memorandum. I have used identical numbering 
for balancing arguments (e.g., pro argument #2 matches con 
argument #2). 

I believe that the legislative history, the course of 
administrative interpretation, and the nature o.f the Medicare and 
Medicaid programs create a substantial legal argument that the 
programs constitute federal financial assistance. This is not 
the position I would favor if we were writing on a clean slate, 
but any attempt to reverse the longstanding HHS position on this 
matter would likely meet with a stiff rebuff by the courts. Our 
best strategy is to draw the line between federal payments going 
to institutions and federal payments going to individuals. This 
position will not undermine our past arguments with respect to 
federal aid to college students. 

In addition to the straight legal arguments, I think we 
should consider the unlikelihood that federal courts would cut 
back on the scope of institutions covered by civil rights laws, 
even if the legal considerations favored such a cutback. 
Further, the political ramifications of releasing hospitals from 
the coverage of civil rights laws concerning race, handicap, and 
age are considerable. 



Arcument tha~ Medicare is Not Federal Financial 
Assistance to 3ospit~ls 

1. Medicare is a prcgram of aid to individuals, not to 
hospi~als. (See Reynolds Memorandum, pp. 4-7) 

a. Though hospitals receive federal payments, these payments 
are made on behalf of elderly and disabled individuals 
who receive care at the hospitals. (Memorandum, p. 4-7) 

b. Indivijual-oriented programs of assistance, such as 
s~udent loans or Medicare, do not bring civil rights 
coverage unless Congress expressly so intends. 
(Memorandum, pp. 5, 7) 

c. Medicare was designed by Congress to ensure ~ecical 
services for individuals, not to ''bail out" health care 
providers who were giving free services to the elderly 
and disabled. (Memorandum, p. 4) 

2. There is no express indication of Congressional intent to 
have Medicare constitute federal financial assistance, since 
the only indications to that effect are floor statements of 
two individual Senators. (Memorandum, P· 6 & n. 7) 

3. The administrative interpretgtion by HEW and now HHS that 
Medicare is federal financial assistance is inconsistent with 
proper statutory interpretation. (Memorandum, pp. 6-7) 

4. The several lower courts that have proceeded on the 
assumption that Medicare constitutes assistance to hospitals 
have not squarely addressed the issue or given it any real 
analysis. (Memorandum, p. 7) 

5. If we grant that Medicare is federal financial assistance to 
hospitals, we will give support to arguments that other 
individual-oriented payments are federal assistance to 
institutions. 

a. For instance, distribution of Medicare cards to elderly 
or disabled individuals is no more federal assistance to 
hospitals than distribution of food stamps is federal 
assistance to grocery stores. (Memorandum, p. 5) 

b. Medicare is analogous to other programs, such as 
guaranteed student loans and GI Bill benefits, in which 
the individual is free to use the government benefit at 
virtually any institution he chooses~ in none of these 
programs does the government decide to which institution 
the money flows. 

6. Medicare is more akin to a procurement contract than to a 
federal grant, since the government purchases medical 
services on behalf of elderly and disabled persons at fair 
market value or reasonable cost. (Memorandum, p. 6) 



7. We are generally trying to hold the line against efforts to 
~ake ever-greater encroach~ents of federal regulatory 
activity i~to the ?rivate sphere, and we should not make an 
exceptio~ in the case of Medicare and Medicaid. 



Arqu~ent that Medicare Is Federal Financial 
Assistance to Hosnita:s 

1. Medicare is a p~~gram of payments to hospitals, not just to 
ind i ·.rid u a 1 s . 

a. The key ques~ion is who receives the federal payment: 
Medicare Par-: A payments go to hospitals and thus should 
carry civil ~ights coverage; Medicare Part B payments go 
to incividua: doctors and patients and thus should not 
(and in fact do not) carry such coverage. 

b. Me~icare pay~ents are tailored to subsidize particular 
costs of hos?itals (e.g., teaching hospitals are often 
paid a~ high2r rates to cover costs of training); this 
suggests tha-: one aspect of Medicare/Medicaid is 
assistance t~ the institution. 

c. The Senate R~port on the Medicare Act said the program 
"will appreciably reduce the need of hospitals to charge 
their paying and prepaying patients more than the cost of 
their services in order to compensate for care rendered 
to other patients without charge or at less than cost." 
(1965 Code, .:::ong. & Adrnin. News, p • . 1943). 

d. Many types of federal payments go to progra~s that are 
"individual-oriented" in the sense that they provide 
specific goods and services to individuals, with the 
federal payment calculated according to the number of 
individuals served (e.g., school lunch program, Title I 
funds for co~pensatory education programs for 
underprivileged students); yet whenever the federal 
payment goes to the institution it is generally 
considered federal financial assistance. 

2. Congress intended Medicare, like other programs with federal 
payments to institutions, to constitute federal financial 
assistance to hcspitals. 

a. In the debates over Title VI of the 1964 Civil Rights 
Act, members repeatedly drew the distinction between 
payments to institutions (e.g., school lunch program) and 
payments directly to individual beneficiaries (e.g., 
Social Security checks) -- see examples in Appendices A 
and B. 

b. Several members of the House Judiciary Committee 
expressed an intent to cover, with Title VI, "vendor 
payment programs for medical care of public assistance 
recipients," which operated in similar manner to Medica:·e 
and Medicaid -- see Appendix c. 



c. T~e direct statements by Senators Hart and Ribicoff 
(fonner Secretary of HEW) that hospitals participating in 
Medicare woul1 have to comply with Title VI -- see 
Appendices D and E -- were apparently not controverted in 
the debates a~d would probably be accorded substantial 
weight by a court. 

d. Section 504 was expressly designed by Congress to have 
the same cove~age as Title VI -- to provide the same 
procedures for handicap discrimination as for racial 
discrimination. 

3. Longstanding admi~istrative practice has considered Medicare 
and Medicaid to be federal financial assistance. 

a. From the outset of the Medicare program, HEW followed the 
position expressed by Hart and Ribicoff and required 
Medicare participants to abide by Title VI. 

b. Current HHS regulations require Medicare participants to 
enter into "provider agreements" in which they must give 
assurance that they comply with Title VI and Section 504 
(42 C.F.R. Section 489.12, 45 C.F.R. Sections 80.4, 
84.5). 

4. Judicial deci~ions, while not directly addressing the issue, 
consistently c~sume that Medicare and Medicaid are federal 
financial assistance. 

a. In the earliest cases on this point, in 1967, 
Administrative Law Judges ruled that Medicare and 
Medicaid are federal financial assistance. 

b. Hospitals apparently all accepted this ruling and have 
not to date pressed a case so as to require a federal 
court decision on the point. 

c. When called upon to address related issues (e.g., whether 
Medicare and Medicaid payments carry Section 504 coverage 
over employment practices), federal courts have either 
stated or implied that they view Medicare and Medicaid as 
federal financial assistance. 

d. A case directly on point arose last year, when Baylor 
University Medical Center claimed that Medicare and 
Medicaid are not federal financial assistance for 
purposes of Section 504. The Justice Department filed a 
brief taking the position that these payments are federal 
assistance. Recently, Justice has filed a further brief 
modifying, though not r eversing, its position. 



5. One can draw a workable distinction between Medica~e and 
federal programs cf payments to individuals, such as student 
loans and food stamps, based on whether the federal aid is 
given to individuals or institutions. 

a. Federal assistance to students goes to the individual 
st'...ldent: · only in the Pell Grant program do federal 
paymen~s go to the university (and we have taken the 
position that Pell Grants are federal financial 
assistance, in the Grove CTtY case). 

b. Food stamps are given to incividuals, not to food stores: 
they cannot rightly be placed in the same category as 
Medicare payments to hospitals. (When the federal 
govern.'"'!1.ent gives money to food stores in return for 
properly end~~sed food stamp coupons, the government is 
simply redee~ing a financial instrument, not giving 
assistance to the food store -- this aspect would hold 
true for any fixed-amount voucher program.) 

c. Unlike voucher programs such as food stamps, Medicare 
involves federal approval of particular hospitals as 
Medicare participants, and detailed governmental review 
of reimbursable costs -- there is thus a greater 
relationship between government and institution than in 
a voucher program. 

d. Our best legal posit~on in all these cases is to rest on 
the disti~ction made in the 1964 debates between payments 
to individuals and payments to programs or activities. 
It is possible to argue that many federal payments to 
institutions are "individual-oriented," just as it is 
possible to argue that many federal payments to 
individuals are actually for the benefit of institutions: 
but we invite less judicial tinkering if we stick to the 
question of who receives the federal payment. 

6. Medicare and Medicaid are not akin to a procurement contract, 
because the medical services are not being procured for the 
government, and the government does not engage in a 
contracting process to obtain particular services. 

7. Strong though our commitment is to prevent undue regulation 
of private institutions, this does not resolve the issue in 
any given case. Rather than adopt a line that has little 
hope of success in the courts or in Congress, we should take 
a firm but defensible position that we can successfully 
maintain to protect the private character of true voucher 
programs and programs in which federal benefits are given 
directly to individual beneficiaries. 



Araument that Medicaid is Not Federal Financial 
Assistance to Hospitals 

1. Federal payments under the Medicaid program go to 
participating states, not to health care providers. 
Hospitals are at most "subrecipients" when they receive 
reimbursement from the states for medical services rendered. 

2. The distribution of Medicaid funds by states to hospitals is 
not financial assistance to the hospitals, because the states 
have a contractu=l relationship with the hospitals, much like 
a procurement co~tract, to pay on behalf of indigent patients 
for medical services rendered to them (thus hospitals are not 
subrecipie:its of federal Medicaid assistance for the same 
reasons they are not properly regarded as recipients of 
federal Medicare assistance). 



Arg~ment ~hat Medicaid is Federal Financial 
Assistance to Hospitals 

1. The =act that Me8icaid is administered by the states does not 
make it any the less federal assistance to participating 
hospitals -- we have performed many block grants that turn 
administration of federal funds over to the states, and we 
always provide that civil rights "cross-cutting" regulations 
be kept in effect with respect to programs and activities 
that receive the funds via the states. 

2. Medicaid funds c~anneled via states to hospitals are federal 
financial assista~ce for the same reasons that apply to 
Medicare. 



Program-Specificity 

1. Section 504, like Title VI and Title IX of the 1964 Civil 
!Ugh:.s .~ct, applies only to the speci fie progra"TI or activity 
receiving federal financial assistance. 

2. It remains an open question whether a hospital is a single 
"program or activity," or whether wards of a hospital, e.g., 
nee-natal wards, intensive care nurseries, etc., are each a 
program or activi~y in themselves. 

3. Thus, participation in Medicare by a hospital might not bring 
its infant care facilities under Section 504 coverage -- see 
p. 7, n. 9 of Reynolds Memorandum. 

4. Participation in Medicaid, however, would presumably trigger 
Section 504 coverage over a hospital's infant care 
facilities, unless the hospital segregated and excluded those 
facilities from its Medicaid program. 
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APPENDIX A . 

ETTLCT Ol'f !PEC171C PROCllAM:J 

It, therefore, is important to be quite 
clear as to ju..'<t \"\·hat title VI would and 
would not do. In terms, it applies to 
well over a hundred dit!erent Federal 
assistance programs. In fact, howe\·er, 
its eJTcct rjlJ be much more limited. 

P t:rh a ps the 13reat.est amount of Fed
eral assi$lance funds goes for d:red 
programs, in which Federal funds are 
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lonn. st.:ch a.s loans to pubUc houstni; anti 
ur:i::i.n re:1e~al proi!'.'cts. title VI will re
q:..:ire that the public bodie:i or pri' J.te en
ti~ie:; recdvin~ the bener.ts of any such 
loa.n refrain !rom racial disc:-i:ninaticn. 
However. Uke requirements are alreadY 
in e1red under Exeeutive Order No. 
11063. Hence title VI will merely 1i•;e 
stn.tuto!j' support to t.he regulations al
ready in e1!e~t as to tht-se proi::ams. 

Mr. DOUGLAS. Mr. President, Will 
the Sen:\ tor yield? 

Mr. HUMPHREY. l :prefer not. to 
yield until I conclude my prepared re
maria. 

T1tle TlI will ha \'e Uttle 1! any etrect on 
!ann programs. It will not a!!ect direct 
Federal programs. such a.s CCC price 
support operatiotl-', croi:i insurance. and 
acreaie allotment parmenl;s. It will not 
a1!eet loans to tanners. except to make 
sure that the lendinir qencies !allow 

=~~:.::.:.:...::.:~.:.:.~:..i.....-.;....,,..-.;.;;.;;,;,....,;;_.. ... nondlscriminatory policies. It "11ll not 
- ~mp O'ittS, the custcmcrs o is usme:;;;+ require- any !armtt to chanae his em

' or other pt>rSOi:~ with whom h~ a~als. are ployment poUc:tes. I ho~e the opponents 
1· i# oo se~ ·'" pnrticm:rnts in or bfQWSl- o! t1tl~ VI wW note this statement car~ 
_>.:. a:-i ~' ot tlJi:se F i:dE>ra I erol\'rams.- tully-ther& ha.s been a neat <Ual of dU
-1~ ~ with'. respect. to State. w.altare pro- tortion and. amunde.rstand1nc: m pre
.·· irams. which: receive Fede.ra.r an.nu cisely these areas-. 
;t: unc!er the< Soc:i:U SecurltT Act or ot.her Whether and. to .what ~tent title VI. 
: ~ Federal l:i n. the picture- i.s b~ically the would a.'rect employment in activities re
·~ .; sam~ ... With one sizuif!cant. dl1feruice-. ceivina Federal assistance Will depend on 
. 1 T1tle vr will not authorize· imposition o! the nature and. purposes o! the particular
~,-- any requirements on the ultimate bene- Federal a.ssis~ proiram. 
l iiciarle.s ot. these weUare· payments, !or Pum employment.. would not. be at
,;r_- the same· reasons alread:r dis:U-'Sed. !eet.ed: b>· title vr. The vlLrio\11 Federal 

under the precedln~ h~c!in:. But.. it proiinms o! ~tance to !armen. such 
i· will. result. in:.. nquin:me:its.. that. th~ as 3.Ct'eaie allotments under the A:ric:ul

State aiiencies. :idmi.nisterinc these pro- tural Adjustment.Ac~ were not intended. 
crams refrain. !ram. racial d1scrimina- to deal mth problems o! tar:::r employ
tion. l.D.: th~ allowance: of beneftts. and: il:t ment.;.. and !arm employees. are 1enerally 
treatment ot. bene&:i&rtu. For · ex• not . . participa.nts- 1.n. or- benedciaries o! 
ample;. ai. State: aiiency.. &dministerin"- an. sucfL programs... · ltence t1tlt. VI. would 

: unemployment com-pensaticm. procnm; not. aut.llorize.1mPQSit1on or- any require
- which. participates. in- the-. Federal On- mmtS' under these prosra.ms. relat.ina' to 

em;Jioymcnt Tru.!t. !'und. would. be- pro- ra.ci&l dfscrimination in farm· employ
~'f hi.bited !rom den1ini- payments to men~ J ot.hen.ise- ell1ible bene.dciaries because:. On. the other hand. stimulation o~ em
~ they were Neiroes. or beeatwt they ba.d:. ploymrnt IS typically a. ~f!eant pur

-~ pa.rttcipated in voter relbtnt.ion dri\'es pose o! Federal irant.s. !or- construct!on 
.J. or sit.in demnnstrations. The Sbte o! ll!iho,;.·ays, ai~rts. schools. and other 
l acency could &l!O be prohibited. from. public: works. For example, in section 12 
_j ma!;itainin~ sesn1iated lines or waitin~ ot the- Public Works Aceelcration Act of 
-~ rooms !or, -or othen.ise dU!erentiattnc 1962; 47 United States Cod~ 28.U(a) , 
. .,. m its treatment. ot. white md. Nesro. Concrus !ound that &Cf:elcntion o! pub

:.1:•' bene.dciariea. Uc- works construction, including con-·_··_._:. = ,,;ww::::;;;'~:C ~:r"::on ::U~~~~ by Ped.erul irants and 
!ederally a.saisted housinl'. Thi.s ts so. tor 1'ecasUT ta- pro.tde lml:ned!&te uaetUl 

. '"'. two resaon.s. Fir.st. muc:h Federal houa- work !or'tZl .. unemployed &nd. underemployed. 
me usl.st.anc:c Ls i1ven by way o! Insur- Co~ ha.s. renerully required pay
ance or 1W1n1nt.y, suc:h u PH.A and VA men~ of prev&.11in1r w:i~es. and adher
mortc"c insurance· and. ruaranties- mc:e to the 8-hour day ao<l40-hour week:. 
Procrams. o! ass~tance- by way o! inSUr• 'on such construction. Where- Federal 
ance and ilJ:irantT ~ expressly ex- fUnds are made- available: in order to pre-
cluded. from. tiU~ VI. Hence enactment Vide Jobs. it would be unconscionable to 
o!title VI will have no eitect on FHA and. permit. racia.1 cUscrimination· in the 
VA tnsurancc and ~ar.i.ntfes. It wtll 1m- availaoiUty or· these- Jobs. Ractnl dis
pose no new requirements Wfth respect to criminatlon in construction financed by 
these procrams. On the other hand it Feqeral rrant.$. and loans ls now pro
will ·not- Impair In any way the- extsttnc-· hibited under Executive Order No. 11114. 
authority o! the President. and the Title VI would &ive st.atutory support to 
qenc'es adminf$terln' t.he.se pr.irram.s. the policy rei'iected ln this Executive 
to delll with problems o! d.f.scriminatton order. and would require its extension to 
1n them. The crovt.sions of HA 715.2 those uem:tes which presently take the. 
limply do not atrect them one WllY or the postt.1on ~hat t.hey are not. le1ally able 
other. · to c-implv with It. 

Sei:ond. ln those CS.."iCS where housin~ Employees and applicants for- em-
autst:mce ls 1iven by Federal rr.mt 01 ployment are- the primary bene11ciaries 

.. --- ····- - · ... - -· .... - · - -- ···· ·------- · ------

or Federal a.ssist:i!'lce to State emrilo.r
mc!'lt services. Title VI would thus au
thorize adoption o! re;,;ulatlons requir
ing the elimination o! r.icial discrimina
tion in referral pracUces. treatment of 
Job applicants. et cete:a, by such State 
em;Jloyment services receivini Federal 
!unds. For like n!asons, it '.\'ould au
thorize action in connectio:l ~·it.h !ed
erally assisted vocational training pro
rrams. 

In this . area there is some overlap be
tween tit.le VI and title VII. Both titles 
call !or initial relfa.nce on voluntary 
methods !or achieVinr compliance. I! 
such methods fafi, then the department 
or anncy administering a Federal as
sistance prorriun wocid consider the 
availability o! a suit under title VII in 
determining what me:!ns o! obtainin:: 
compllan:e with its nondiscrimination 
requirement would be most etrective and 
consistent With the objectives o! the 
Federal assistance statute. 

~CT OB mUCA.no:. PtOCJtAMS 

T1tle VI would ha\'e a substantial and. 
eminently desiral:)le imi:act on program.s 
ot a.ssi.stance to edu.c:J.tion. T1tle vr 
would reqUira eUmin:i, tion of racial di.s
crimin:!.tion and sesresation in all .. im
pacted area." sc!:rools ~villi' P'edera.l 
cnnts under Public Laws 81.5 and &74 . 
Racial sesreration at such schools ts 
now prohibited by the Con.stitut!on. The 
Commissioner- ot Educa.tion would be 
warranted in relyin1 on any existinir 
plans- ol desene1a.tion which appeared. 
adequate and el!ective; and on liti&aUon 
by privat~ p:u-ties or by the Attomey
Ge.neral under title rv o! H.R. 7152:. a.s
the primar? means. of securin1t. ccmpU
aace with this .acndlscriminato17 re
quirement. It 1S not ~ect.ed that !unds 
would be cut; off' so lor~ a.s rea.sona.ble. 
steps- were beinl' taken in rood. !aith. to 
end unconstitutional setrecat1on. 

?n such cases the Commissioner- might 
also be Ju.sWied In requirirll' ellmina..tion 
o! racial dlscrtm.ina.tion In emplol·ment 
or a.ssignment ot teach1!rs, at le:ist where 
suc:h discrimination atfected the educa
tional opportunities o! stu.dc;•ts. See
Board. of Education v. Brr:uton,. C..A_ 5 .. 
Jan. 10, 1964, 3% U.S. Law Week 2353 . 

This does not mean that title VI w-ould 
authorize a Pederal o.t!ieial to prescribe· 
pupil assi."nment.s, or to select. a !aculty, 
as opponcnt;s oL the bill ha.ve su;i:ested.. 
The onb' authority con!erred would be
a.uthority to adopt, with the approval o! 
the President. a. gener:il requirement that 
the local school authority re!rain !rem 
racial discrimination in treatment o! :pu
pils and.. teachers, and authority to 
achieve compliance with that require
ment by cutorr of tuncb or by other 
meam authorized by law. 

In the administration of the school 
lunch proitram title VI would also au
thorize a. requirement that the school! 
receiVing- school lunch money not en-
1are in nc!al d!scrimlnation. Cutott o1 
tunds would, however, gencrall)' be ln· 

_ccnsistcnt with the objectives o! thf 
school lunch pro.:ra.m. which are to pro· 
vide· urgently needed !ood tor iirowint 
bodies. and such cutotrs v;ould not occu. 
!O long as other means of achieving com
pliance were available. 
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and thr ~:;itlon. to m:tke a !ull commit
ment. •·to the prop.:i• : '. i0 n that rncf' has 
no plac~ :n A:r.t!ric:1n li!e or law." Title 
VI makes cle:i.r th::it c\lm:nitment. The 
Fed~ral Gove:·nment must ce:ue to un
derwrite sc~ re;::tr io!L I~ is only simple. 
j~tic..: . It is ind.::::~i;;lble to we F~d
eral !u:::b to p~r?c:tuate .sc;rel:':ttion In 
the Hill-Bu: ~on ho5;ii~:i.l cons::·uct::m 
proiram, tht' imi.=~i::ted areas school pro
rr:i:n, and o:her !eden.Uy assuted pro-
g:~·arn.s. . 

Mr. Chairman. earlier in the debate ! 
1ras disturb<!d when the- very "ciistin
JUishcd ientleman from Alabama. the 
chairman of th.: S;.ibcomm!ttee on Hous
ing o! the Commit.tee. on B1rnkin; L'ld 
Currency, sub:;::sted that. the pas.>a;e of 
this title ~ht result in a sitdo~·n strike 
on the part o! those Members o! Con
rnss who serve on the Appropriations 
Committtt. It is d1ftlcult. to believe that 
appropriations !or urban rene1.1.·al, !or 
public hou~ing .. !or college dormitories 
and other ·public: needs- would: · not be
voted b~a~e Conaress had determined 
tlnally that they should. not. be- llSed. to. 
perpetuate segr~at1""· 

However. i! that is; the cue; let U.S. 
meet the issue hnd on. and carry· the 
nrht to the- country. nie· people-- oC 
America. will not" stand !or it.. 

This title is e~ntial to the bill. It. 
empowers the :idministrator to strike at 
the· very root o! the problem which has. 
been raued numero1.11 times before this. 
'body when antid1scrimi.oation a.ad antt
seiresaUon amendments ha.ve been. 
o1fered. 

Since my election to Om~re5$ r have
foueht a1ailut.: usin1t Federal !Unds for 
pro;rams ln. whicl't' d1scrim.iz1at1aa. Ls:. 
practiced. I have· introduced· and s~
ported: antidl.1crimina.t1an. amendments. 
to authorW? tion. and. appropriation bills. 
When the Housin& Act of. 1961 wu be-, 
!ore the House, I wa.s the on!T Member 
on my side or tbe- aisle to vo~ !or an 
antidlseriminatfon amt'ndment. I have
suppcrted. an amendment. to the- Realth 
Pro!~ns Education A.ssutance- Act of 
1963 to pr«?Vent funds from 'beinc- used. 
!or secrei:i.ted !acilltles. I introduced. 
and 1Ucd a dlsch&.rKe petition for H'.R. 
Si41 which. provides. that. no l"ederal 
&iancinii. or- other assistance may ~ 
furnished. in connection with any pro
ll'am. or activity which ls .secreaated or 
in which indMduals are- clli!a'iminated: 
&ca.inst on t.he cround of th~ir rs~. re
lllion. color. ancestry, or national ortein. 
Be!ore. the admin!stratJon'.s civil richts:. 
btll was Introduced, I urged tl:e Attorner 
Cenerai to reconunend a. provt.sion. to 
bar Pederul funds for ~srecated· pro
n"arnL 

We who have supported thoae amend;_ 
ment.s have constantly been told t.hat 
there would come & time when we could 
C0?2$1der this Issue a.s a distinct matter, 
&eparate and apart from the le11Slation 
then i:>end!ng before the Bouse. w., 
have· that oppcrtunit.y in t.hts bill today, 
&nd we should seize it. The polley i.. 
clearly expressed in section 601 :· 

M'o PftSon· ., • • lhllll. on th.- pound ot· 
~ COior, or national ort1tn, be escluded 
llta Plln.tctpation ID. lW dented. th• bene

at, or be subjected to d1Serlmtnat1on 
- Una~ &AT orcirJ'1ln or a"1vtty rec.ivlDc Fed·· 

Thi." title is not mandatory. I think 
it shuu!c!. be. For tho~c who art! so 
alarmcu about the di.'icrction placi:d in 
the hands of the Federal administrators 
and department heads, I would en
cour:ige them to support an amendment 
to make mandatory the denial o! !unds 
for segreiated programs. Then they 
would not have to worry about the use 
of di.Sc:-etion. 

Mnn\· o! the o 

wt:!ch had rect'i\·ed Fl!deral !unds for
sc.Lool m:1 i n tena~ce anc ope:ation under 
this protiram In fiscal year 196 l The 
study sho\l.·s that 63.6 percent o! the 
funds allo:ated to this are:i. went to 
segrega ted school districts. 

A Civil Right~ Commission .study 
shows that. for the 196::-63 school ye~r. 
totally se~:e;ated Schools in milit.:i.ry 
base impac~ed area;) in .\lab;:ima. Geor
(ia, South Carolina, and Mississippi 
received $16.592,733. . 

On March 30, 1962. the Se1:retary of 
the ~partn1ent or Health, Education, 
and Wel!are stated: 
~:nnin; tn ~tember 1963. we wut ex

ercise sound dtsc:-etion. ta lee . appl"Oprta. te 
sttti)S :u set rorth In thtt law wt~h respttct 
to thCH• c:hlldren sull atten~in, aei:-epted. 
xhools •ho by law an entitled to sute..llle-

K.'\t7":1 ac edu~t!on. 

! ~ ts no 1n en e However, th~ Secretary determined 
uotc lrou! that. that he had discretion only with resp~t 
2. A number or pr~s :idmU:Wtereci by to children Uvin; on Federal property. 

l"Keral :apacies Ulvolve dlrect- payments 'CO In ei~ht .situations ,..bere only sew~ated -
mcttYid'W1lr pounatnc • c.r=in atatua.. .schools wen available to children Uvtn~ 
SOm .. SQC.ll prornum-m&T!Dvolv .. compem11· OD military bases. the Oovernment has
Ulm- tor- Hrrica nnder9d. or tor tn1urtes built s:hools-th- schools in ·Alabama. 
tuaC:UO~. sudl. -. mtlltlUT Ntirement. pay ...... 
aD4 vec.er:uia.~ c:amP9ftS1ltion. tor aenlc:.-cco- . two· In South Carolina. two in Oeoma. 

-~ cU•bUUy. an4 pertiapa moulct noc be- &nd one Ill Loui.Stana. However, Chit 
dacrtbed. u autatancw- prognma; othen. rulln~. only applies to the 285.863 chil
auch. u. •.car:ma•· pensions aDd old-a.re. sur- dren of Federal employees Uvtnr on F'ed
"lvors. and. dlaabtUty beneftts under- tttre II eral property an4 does. not apply to the 
or t.h• s.x1a1 Secunt; A.Cf:. mt1n~ iw coa- ..._..., _, 
lidared. to lA•olve· 4n.anc1.41 uaistan~ by way 1.555.154- children. livtnr otr £"..,..e .... -
or sraii.c~ auc- to the- atftlt Uia.~ thera LI owned property_ 
~cial uaiat&A«* in ettbei· tn- or pro- The 1963 Report of the- C1vtl Rights 
sram.. the uaiatanC9" ts to an lDdl\.'lduat and. . CommWion points out the Umited e!!ec-. 
zzoc u. S: -program: or.- ac:thtty ... u. nqu!red ti\-enes.s o!. this rulln~: 
bJ tl.t1e. VL. Ill any -.eat. Utle VI would not;.. TJ'p: to> S.ptembar- 1983~ =w.TU"; th .. ID!W' 
suoa=att:llty- atrecc:such 'benetua. since- cn-
parznents .,.., prewnur mad .. on a nondla- naUDc hu alf•c:tad. only 2~ ot the 242. south
ertmtnator,t ~W... ancl anea·d1acrtmln&t1on ens.shoot d11crtcQ wbft9 c:!iildren !'Bide oao 
:m. C'XlDKtioft' wtur tbenr ta: prectudect· bT the- 7eden1. prc.putJ and: attend 1c:hoola In. ui .. 
isiu-. amenctmen~. io- the camutuCia~ ""n. c:ommWUt)'. ADd. tor ui .. moat ~rt. th .. rul
m i!le-re!aU'"IT tew !Dataoca; 1D wclch Uley tnr WUt nd.ound oDly to ui. .. benedt" ot chll· 
we- ao~.wbolly recs.rally admt:U.tend;. 4C- dnn- UTtns, on. b&A. They constitute only 
c:ord!D(lf. such procrams an- omlttecl rrom 10 percent ot all mtllt&ry depeadenta In ui. .. 
th .. Use. Por stzntlar rauoas, prosr.2ma. lD· Sout.h-
't'Ol"t1ac dlnct 7-den.1 turntsb1np ot serncea. - Mr. Chairman. in Alabama. Ftorlda. 
auch a.a. medlc:ll cu. u reciarully owned hos- · Georwia. Louisiana. South Carolina. Mis- . 

it.'\t:.. are- omitted. .sisslppl. North Carolina. and. Vtr~nia 
· That. statement by th~ Deputy At- sewre;ated school dlstrlcts are st1ll re
tomeT Qeneral should dispel a lot of the ceh1ns Federal assistance iinder th.: im.
con!usion which- has bffn created. The pacted areas prcu:un. 
purpos« is c!ear-to prevent dil\Crimina- The Hill-Burton hospital cor.3truct1on 
Uon amo~ the beneftciarles o! Federal pro~ram ts another example o! & pro
procn.ms.. cram· in which Federal funds have- bffn 

Mr. Chairman. the- harsh !acts- a~ used to underwrite-se~eration. . _ 
that. con.sdtutionally protecttd riaht£ The Hill-Burton Act provides: that 
ha~beea c:Usreprded in the administra- Federal funds can be ailocated "1n cases: 
tion of Federal pro1r11m.'I. where- sepant~ hospital facilities are 

Por oample-, the-Government hu per- pt"Ovfded !or separate population rroups .. 
petuated sch'lol sesn1atlon throuah the- if the plan makes equitable provi.~ions 
allocation. ot school maintenance and on the- basis of need !or !acilitfes and 
conatructton. funds. under- th~ impacted services- o! Uke quality !or each such 
areas procram. In nscal year 1962; the rroup." In addition to "separate· but. 
~eral Government allor.ated $29'T,169.- equal.'9 hospitals, Federal funds have· 
iOS for school maintenance· and eon- rone to hospitals within which patients 
struct1on under the Impacted areas pro- are seireiated on the basts o! race. 
rram. Of t.his total, 36 percent, or $106.- The Civil R11hts Commis.sion 1963 
129,lOi. wu allocated to Southern and Report states: , - · 
border-States. In ft.seal year 1963~ $315.-· The PubUe Bealth Servtc~ hu stated that. _ .~ · 
110,32:1 was allocated !or school maipte- rrom the- tncepUon or the Hill-Burton pro
na.r:c,e and construction under the im- snm tn 1HG until o.ce::nber 31. i9e2, gra:nta.. • 
pacted areas prosram. Of this total, 33' aave been mad11t to aid In the c:onstrucuo~. • .-

• $106 092 763 all ted to or remodellnc ot 89 medical tacumes ln-percen-. or • • · wa.s oca tended tor- the exclusive use ot either whtt.e 
Southern and border Stat~ or NegTO persons. The Federal contnbutlon • 

A subcommittee ot the House Educa- io these projects tot:i.ls '38.7'75.994: ot Utt.a. . _ 
tton and Labor Committee in 1962 pre· amount. Federal c:ontributton to t h11t l:J proj- , · 
pared a st:itlstical sample of school dis~_ ecta Intended tor- the me ot Necroes, 15. . :· 

• - "' - · ··"' - - a .. A ...... rrio•t" !=\tat.es . M.080,308. - -- . - - ·- ·· -
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m:ir.y re:;ions of the country, citizens 3.re denkd the e<;.ial b.;ncf. :.; from 
Fcc!cr:i.! financial assist:ir.c~ progT":i:ms bec::i.use of th~ir color. 

The Hill-Burton Act is ::i. rete .. ·<int c:i.sc in point. Undi!r thi~ :i.ct, Fedcr:il 
funds are grantc<l to :i'<sist in the construc~ion :i.nd cquiprr.c:lt of p11blic. 
and .. ·o!untary general, mental, tubercul.-.si~. - and chr•)nic disc:i.sc hQspit:i.ls. 

Assist:mce is also pro .. ·ir.!ed for the e~t:i.bE~hna:nt of other forms of mcdic:i.l 
ore fa.c:ilities such as r.:.irsing homes ;ir.u puh!ic he:i.!th centers. As of ~[~y 
1963, $2 billion have bc1:n devoted to this purpose by the Government. De
spite the e."ttcnt of this Federal contribution, bowc\'e1", C.'C>lmple a ftcr c."<· 

am? le- is a ... ·;:i.ilable which establishes that N eg-rocs are denied equal t'rl!atment 
under the act. N eg-ro f';\tienu are denied :icce~s to ho!'prtals or are !egrc
ptc<i within such faciEties. Negro doctors are' denied mff privilcgc,;...
thereby preduding- them from properly caring for their patients. Qualified 
Negro nurses, medical t~hnicians, and other health penonncl uc dis.:rimi-

. natcd against in empl.,yment opportunities. The re!utt is that the health 
sta.nd."lrds- of Ncg-r~ and, thereb~·. the Nation are- imp:iir~; and the 
incentive for Negroes to b«ome doet:on or- to remain in many communities, 
after pining~ mcdicl education. is reduc:cd. 

In. a. related &shfoTT, racial discrimination has bffn found to e."Cirt in 
'f'endor pav:nent progr:uns for medical a.re of publi~ assistttnce recioients. 
Hosoit:ils, nursing- homes. and. c:tinia in all parts of the countr.r participate 
in these orog:"":lms a!'ld, in some; Negro t'('cipients h:i.ve received l!!SS than 
eau:i.l adv:int:ige-. · 

Th~ school lunch program ·is another instance. of unfair trutment. 
Through. this prognm •. the-. Federal Government Sffks to provide. surplus 
fOod in order that ne<:dy children. may have- a. nourishing". meal u lea.st otiee 
&: day •. Manr Negro families, in· particular,. rely- ap0n this. progn.m as :t 

meam;. of. am.intainia~. the health- 0£ their- children_ The. denial of othe:
rlghts especially the Iac:k ot equal. jqb- opporttmities-demands the- accept
aace-or~ support. Yet,.: testimony pnsented. be.iore. our committee re-
ft&ls. that Negro childresr have. be~ denied fne lunches on the.µniodnded 
claim that their pa.rents could' a.fFor<i m buy their noontime meals:" 

S-um1arly, N"egro families. ha.ve be1:?1 denied access to or elimirulted from 
receiving- surplus- agriculttiral commodities which are distributed by the U.S~ 
Department of Agriculture_ Whether throu;ft coincidence or otherwise, 
insa.nc:s of this nature- have occurred. in counties where resistance w:i.s 
strongest to the Negl'OC$' attempt to gain voting rights. !nterestingly 
enouch, though. distribution- was- recommenced when the. Federal Govern
ment made it c:le:zr that it would. take over direct distribution unless the 
counties ma.naced the program fairly_ 

Billions of. dollars of Federal mt>ner is c.'Cpended a.nnu:illy on research. 
This. money which primarily goes to universities and rescaii:h: centers. for 
scienti!c and educational investigation is gnnted regularly by such"G.gendes 
as NASA,.AEc; the Department of Defense, NIH~ Office of. Education, and 
Natfoml. Scienc:: Foundation_ Regrettable- as: it may seem, a. number of 
universities :md: other recipients of these- grana continue to segregate their 
facilities tct the detriment of Negro edu~tion :uid the Nation's welfare 

Funds for guidance training" of high school tcai:hers and administr:iton 
art also anava.ilable to Negrott in ~number of Southern States, while, in 
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~t ;-e:ir, mC'st o~ us supp.:or!:d a pro
r.-'!1 o~ hc.:;J '. ~.\ ! i1..,;:..;r:mce for th'=! :l;ed 
cnroug-h Sl)Cial security as a tn.!!or step 
co1t·:ird fir:-~·Cl:L::s ci.tizc!".."h ip !or the 
a1!!d. r. ror one, cou!d not be more 
pie:isec! thn t we now h::we the o~portu
nity to sup;)ort a volur.t:iry medlc:tl. ln
.s-..w.incl.' pro;ram also. 

In addi tio11 lo the new econ~mic inde
pcr..d!r.Ct' it will create, I a.cl hotidul t!!:i.t 
the bill will ;>remote ftr;;t-cla~ citizen
s!:i ;:> in another !a.shio!l. also. We dc
':-l" b :< t w:-.r :l!!d '>\'TOte ir.~~ !nw t!'L1.t 

th~t lt will be a ~oon !or the cot.mt.ry, reccpti~'n rMm outside the Ch~m!: 
!or the hospit:\;s, a~d-thouc;;t-. thej· ca~- a::d exp!n!ncd th~ fac~s ~ he uncc:-:i t o 
not imagine it now-!or the m"dic=il th.: m.. He s~:d that dur in:; the n!u!". 
pro(e~sion. or ~ta~· the O~ice Of Economic Opper: 

Mr. PASTORE. Mr. Pt-e.-;!dent. r com- nit:,· decic!cd th:i.t tt had a. really l: 
pllment the distin;".!ishcd Senator rrom subjec t ili the way oC sell in:; poverty, <l. 
Michigan ror an excelle~t. st:i.tcment. I that. they ·;1;ere no~ reaching the dJ:c 
am proud to associate rn:;sel! v.·ith every- outs. They came to the networ~ a 
thing he has s::i.id. asked for time and ccr,peration in t 

Mr. H.~RT. Mr. President, I am very p:·od:.iction o! a. proi;ra.m which woL 
aratc!ul !or t.he remarks by a man who be sla:.ted u:.ward this particular a.:-ot 
has been scnsith·e to t.."'lis problem and He further- t.old me at th:it time ~1 
has ziveu nation::i.l le:.der~hip to it !or · the network had picked up a11 o! t 
m:my ye:\rs more than I have. production costs and had paid, at resu 

Mr. ~'l'SFIELD. M?". President, I union scale, all the participants 1n : 
SU~iest the absence o! a quorum. pro;:ram. 

The PRESIDL.'40 OFFICER. The I wish to m:ike perfectly p!a.in tha 
clerk \\"ill call the rol1. am not castill1 a blanket 1ndlctm1 

The Ieirislative clerk proceeded to call a~ainst all eh~ partici~ants in the p 
the roll. 1ram. I excepted one in pa.rticulr t! I 

uno.:r ;;,.e S0C:J. • .s1:c:.i.:-: . sy.:,e::::. an ':'.'! Mr. ALLOT!'. Mr. President, r ask I happened to know by si:;h~ ~d 
'.ll e inst1 ut:ons an a <! :, c:c.-.s ur- Wlanimou.s consent that the order !or recognition la.st week--Joh.n.nlo· Matt 

· ~:im t e:se serY1c~.s a 1 e ...- e a quorum call be rescinded. I except another one whom I have siz 
of the 1v1 :E?. t ~ • ct o o;. The PRESIDING OFFICER.. Without identit\ed, a man by the name o! co~ 

Although the hospital and medical In- ob1eet1on.. tt is so ordered. who made the only rat1cna1 appeal, c 
surance programs are major strides !or- Mr. ALLOTr; Mr. President, I also who pro~bly ,,.-:is the only e:"tcu.se 1n 
want in_ this pro1>0s~ legialation, there uk. una.?limous consent that I may spt!!lk whole pro;ram !or what ts claimed 
Is mother !acet. of health. protection on sn extraneous subject !or 20 minuUs. l>e the purpose o! the pro~:-azn. 
which i! tar more- important to many;- The. PR.F.SIDma OFFICER. Without In loo~ o\•er my remar!cs ol J 
IWD.ely, the. incentivll. !or ~ent; obJectton.1t ls so ordered:. w~lc, I described this as a. shameful i 
In Stateo Xerr-M1lls ~ns. We must.. re- cliqrace!U1 exhibit1011. r saJct· that 
lactantiy resllze- that there are- sWL ECONOMIC OPPOR'I"tfNITT ADKIN- 1lltel.Uaenc:e ot the i;>eople- o! tl:IJ.s co1 
amonr us those un!ortunate !rvr who eJC- tr)" was lnsulted and desraded by 1 
Pl!rience poverty anc1 illnel>S 'beyoncf. th·.,. IS'l:RATION TELECASr · particular procnm. I ~ no rea.sor 
SCOPe o! an.r economic:ally !easible social. Mr.AI.LOTT: Mr.President. lutTeek. retract either one- o! t.hostt stat.eme: 
lmura:.::e proinm. This. bill not onlT r discussed on the tloor o! the Sena.te cer- Neither- do r. !or that. matter, see 

,, Provides incentive ·tor 'better health carT taJ.n matten- perta.1n.lni' to a. televi.sion reason to ret:'uct anr portion: or 
for the independeut ~ied. but also airers prorram w:Uch was shown la.st. week on statement made by me la.st week wh~ 
st.ro~ i;uidelines !or L new streamllnetl. one o! the networ!cs.. At that t11n1t I ex.- said. that the proan,m wa.s decadeni 

·· llli>roach to. com;:m:ihenstve. healtl13e1"9'- pressed myself 1n what I believe- to ?>«- the extreme. 
tees !or tho.<1e on welfare procrams serr-- tuny JustUied:. anci ri&hteowr lnd11n~t1on. I should. like to ro back to the ~ues: 
lnr. the bllnd~ dlsabled;.. and; dependent.. a.nd. even ancer~ . of. who. was responsible !or the pro;:r 
cbildre:L. . - .. · · 'rbe-remarks pertalzr particularlT to a. The- president ol tha broadcasting ci 

, . It. requires-~ ot!erinc; of more- cam.- show;..sponsored either b7 ane ot the-net-· l)&nJ" wrote me- a. letter which,. al tho 
·· _, Prehensive care- to- recei~ ueater- Ped~ - works or by· th9' sa-<:alled. poverty" pro- it. Is dated JulT %;. was Ju.st; dellveret 

era1 supp0rt,. and prohibits MlUIT ar th~ cram-the: omce: or Ei:onomic:: Oppor- me today. In that. letter h9' !alls;. 
i.· · ad mctices such as· relative- nspan.si- tuniQ'-and &~ that... time~ I was under the same trap lnt.o which almost ~v· 
f _·· ~ bWtT test$ which ba.vir piqued lterr- the impression-apparently at leut par-- one eJ.se. bas. !&lien in tha situation 
~ ~ pro;raim. ln. th~ put... t1alIJ"· taise--tha.t th• show bad. ~ M SOOJ1 u the present. administra 
• Mr. President. aianr o! m remecber si>0nsored. a.nd paid. !or 1n 1ts entirety by could &et tts manarer out here at" W--. 

l
. . . the !ea."'S tha.t v.erc a:prc::..~ when- the- the- omce- o! Economic: Opp0rtun1tT. I and the rest o! some o! 1t.'I columnists 

30C1al security system was tlrst proposed wu eJCtremely. critical of. the om~ !or commentato?3 on the ball. they 1mm 
&nd deb:lted.. 28 year qo-that it would that reason.. I am still critical of It. ately Picked this up and said, '"Well. 
111imant Americans, be ~dministrat.tvely In order to: set the- record strai1ht. I Sen3.tor !rom Color.ido ts sort o! 

~ IUl.wo~Ic, ftn:lncbilly unsound, cripple believe· I should state- the- tacts upon !a.shioned. You cannot expect. hir. 
f 11:14. Impede- pd~ U!e Insurance and; v.hich. I. based my remarks last week. llke this kind. o! business-this. rock 
\ Pe:uion prorrsms.. We ~ow todaT bow On the evening- ot the-- show I called roll stuff'. He doesn't 11.ke this Partic 
l an!oundcd those !ears were. Themed!- the president... ot the broadc:istinir net- .kind o!mu~fc. .. 
r ~ Pru!~ion h:u ~ressed ~rea.t: f~:ir work. r identined mysel! and asked 1f Mr. President, tho.t ts not the ! 

l ~- ...,r the- health or thl!' people. the qualltT the-broadc~t was being- sponsored. by his at all That has nothing to do wtth 
QC ?nedlca.l service and the future o!" the: l)'Stem.. 'nle reply was "No..'.. F1rrt. I! radio and TV stations 

f.. ~ profession it this Pr'Oi1'2M Ls es- l: sa1~ ''Is· t.his ~ publle service- pro- only programs which appesled to on 
:. ~lbhed;. r remind. the Senate: that. 30 cram7'.. d1vidu3.l 1n the United St::i.tes, they ~ 

or so Years aao tremors or apprehension The answer: was-. '"Yes.... &Dlywould not even exist.. . 

l
-.·. 1121 throulh the m..ndlcal PTO!essionwhen Tq me. thtt only ressonable conclusion Second, r am the Ia.st. penon in 
-~· :~tary- health. lmurancc plans were- that anyon9' could draw !rom these two world who thinks that every pro, 

· ~ started. Then, also, crier ~ .. so- que5t1on.s and. answers wu-. ~ that lt which roes on. TV in thl.s. country sl: 
;. '-;· ~ med.lcine» were- beard from. was not beinc- paid. !or by the Columbia. be slanted to suit the· tastes o! m 
_. - -~ ~physicians. . · · Broad=st1nr System; second. that.. the or any other- lnd1vtduaL In !act. : 

.• 

· - In· start1nc ~ new- -.~ mu.R- broadca.stinc 57stcm. was donatlnc:t !ts or 8 res.rs I have carried on a. rw: 
• · ~ t.he problem and situation care- time !or t.he purpose o! the program; and. battle with the FCC to keep them 
l · ;;:":_'T. and consider equallT as care!ullT third. that.. the prop-am itsel!, that .ts. dolnir exactly that. sort of t.hing_ 
n. . ~.._!lew.s o! those who believe the pro- th~ production. and. the payment. to the the advent o! Newton Mfnnow 1n 
r:: ~ step Is unwise-there' arl!' alwa)'S participants-I will not. diinl!y most the FCC bec3me colored with the co1 
• : · ~ Who belleve that anything new or ot them by calllnir them areu;as-wu that they had a bunch of brilliant 
f-:- . Uiaf tnt 1s unwise-and if" we are-~ paid !or by the omce of Eeonomic Op- pie-and thank God, this .ts not uni 
~ ,. I ,._1,'lVe are on the r~ht. track, ro ahead. partunity. throughout the FCC; I mu.st. say. 

te· ~~ ·. be ~ve that. the proposed proc:ram will A!ter- r had made my remark.s on the the· majority felt that they had a . t 
:t ·; .··, em.~~odscnd !or the ared-and, 1n due- floor of the Senate, the vice president of br1lllant people who could somehc 

J. [ ·-~~--~· ~ _o~- us _:m _be ~~ed-~ bel.!~~~ o: -~he n~twork_ calle·~-~~~ me In ~:_lect !or U3 l>ettcr t.han we could sele· 
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b,lsic pl:\n; the costs of X-ray, rad!um, 
a.'!d tsotnpc tht.:~·:.ipy; the co'5ts o! d!·t>~.s-
1.c~s. splint:. brJ.1:e::;, and other pros
thetic ceviccs; and the co::t.s oC !a!:-Jra
wrr and dia~nostic services. This 
co\"erage. pr0vldt>d under piut B o! the 
ne~ title VIll . .,,.ill be av:Ul:i.ulc to all 
individuals who a.-:-e over 65 and residcnt3 
oL the United St:i ~e~ 

The s~ n101~~hly premium will not pl?.ce 
an added burden on our older people, 
bt~J.use otl1cr portions of H.R. 66i5 pro
Tide for a 7-pcrcent across-t.~e-board 
tncret.se In c:ish social secu:ity beneftts. 
The 7-percent incre:ise wUI amou..'lt to a. 
larier mou~hly payment oi at le:u;t $4 
for an indi.....-idu:i.1. or $8: !or a man and 
wi!e o\"cr GS, and the bencflci:iries can 
elect ~ hn.vc the premiums !or the vol
untan-. supplementary cove::a&e deduct
ed !rom thdr montrJy c:uh benet\t pay
ments. 

Stacr:s will be permitted to elect. to 
have ~me or an of the a:ed who receive
cash payments under tbeir public: as
sts:ance pro~ COl"ered by the supple
ment:ir7 pl:in, and the Sta~e would then 
pay the premiums Ill Dehal! o! the tn
dMdu.Us.. 

Enrollment and reenrollment tn the. 
supplemm.t::iry plan will !)e, UmitM t4 
si>eeiJk periods o! time, and. the bill pro. 
Tides !or lncre~ed premtums in the case: 
of those who drop out ot the ~
ar:c1 reenroll. or who enroll late. These 
limitations are nee~ to we;uard 
apinst the possibWty of people enroll.; 
- In the pro;ram only- when. their 

· he:l.lth bas deteriorated to the · point 
where the prospect of. payment. ts no• 
~er m . tn.sur:ible: risk. but a; virtual 

· ctrta.lnQr. Por the insurance- p?Ql?am. to 
be· soundly based. 1t mnst" cover: essen
tblly all members· .J! ~ '1'0UP-ln periods 
o! 1ood health. a.s well a.s 1n ill~ 

The supplementu7 plan provides a;. 
cmnprehenslve pac:kace or l)ene!it.s. but
tressed. at the approprUitc places b7 sa!e
cuards ac:Wlst. overut1112ation. 

A separate trust fund v.1ll t)e esbb
llshed for the suppl~mentary- pl:ln so that 
L"!e- old ace and survivors• Insurance 
t.r-.ut func1 can in no war be endan-

. ~~ bT the. existence ot health can 
-IU<lnco. 
~~i&n.AnoH OP TJD: ~G"PPl.Dtr.n'.A&'I" ft.AN 

Wtt.h the supplemmtat'T plan. Just as 
Tith the ba.sic pb.n. the o\·erall respon-

. C'l:UitJ !or- admini.stratJon ol the- pro
~ Will rest wit.h. the Secretar7 ot 
!_e:ilth. Educ:i.Uon, anci Well&re'. But 
"'19' dtt:liled admini.str.itlon and super
~n of t.he supplemcnta.ry plan. will be" 
.,..u0rtned by intermediaries; The- bill: 

.. ~ thAt. to the extent possible, the 
__ l"7 shall enter tnto contracts with 

:.. . - uers to perform t.he- major adminU
tl'attTe tunct1ons relaUnc to the- med1=1 
~ o! the proir:im. Thws, it would 

,. eon •earner's r~pon.sibWty under the 
"~-':..~ct. to sec that payments o! FedenJ 
tUU~ a.s.si.st:lnce weri" made to 1nst1-
~nal pro\"iden o! services on a cost 

. !'nde &nd that the chartcs !or servicas 
·: · n. ,. .~~ by phystci:ins are reasonable. 
• ~ 0 ---. be the carrier. pursuant. to the 
de~ th:i.t would audit records and 
~- • compliance with utllizatJon 

· • l'eqUirement.s. The Secretary's 

Job, es~cutfal1y, '11."ould be to see that the 
car!·ie rs do their Job. 

l.OLT. or THE P11TS?CHN ~"!"Ot:a !ltT.!llC.\P.E 

The phystcl::i.n Ls the key figure L'1 these 
he:ilth care plans. He is the. one who 
will determine in t.he ~rst il1sl.lncc 
whether a patient should be admitted to 
a. hospital; he 'il."111 determi:ie what drugs, 
what. tests are necessary; he .,,.ill de
termine how long the patient shculd 
reruain in the ho.spito.I, whether the pa
tient should be transferred to an ex
tended care facility, and whether home 
hen.1th services are necessary to rehnblli
tation or recovery. The phys1cia11.s will 
be the key ftgure 1n utill2.ation review. 
There will be no change 1n the form or 
or;ani.zat.ion o! med.ic:il practice a.s &. 
resu!t o! this bill. 

Doctors will not change: hospitals will 
not change: the patient's free choice of 
doctoT and hospital will not be altered. 
The Oovernment will not tell physicians 
how to practice their pro!ession. The 
Government 'ii.ill not provide any serv
ices to patients under the health =.re 
pla:u. 

Under the supplementary plan. which. 
as I have said. will ~administered by 
the private sector-by private carriers
ph)"31dans: will ha.ve the sam.- resi>ensi
bWty and authority !or t:eat1nr their 
patie:\ts as they do today when they treat. 
patients who participate 1n privately 
ftnanc~ tn.surance plans. Under the 
basic- plan. the physician will have ba
sically the- same exi>erience that he--hu· 
when the- patient's hospital. bill.I are paid. 
throaah Blue Cross. 

Por moat 1enen.I hospitals. the:- onlT 
mmc: Dew tha.t. the law will requtre
since· most. hospitals. wnr a1readT have
rejectad · racial disc:riminatton-w1Il be 
that thq have a utWDtion. review plan.. 
~tram t.ll&t. conclltlon. the la.la will 
ldopt. protessioaan,. estabU.shed- stand
&nis 1enerallT ncocnized u neces.sa?'7 
by the pro!es.sional health &QOCiatiom. 

·u nece5Al'7 to tm~s sate a.nd ade-
quate cant tn the- facilities which. will 
receive Federal ftna.ncial aautance 
under this le1Ula.t1on. 
-~ or KE.U.TH et.at 

Pv · trom &ttempt1n1 to dictate con
ditions to the health professionals, the 
1mplementa.tion ot th.is law will support 
their most responsible, forward-looki.n1 
e!forts to raise the st.and:irds or health 
ca.re. The le::islatton provid~ that. hos
pitals acendlted by the Joint Commis
sion on Accreditation of Hospitals will 
be concluaively presumed. t.o meet all the: 
conditions. neces.sa~ !or participation. 
exef!Pt utilization review. The Joint . 
commtaaion 1s & volunta1'7 usociatton 
composed of representatives. ot the 
American Mec:Ucal A.uociation. the· 
American HOS;lital Association., the 
American Collep o! Physician:s, and the 
American. Colle1e o! Surceons. At the 
p~t time. hospitals havtn1 S94,000 
ot the 898,000 reneral hospital beds &re 
accredited bl the Joint Comml.sston. 

I! the Join~ Commission should adopt 
r. utilization review requirement, then its 
acct'edlt.atJon or a hospital could be 
made conclusive on tha.t matter also. 
Both the Amcricn.n Medical A.s:sociation 
a.nd the American Hospital ~t1on 

h?.ve r~omrnence-d that hospitals lrJtl
&te utili11tio11 :-evi.;;w pb::.>. The Al\Ll. 
stat~:nent on utili.z:itton re•;iew s~id that: 

The J1.:dli:lo'.I.> u!c of llos;:lt.:.! fac!lltlH ':Jy 
the pu nltc 11.t1t1 ph ;-; '. ct:i l'.,.; !s e--..s-en tl.:1.I to the 
etnc1,n; :inti ecor.~m!c runct!o!!!n; of the 
prep.i;-me!\t and volunur;· !le.i!th lnsun.nee 
spt.em.s. 

That statement a;iplles equn!ly no mat.
ter '1.'hat the source of pnj·:ncnt !s
whethe1· the patient's biils arc paid out 
of a privciteh• finar.ced insu1·ance !u.nd, 
or out of a contributory soci::i.l insur:ince 
fur.c. a.s the:,· will be under this legis
lation. I think it is !air to say, then, 
that to the e.nent tilat the requirement 
o! utillza tton re\ie~· 1s sor:!ethin:; new to 
some in.st.ituUcns, it Ls a step !or.r.-ard. 
and one desired by the he:tlth pro!cs
sionals themselves. 

IMP'llO\"lW NCutNC HO~ ~as: 

The conditions set out Ill the leSl$la
t1o.a !or- the part1cipation o! e."<te!lded 
care fa.:ilities are neeessar; to a.ssure 
that covered services will provide high 
qwi.llty convalescent and rehabilitative 
cant to patie.-its once the acute ~e o! 
their" 1ID1esa has passed. The!e. condi
tions are also intended to eury out the 
intent. or th.is leeislation to provtde es• 
sentiall:,· medical. rather than custodial 
care 1n theose !acillt1es. Thus. the bill re
quires that the extended care !acil1ty 
have an a1nement with a hos;iital !or 
the orderly transfer o! P3.tients: that its 
policies be deter:n.ined by a. physician .. 
rertstered nurse or medical sta1!; that 
it maintain cllnfcal records on all 
patients; and that it. maintain arcund
the-clock nu.rsin1 service. and· require
tha~ each patient be under- the. car~ ot· L 
physician. 

The cond1tions, !or participation Wilf 
t)e applied by State qencies, not b7 the 
hderal Government. 

Each State. wider an acreement- with 
the Secretary o! He3lth. Education. and 
WeUare, w1ll determine whether the 
ho.5Pit:ils, extended care facilities, and 
home he:lth acenctes within it.s JUZ'Ud1c
tion m::t th: sgnd!tinns tor oartlcipa-

on in th" ro r:im o! f'(-dera! t'ln~nci I 
L'\.'!!Stancez be bil a o aut ori~e.s t e 
Secre£Ar:; to enlist the aid o! the State 
arencies to a.uut. institutions ln ~t.:l.b
lbhin~ and m&inb.ininci the neeessarY 
records and utilization revfew procedures 
!or particfpation In the pro1ram . 

Beyond these conditions. nece~ry to 
assure safety and h1lh quality o! car~ 
and to a.void improper or ex~ive 
utillza.tion o! !acWties, ho~pltals and 
other institutions have only to enter into 
an a reement not to Char e atienu l.Or 
services pa1 or un C"! e 01101 n -
WJ?J?c~ ~r&ram. and to ah1de bx t1£le ___fi __ vH Right§ Act. That a1:1·ee-
ment could be termi.uatcd by the hos
pital on relatively brie! notice at any 
time; and the hos;iital 1s protected by 
r11ht ol heann1 and Judicial review 
against arbitrary termination of the 
agreement by t.he iovernment. 

Hospit.A.ls will be receiving payments 
throu&h third parties o! their · own 
choosing; tbe supplementary plan will 
be administered by private Insurance 
carriers: conditions for hospital par
t1cipation wtll be determined by State 

------------- -------------
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§ 489.11 

Medicare. In order to be accepted. It 
must meet-

< l> The conditions o! participation 
set !orth elsewhere in this chapter: 
and • 

C2) The civil rights requirements 
speci.!fed. in 45 CF'R Part.s 80, 84, and 
90. 

Cb) The Sta.t.e- survey ~ency will a,s. 
certain whether. the provider meets 
the conditions o! participation &nd 
make its recommendation to HCF A. 

§ 489.11 Acceptance of a . provider u a 
participant.. 

C&l Action by HCFA. U HCFA deter
mines that the provider meets the re
quirements. ll will send the provider

... cl) Written notice o! that determi~ 
tion; and 

C2) Two copies of the provider a1P"ee
ment.. 

Cb> Action ~ provider. 1! the provid
er wishes to participate. it must. return 
both copies of the- asreement. duly 
sicnect by an authorized. official, to 
HCP.A. tocether with a. writ.ten state
ment.. lDcilcat.in~ whether It has. beea
adjud1ed insolvent or bankrupt in any 
Stat.a or Federal court. or whet.her a.ny 
imOlvenq or bankruptcy actiOns. are
pendfnc. 
~ <cl No~ Qf a.cc:CJ)t4'lce.. I! HCP A 

• r.' flccepts. the. ~ent. ft ~111 return 
one copy.· to. the provider· with a. writ
ten notice- t.b&t-

Clftndicates the dates on. which. It. 
wua si&ned. bJ' the provider's repre-

. sentattve and accepted: by HCF k 
C2lSpecifies the effective date oft.hr 

acreement; ancl 
\3)" tt-the-acreement. .f& with.a..~. 

speci!fes t.he~o! the ~ent. 

f -'8'.1% Dedsion to denT an acreanent.. 
<&> Bua /or d.cniaL. BCF A ma)" 

refuse to enter into or renew an ~ 
ment; for a.ny of the" !ollowin~ reasons: 

<ll Prindpals o! th~ provider ha.ve 
been convicted Of !r:wd Csee- I 420.204 
at thischapter>;. 

<2l Tbe provider has. !ailed to dJ.s. 
cJO. ownershiv and control interests. 
in accordance- with f 420.206 Of this. 
chapter: or • 

<3> 'rhe: provider has been adjudced 
bankrupt or insolvent.. 

<ht Ettect of ba:nk.roptcy or in.solvim
cir. Cl> BCFA will. not enter into an 

Title 42-P\lblic H~alth· 

a&reement with a provider that h 
been adjudaed insohent or 't::ankru~ 
under a"propriate Slate or Fede 
law. or aaa.tnst ..i.·hich there Is Pendir;1 
& court proce~d!ng t? make a Jude~ 
ment concerning this matter. The 
reason !or denial ls that the pro\'ider-
1s unable to rive satisfactory Us\ll 
ances of compliance ~·ith the requtre: 
ments of title XVIII o! the Act. 

c 2) I! a. provider ~:ho is Participatmr 
and receivinc payments under Medi. 
care Is subsequently adjudaed lnso1. 
vent or bankrupt by a. court of c-ont;ie
tent jurisdiction. HCFA \\·ill not tel"l"lli
nate Its participation in the i:irorrazn 
because o! that financial condition.. 
How~ver, the intermediary -;.ill a.dlust 
payments to the pro\"ider <as specifie-d 
in I 405.454<kl of this chapter> to pre
clude overpayments. 

Cc> m liance with 
ir~ent ...., 1 not enter in 

80, 84, and 9o. 
§ 489.13. Etr.tetin date of acnemenc. 

Ca> All Fedca.l. requin:ment.s cin met 
Oft. t1UJ da.te of t1UJ .survey. The acree-. 
ment will~ e!!ective on the dau the
onsite· survey Is completed cor on the
da.y followinc the- expiration date o! L 

CWTent. asreement> i!. on the daU of. 
the survey, the pro\'ider meets all P~
eral health. and safety standard.to and 
a.nT other requirements. imposed by 
HCPA-

<b> Alt Fedcal. requirement.s C1Te nat 
met cm the da.U- Qf tJUJ· !Ul'WV· It th~ 
provider fails to- meet. any of tbe: re-. · 
qujrement.s sped!led in paracraph <&l 
o! this sect.ion. the a,ireement will 'be
e!!ective- on. the eulie.r of the follow.
inc dates: 

cu The d&te on which the provider 
meets a.11 requirements. 

C2) The date on which the pro\"ider 
submits a correction plan a~pt&bl~ 
to HCF A or a.n appro.,·able wai\'er re
quest.. or both. 

a 489.15 'nme- limits . on acreementl witll· 
skilled nuninc facilities <S~F1). 

Cal Biuic limitlltion. An ~eemerrt 
with a SNF must be !or a specified. · 
term.. determined by HC'F A. in a.ccord. 

862. 
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Office of the Auistant Attorney Cenual 

Honorable John A. Svahn 
Un de r Sec re ta r y 
Department of Health and 

Human Services 
Washington, D.C. 20201 

U.S. Department or Justice 

Civil Rights Division 

Washinxron, D.C. 20510 

April 26, 1983 

Re: Infanticide Regulation Working Group 

Dear Mr. Svahn: 

I enclose herewith a proposed mark-up of the draft 
regulation which you circulated to members of the working 
group last week. I am also attaching a brief description of 
possible alternatives to the approach embodied in the draft 
regulation. 

With respect to the draft regulation, I believe that 
the working group should consider attaching an appendix to 
the regulation which sets forth a number of the priniciples 
stated in the preamble. For example, the appendix might 
include a discussion of what constitutes discrimination on 
the basis of handicap under the statute and what the Department 
of Health and Human Services does not consider to be a 
violation of Section 504, i.e., the withdrawal of care f9r an 
infant who is terminally ill. The definition of "customary 
medical care," discussed in the preamble, might also be 
included. 

The basis for my suggestion is that the appendix 
would provide more authoritative guidance as to HHS's 
interpretation of the regulation and thus might be given more 
weight by a reviewing court than the preamble alone. Indeed, 
it is not infrequent that such appendices are published in 
the Code of Federal Regulation, whereas preambles to regulations 
are virtually never published. By giving greater weight to 
the principles we are setting forth in the preamble, I believe 
that we would enhance the likelihood of the regulation 
surviving a facial attack. 
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Indeed, it might be desirable for the regulation 
itself to set forth some of those principles, i.e., by defining 
customary care in the case of handicapped newborns, and by 
defining discrimination in the delivery of care to handicapped 
newborns or at least expressly excluding, by regulation, 
those circumstances, described in the preamble, that the 
Department does not consider discrimination against a 
handicapped newborn. The articulation of these principles 
in the regulation itself should also improve its chances of 
surviving legal attack. 

This is, of course, a matter that you will want to 
review with your Department's General Counsel and Director 
for Civil Rights. I would be interested in knowing whether 
they share my concern that the preamble discussion may not 
alone be sufficient to meet the kinds of objections that 
Judge Gesell expressed in his opinion. 

cc: Michael Uhlmann 
Richard Willard 
Juan del Real 

Sincerely, 

Assistant Attorney Genera 
Civil Rights Division 
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ALTERNATIVES TO CURRENT PROPOSAL 

I. Imposing regulatory requirements on 
state-child protective agencies 

I understand that the Department of Health and Human 
Services provides funds to state-child protective agencies to 
aid them in dealing with child neglect and child abuse. I 
further understand that virtually all states have laws 
authorizing state intervention in cases of child neglect and 
child abuse and that the child protective agency of each 
state seeks to intervene in such cases as appropriate. This 
intervention includes applying to state courts for custody of 
the child for a period of time in order to insure proper 
care and protection against life-threatening conditions. 

State child protective agencies, which receive Federal 
financial assistance, could be required pursuant to Section 
504 to have a procedure and active policy providing for 
intervention to protect handicapped infants who are 
discriminatorily denied food or medical care solely on account 
of their handicap. The contents of such a regulation could 
reflect a variety of approaches. Under such a regulation, 
the federal role might include all or some of the following: 

1. Com llin state-child protective a encies to 
require sue hospital to report a 1 cases o withdrawal of 
denial of food or care. This requirement would have the 
advantage of compelling hospitals to reveal all cases of . 
denial of food and care, without need to rely on whi~tleblowers 
(reliance on whistleblowers undoubtedly will not result in 
the reporting of every case of discriminatory denial of 
treatment). Moreover, if we could obtain the agreement of the 
medical and hospital associations to this procedure, there 
would probably be no need for posting a hotline number, a 
major irritant to these groups. 

One part of the state's compliance program might 
include compelling hospitals to establish the •ethics review 
board" recommended by the President's Commis~ion for the 
Study of Ethical Problems in Medicine, and Biomedical and 
Behavioral Research. The state might require these review 
boards to rule upon every proposed withdrawal of care and to 
forward immediately its decision and rationale to the state 
child protective agency. 
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If the medical and ho~pital communities are opposed to 
this regulatory approach, the state might be encouraged or 
required to establish a telephone number, and the posting of 
that number in hospitals, for the reporting of child neglect 
or child abuse to the appropriate state agency. Thus, in the 
event that a hospital might not be reporting all appropriate 
cases, there will be an avenue for whistleblowers to report 
possible neglect or abuse situations. 

2. The De artment uidance and •technical 
assistance• to state-c l enc1es to a1 in 
meeting their Section 504 o igat1ons. The guidance cou d 
take the form of the principles enunciated in the preamble of 
the draft regulation. Moreover, the Department could train 
employees of state child protective agencies in handling 
these matters. The Department might also directly assist the 
state agencies in reviewing certain hospital decisions to 
withdraw care as a method of assisting the state agencies in 
fulfilling their Section 504 obligations. 

3. The Department could monitor cases re rted to 
state agencies as well as the o low-up y t e state agency. 
This oversight function could trigger more direct federal 
guidance to state agencies in individual cases. 

This approach is consistent with the President's 
commitment to federalism. Moreover, so long as we are 
confident that state-child protective agencies will fulfill 
their duties (and they will be under threat of fund termination 
if they fail to do so) this might be a more effective means of 
protecting the handicapped newborns than reliance on a · 
whistleblower strategy. 

11. Legislation 

A congressional enactment protecting handicapped 
newborns from the denial of food or treatment solely because 
of handicap probably has the best chance of surviving legal 
attack. Courts are less likely to strike down a congressional 
enactment, complete with congressional findings, than they 
are to strike down administrative agency action. 
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One legislative approach would be to permit the 
continued receipt of Medicare and Medicaid funding by hospitals 
on the condition that the hospital not discriminate against 
handicapped newborns. This approach likens Medicare and 
Medicaid services to any other goods or services that the 
Government acquires with federal funds from the private 
sector, and imposes the nondiscrimination requirement 
as if federal Medicare and Medicaid funding constitute 
procurement contracts. Legislation to this effect could 
define the "Baby Doe" obligation with sufficient precision to 
reach the situation where medical treatment should be extended 
to the handicapped infant, while leaving to the parents and 
their doctor the difficult decision regarding appropriate 
life-support procedures when the clear medical judgment is 
that the baby cannot survive on its own. 

------ ---
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.I. 

Honorable John A. Svahn 
Under secretary 
Department of Health and 

Human services 
Washington, o. c. 20201 

near Mr. Svahn: 

. --~,. 

us. Departmml of Jllltice 

Civil Rights Division 

ll4rllrht1t011, D.C. 20JJO 

May 5, 1983 

I offer for your consideration a very rough draft of 
a possible regulatory approach to the •aaby Doe• problem 
that targets Federal enforcement activity under Section 504 
at state child protective agencies which receive Federal 
financial assistance to aid their child abuse and child 
neglect programs. 

As you know, questions have been raised in litigation 
of the earlier •aaby Doe• regulation with respect to Section 
504 coverage. Specifically, in briefs filed in American 
Hospital Association v. Heckler, plaintiffs asserted that 
health care providers were not recipients of Federal 
financial assistance within the meaning of 504 if the only. 
Federal funding was tied to the Medicare or Medicaid programs. 

The Department of Justice is currently taking a 
close look at the complex coverage issues raised in the 
.American Hospital Association case. While resolution of 
those legal questions would not, as I understand it, 
necessarily require a different regulatory approach to this 
matter than the one originally taken -- since the original 
regulation and the proposed modification thereof would 
apply only to health care providers that furnish •covered• 
health care services to infants -- certainly the reach of 
the regulation could be significantly affected. 

The enclosed draft is an effort to respond more 
directly to the referenced concerns about the use of Section 
504 in this context. As you know, the statute prohibits 
discrimination on account of handicap in programs receiving 
Federal financial assistance. The state child protective 
agencies have such programs that are explicitly charged 
with safeguarding against child neglect or child abuse. 
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The Federal Government's legitimate, and very proper 
concern, that handicapped infants not be medically •neglected• 
or •mistreated• solely on account of their handicap, should 
not ignore the similar state interest in such matters. By 
working with and through existing state agencies, already 
having the staff and experience to deal with such matters, my 
sense is that the desired end can be achieved in a more effective, 
expeditious and sensitive manner, while avoiding much of the 
criticism of the undue Federal intrusion that was levelled at 
the earlier regulation. Obviously, this suggested alternative 
fully contemplates a vigorous Federal role in overseeing and 
monitoring a state agency's compliance with its Section 504 
responsibilities with respect to handicapped newborns. 

As stated at the outset, the draft and these thoughts 
are offered for the working group's consideration. My interest 
is in making sure that we have given full consideration to all 
of the complexities involved with the •Baby ooe• issue in our 
deliberations of the proper course to pursue. 

Enclosure 

C:::it;:~~~~~--~ Wm. 
Assistant Attorney Gen al 
Civil Rights Division 
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DRAFT , 
.01 

A state child protective agency receiving Federal 

financial assistance for its child abuse and child neglect 

activities which requires health care providers to report to 

it suspected cases of child abuse or neglect shall require, as 

par~ of its reporting requirement, that health care providers 

report to it immediately cases wherein parents or a guardian 

of a handicapped newborn inf ant refuse to consent to medically 

indicated treatment • 

• 02 

Each state child protective agency shall establ~sh and 

maintain written methods of administration and procedures 

to assure that the authorities of the agency to prevent 

instances of child abuse and neglect are utilized for the 

protection of handicapped newborns subjected to neglect 

through parental or guardian denial of consent to medically 

indicated treatment, solely on the basis of handicap, as 

effectively as they are utilized on behalf of nonhandicapped 

children subjected to other kinds of child abuse and neglect. 

These procedures shall include: 

(a) Establishment of the duty of health care providers 

to report suspected cases of child abuse or neglect~ 
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( b~ A means by which the agency can receive reports 

of such suspected child neglect or child abuse from health care 

providers and other individuals with knowlege of suspected 

cases of child abuse or neglect on a 24-hour a day, 365 day a 

year basis; 

(c) Immediate review of such reports and, where 

appropriate, on-site investigation of such reports; , 

(d) The immediate notification to the Office for 

Civil Rights of each such report and cooperation with OCR; 

(e) Provision of services to handicapped newborn 

infants whose parents or guardian ref uses to consent to 

medically indicated treatment solely on the basis of handicap 

which are as effective as those provided to other abused or 

neglected children, including, where appropriate, seeking 

timely custody of the infant and consenting to medically 

indicated treatment or seeking a timely court order to compel 

the medically indicated treatment • 

• 03 

Definitions 

•Refusal to consent to medically indicated treatment 

solely on the basis of handicap,• as used in Section 0.2, 

means: refusal to permit or authorize a hea~th care provider 

to provide treatment which would be medically beneficial 

to the handicapped newborn inf ant and would otherwise be 
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provided as a matter of reasonable medical judgment but for 

the fact that after the treatment the inf ant will continue to 

be a handicapped individual. 

•Medical judgment• does not include opinions based 

upon the social, psychological, financial, or other impact of 

the infant's handicap condition on itself or any other person • 

• 04 

Examples 

1. The refusal to consent to medical treatment for 

the removal of a stomach blockage or other life-threatening 

condition, of a child with Down's Syndrome, in the absence of 

a reasonable medical judgment that the treatment for the 

independent ailment presents a greater risk to the infant 

than the ailment itself, is child neglect and the failure of 

a state child protective agency to seek to protect the life 

of that infant or the failure to have procedures to intervene 

for such protection, is discriminatory under Section 504. 

2. The refusal to consent to treatment for an infant 

suffering from spina bif ida, in the absence of a reasonable 

medical judgment that . the treatment presents greater risks 

than the spina bifida condition itself, is child neglect, and 

the failure of a state child protective agency to protect the 

life of that inf ant or to have procedures to intervene for 

such protection · is discriminatory under section 504. 
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3. The refusal to consent to treatment for a handicapped 

infant, where the reasonable medical judgment is that the 

prognosis is for imminent death regardless of treatment 

because of the handicapped condition itself or another 

ailment or ailments, is not child neglect and the failure of 

the state protective agency to intervene to prolong the 

life of such a dying infant is not discriminatory under 

Section 504. 

The preamble to this regulation could contain a great 

deal of the material from the preamble in the regualation 

circulated on April 22, 1983. Moreover, the preamble could 

contain further explanation of the role of the Department of 

Health and Human Services in monitoring and guiding state 

agencies in the enforcement of their Section 504 responsibilities 

as well as the role of the Deparbnent in providing •technical 

assistance" to state child protective agencies. The Department 

could provide a good deal of gu~dance in the handling of 

certain situations. Further, the regulation itself could be 

adjusted to provide for the Deparbnent's role or a somewhat 

different role for the state protective agency. The state 

might be required to canpel hospitals to establish ethics 

review boards -- only those decisions of the Board to withdraw 

care would need to be reported to the state agency. 


